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OF 

CASES  ARGUED  AND  DETERMINED 

AT  THE  JANUAKY  TERM,  1870. 


GROGAN  vs.  THE  STATE. 

[application  in  supbeme  couet  fob  mandamus,  oe  otheb  appbopbiate  wbit, 
TO  compel  petttioneb's  dischaege  feom  custody,  und£b  an  indictment 

FOB  AN  ASSAULT  WITH  INTENT  TO  MUBDEE.  ]  < 

1.  Section  3945  of  Bevised  Code;  constitutionality  of. — Section  3945  of  the 
Revised  Code  is  not  void  for  want  of  conformity  to  the  constitution  of 
this  State.  (Adhering  to  the  decision  in  Hill  v.  The  State,  at  June 
term,  1869.) 

2.  Jeopardy;  word  as  used  in  the  constitution  defined  and  explained. — The 
constitution  of  this  State  forbids  that  any  person  shall,  for  the  same 
offense,  be  twice  put  in  jeopardy  of  life  or  limb.  The  jeopardy  here 
meant  is  that  which  arises  on  the  final  trial  upon  a  charge  for  a  crimi- 
nal offense,  and  it  commences  as  soon  as  the  parties  are  at  issue  upon 
a  sufficient  indictment,  and  the  case  is  submitted  to  the  jury  for  their  ver- 
dict. After  this  is  done,  the  State  can  not  enter  a  nolle  prosequi  without 
the  consent  of  the  defendant.  If  this  is  done,  the  defendant  is  entitled 
to  be  discharged  as  upon  an  acquittal,  and  this  court  will  so  discharge 
him. 

Appeal  from  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  P.  O.  Harper. 

The  opinion  contains  a  full  statement  of  the  facts  of  the 
case. 

John  D.  Brandon,  for  appellant. — 1.  What  is  meant  by 
being  put  in  jeopardy  ? — See  Bouv.  Law  Dictionary ;  Con. 
of  the  State  of  Alabama,  §  13 ;  see,  also,  Bill  of  Rights. 
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2.  If  a  cause  has  been  submitted  to  a  jury,  and  some 
evidence  lias  been  offered  by  the  State,  a  withdrawal  of  the 
cause  from  the  jury,  unless  in  one  or  more  of  the  cases 
allowed  by  statute,  operates  an  acquittal.— People  v.  Barrett 
d  Ward,  2  Carnes,  304 ;  Commonwealth  v.  Cook,  6  Serg.  & 
Eawles,  577. 

3.  A  court  has  ihe  power  to  discharge  a  jury  in  any  case 
of  pressing  necessity.  The  judge  determines  the  existence 
of  the  facts,  and  the  law  determines  whether  they  constitute 
a  case  of  necessity ;  that  an  unauthorized  discharge  of  a 
jury  is  equally  as  fatal  to  any  subsequent  trial,  as  an  ac- 
quittal or  conviction. — See  Ned  v.  State,  7  Porter,  187. 

4.  The  discharge  spoken  of  by  Story,  in  his  work  on  the 
Constitution,  §  1781,  and  Eawle  on  the  Constitution,  132, 
133,  must  be  understood  to  mean  a  legal  discharge  ;  for  all 
the  authorities  agree  in  this,  that  if  the  prisoner  be  put 
on  his  trial  on  a  sufficient  indictment,  and  the  evidence  in 
support  of  the  charge  is  submitted  to  the  jury,  the  court 
can  not  arbitrarily  interfere,  and  arrest  the  trial  by  dis- 
charging the  jury ;  and  if  the  court  should  discharge  the 
jury  before  they  deliver  their  verdict,  without  a  sufficient 
legal  reason  for  doing  it,  the  prisoner  shall  never  be  tried 
again. — Cobia  v.  The  State,  16  Ala.  pp.  781-4. 

5.  What  is  a  sufficient  legal  reason  for  discharging  a 
jury?  "  If,  after  a  jury  retire,  one  of  them  becomes  so  sick 
as  to  prevent  the  discharge  of  his  duty,  or  any  other  cause 
or  accident  occur  to  prevent  their  being  kept  together  for 
deliberation,  they  may  be  discharged." — Code  of  Alabama, 
§  3603.  A  final  adjournment  of  the  court  discharges  the 
jury. — Code  of  Alabama,  §  3604. 

6.  Eead,  particularly,  3IcCauley  v.  The  State,  (26  Ala.) 
from  last  .paragraph  on  page  138,  to  first  paragraph  on 
page  140. 

7.  The  jury,  in  their  deliberations  upon  the  facts,  are  as 
independent  of  the  court,  as  the  judge,  in  determining  the 
law,  is  of  the  jury;  and  the  consequence  is,  that  when  a 
case  has  been  submitted  to  a  jury,  there  it  must  remain 
until  it  has  been  decided  by  them,  or  is  withdrawn  from 
their  consideration,  not  at  the  will  and  pleasure  of  the 
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court,  but  under  circumstances  justified  by  the  law. — Ma- 
hcda  V.  The  State,  10  Yerger,  235. 

8.  When  a  jury  is  empanneled  for  the  trial  of  an  indict- 
ment, the  defendant  then  acquires  new  rights,  which  the 
court  will  protect,  (not  disregard,  as  in  this  case.)  When 
once  put  on  his  trial,  and  a  jury  sworn  for  that  purpose,  it 
is  his  right  to  have  them  pass  upon  his  case.  Their  verdict 
will  be  a  bar  to  another  indictment  for  the  same  offense  ;  a 
nolh  prosequi  will  not.  He  is  entitled  to  his  bar.  The  at- 
torney-general, finding  his  evidence  insufficient,  might  dis- 
continue for  the  purpose  of  commencing  another  prosecu- 
tion, and  then  subjecting  the  defendant  to  another  trial. 
This  the  law  will  not  permit.  In  this  stage  of  the  proceed- 
ings, a  nolle  prosequi  can  not  be  entered  without  the  con- 
sent of  the  defendant. — Commonioealth  v.  Tuck,  20  Pick. 
356 ;  Mount  v.  The  State,  14  Ohio,  295.  This  case  is  ex- 
actly analogous  to  the  one  at  bar,  so  far  as  the  right  to  nd. 
pros,  is  concerned. 

In  every  trial  of  an  indictable  offense,  it  is  an  indispen- 
sable part  of  the  proof,  to  be  furnished  by  the  State,  that 
the  offense  was  committed  in  the  county  in  which  it  is 
charged  in  the  indictment  to  have  been  committed. — Solo- 
mon V.  The  State,  27  Ala. ;  Brown  v.  The  State,  27  Ala.  27. 

Joshua  Morse,  Attorney- General,  contra. 

PETERS,  J. — The  appellant,  Grogan,  was  indicted  in 
the  circuit  court  of  Wilcox  county,  on  the  28th  day  of  May, 
1868,  for  an  assault  on  Robert  Hinton,  with  intent  to  mur- 
der him.  This  cause  came  on  to  be  tried  in  said  court,  at 
the  October  term  thereof,  in  1869,  when  the  defendant,  hav- 
ing pleaded  not  guilty,  went  to  trial,  with  a  jury,  on  that 
plea.  For  the  purpose  of  trying  the  said  defendant,  a  jury 
of  good  and  lawful  men  were  duly  sworn  and  empanneled 
by  the  court,  "  to  try  the  issue  joined."  The  record  then 
states  that,  "  after  the  evidence  had  been  gone  through 
with,  and  the  solicitor  for  the  State  had  opened  the  case  to 
the  jury,  and  the  counsel  for  the  defendant,  Grogan,  had 
made  their  arguments  to  the  jury,  the  counsel  for  the  de- 
fendant, Grogan,  having  made  their  point  of  law  to  the 
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court,  that  the  circuit  court  of  Wilcox  county  had  no  juris- 
diction to  try  this  cause,"  and  the  point  thus  made  was 
sustained  by  the  court,  "  the  solicitor,  on  behalf  of  the 
State,  moved  the  court  to  enter  a  7iolle  prosequi  in  this  case, 
and  further  moved  the  court,  that  the  defendant,  Patrick 
T.  Grogan,  be  bound  over  to  appear  at  the  next  term  of 
the  city  court  to  be  held  in  and  for  the  county  of  Dallas, 
in  the  State  of  Alabama,  to  answer  such  indictment  as  may 
be  found  against  him  by  the  grand  jury  of  the  circuit  court 
of  said  Dallas  county."  To  these  motions  the  defendants 
objected,  and  insisted,  "  that  the  jury  be  required  to  render 
a  verdict  in  said  cause."  These  motions  being  heard,  and 
argument  thereon  being  had  before  the  court,  they  were 
granted,  and  a  nolle  prosequi  was  entered  by  the  court 
against  the  consent  and  objection  of  the  defendant,  said 
Grogan.  And  said  Grogan  was  thereupon  required  by  the 
court  to  enter  into  bond,  with  security,  in  the  sum  of  five 
hundred  dollars,  conditioned  that  he  appear  at  the  next 
term  of  the  circuit  court  of  said  county  of  Dallas,  and  from 
term  to  term  thereafter  until  discharged  by  law,  to  answer 
the  offense  of  assault  with  intent  to  murder.  Said  bond 
being  given  as  required,  said  defendant  was  discharged  by 
the  court.  The  court  then  further  ordered,  that  the  clerk 
of  the  circuit  court  of  Wilcox  county  forward  to  the  clerk 
of  the  circuit  court  of  Dallas  county  a  certified  copy  of 
the  judgment  and  proceedings  in  the  case,  which  had  been 
entered  in  said  circuit  court  of  Wilcox  county.  These 
were  recitals  made  in  the  judgment  of  7iolle  prosequi. 

There  was  also  a  bill  of  exceptions  taken  by  the  defend- 
ant on  the  trial,  which  shows  the  same  facts  as  those  set 
out  in  the  judgment  of  the  court  above  recited  ;  and  also, 
that  after  the  cause  had  been  submitted  to  the  jury,  and 
all  the  testimony  had  been  closed  and  the  cause  partly  ar- 
gued by  counsel  on  both  sides,  "  the  State  moved  to  enter 
a  nolle  prosequi,  and  to  bind  the  prisoner  over  to  answer  the 
same  charge  in  Dallas  county.  To  this  motion  the  prisoner 
objected,  and  insisted  that  the  jury  be  allowed  to  pass  upon 
the  case,  and  to  return  a  verdict  of  guilty  or  not  guilty." 
The  court  sustained  the  motion,  and  refused  to  permit  the 
jury  to  bring  in  a  verdict,  and  discharged  them,  and  bound 
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the  defendant  over  to  answer  the  same  charge  in  Dallas 
county.  To  all  which  the  defendant  excepted,  and  reserved 
the  same  in  his  bill  of  exceptions. 

From  this  judgment  of  the  court  below  the  said  defend- 
ant, Grogan,  has  appealed  to  this  court,  and  he  here  assigns 
the  proceedings  in  the  court  below  for  error ;  and  also 
moves  this  court  for  a  mandamus,  or  other  proper  writ,  "  to 
the  end  that  the  supreme  court  will  direct  the  discharge  of 
the  said  Patrick  T.  Grogan,  as  upon  a  final  trial  and  ac- 
quittal on  the  issues  joined  on  the  indictment  in  the  circuit 
court  of  Wilcox  county." 

It  also  appears  from  the  bill  of  exceptions,  that  there 
was  some  testimony  offered  by  defendant,  that  the  offense 
with  which  the  defendant  below  was  charged,  had  been 
committed  in  the  county  of  Dallas,  and  not  within  a  quar- 
ter of  a  mile  of  the  boundaries  of  the  two  counties  of  Dal- 
las and  Wilcox ;  and  also,  some  testimony  offered  by  the 
State,  showing  that  the  offense  was  committed  within  a 
quarter  of  a  mile  of  said  boundaries. 

At  the  last  term  of  this  court,  the  validity  of  section  3945 
of  the  Eevised  Code  was  considered.  It  was  then  declared 
to  be  a  constitutional  law ;  and  we  have  not  since  dis- 
covered any  sufficient  reason  why  that  determination  should 
not  be  adhered  to.  We  are,  therefore,  satisfied  with  that 
exposition  of  the  law,  and  it  is  here  now  again  affirmed. 
Hill  V.  The  State,  at  June  term,  1869 ;  Const.  Ala.  of  1867, 
§  8  ;  Revised  Code,  §  3945. 

The  constitutional  guaranty  against  a  second  trial  for 
the  same  offense  is  in  these  words,  to-wit :  "  No  person 
shall,  for  the  same  offense,  be  twice  put  in  jeopardy  of  life 
or  limb."— Const.  Ala.  1867,  art.  1,  §  11. 

The  question  of  difficulty  is  to  ascertain  when  this 
jeopardy  begins ;  because,  until  it  does  begin,  it  can  not  be 
said  to  exist,  and  the  constitutional  protection  can  not  be 
invoked.  Happily,  the  embarrasment  that  once  encumbered 
this  question  has  been  long  since  removed.  At  an  early 
day  in  the  judicial  history  of  this  State,  this  court  settled 
the  law  to  be,  that  "  the  unwarrantable  discharge  of  a  jury, 
after  the  evidence  is  closed,  in  a  capital  case,  is  equivalent 
to  an  acquittal."— iVed  v.  The  State,  7  Por.  187,  203.    This 
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decision  is  in  conformity  with  the  law  as  settled  at  this  day. 
A  recent  and  carefully  prepared  work  upon  the  subject  of 
criminal  law,  lays  down  the  rale  in  the  following  terms : 
"  But  when,  accordiDg  to  the  better  opinion,  the  jury,  be- 
ing full,  is  sworn  and  added  to  the  other  branch  of  the 
court,  and  all  the  preliminary  things  of  record  are  ready 
for  the  trial,  the  prisoner  has  reached  the  jeopardy  from 
the  repetition  of  which  our  constitutional  rale  protects  him. 
During  the  trial,  the  prosecuting  officer  is  not  authorized 
to  enter  a  nolle  "prosequi  ;  or,  if  he  enters  it,  even  with  the 
consent  of  the  judge  ;  or,  if  he  withdraws  a  juryman,  and 
so  stops  the  hearing,  the  legal  effect  is  an  acquittal." — 
1  Bish.  Cr.  Law,  §§  856,  858,  (3d  ed.  1865.)  Such  a  pro- 
cedure as  that  shown  by  the  record  in  this  case  entitles  the 
defendant  to  have  a  verdict  of  not  guilty  returned  by  the 
jury,  and  he  can  not  be  again  brought  into  jeopardy  for 
the  same  offense. — 1  Bish.  Cr.  Law,  §  858,  and  notes ;  The 
State  V.  Slack,  6  Ala.  676  ;  Cobia  v.  The  State,  16  Ala.  781 ; 
McAuley  v.  The  State,  26  Ala.  135. 

Here  the  jury  was  regularly  sworn  and  empanneled,  the 
defendant  went  to  trial  on  his  plea,  the  evidence  was  closed 
on  both  sides,  and  the  argument  for  the  defense  was  fin- 
ished. The  trial  was  then  stopped,  and  a  nolle  prosequi  was 
entered  without  the  consent  of  the  defendant  and  against 
his  objection.  Under  such  a  state  of  facts,  the  discharge 
of  the  jury  was  an  acquittal  of  the  defendant.  This  is 
the  law,  and  it  must  be  enforced.  The  defendant  should 
have  been  discharged  as  soon  as  the  nolle  prosequi  was  en- 
tered. The  court  erred  in  failing  to  do  so.  And,  as  he 
can  not  be  again  tried  for  the  same  offense,  to  answer 
which  he  was  bound  over  to  appear  at  the  Dallas  circuit 
court,  the  proceedings  in  the  court  below  are  reversed,  back 
to  the  judgment  of  nolle  prosequi,  and  it  is  ordered  and  ad- 
judged by  this  court,  that  the  appellant,  said  Patrick  T. 
Grogan,  the  defendant  below,  be  discharged  from  further 
prosecution  upon  the  charge  of  assault  on  said  Kobert 
Hinton,  with  the  intent  to  murder  him,  said  Hinton,  as 
made  and  set  forth  in  said  indictment,  found  in  said  circuit 
court  of  Wilcox  county,  on  said  28th  day  of  May,  1868, 
and  herein  above  referred  to. 
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There  will  be  no  need  for  a  mandamus  if  the  order  of 
the  court  in  its  judgment  in  this  case  is  obeyed,  as  it  doubt- 
less will  be.  Therefore,  the  questions  arising  on  a  consid- 
eration of  the  motion  for  that  writ  are  not  discussed  in  this 
opinion. 


•  MOOEER  vs.  THE  STATE. 

[indictment  fob  gband  labcent.  ] 

1.  Charge  to  jury ;  what  should  he  given,  on  trial  of  defendant,  where  the 
e^Ade^lce  is  chiefly  drcumaiantial. — On  the  trial  of  an  indictment  for  grand 
larceny,  where  the  testimony  against  the  accused  is  chiefly  circumstan- 
tial, a  charge  asked  by  the  prisoner,  "that  innocence  should  be  pre- 
sumed, until  the  case  proved  against  the  prisoner,  in  all  its  material 
circumstances,  is  beyond  any  reasonable  doubt ;  and  that  the  evidence 
ought  to  be  strong  and  cogent,  to  find  the  defendant  guilty  as  charged," 
is  proper,  and  should  be  given. 

Arpeal  from  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  P.  O.  Harper. 

The  facts  are  stated  in  the  opinion. 

John  McCaskill,  for  appellant. 
Joshua  Morse,  Attorney-General,  contra. 

[No  briefs  were  filed  in  this  case.] 

PETERS,  J. — This  is  an  appeal  from  the  circuit  court  of 
Wilcox  county. 

The  appellant  was  indicted  for  grand  larceny,  at  the 
spring  term  of  the  circuit  court  of  Wilcox  county,  in  1869. 
On  the  trial  of  this  indictment,  which  occurred  on  the  4:th 
day  of  November,  1869,  the  accused  was  convicted  and 
sentenced  to  confinement  in  the  penitentiary  for  two  years. 
From  the  bill  of  exceptions  taken  on  the  trial,  it  appears 
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that  it  was  proven  on  behalf  of  the  prosecution,  that  P.  D. 
Burford,  about  the  last  of  November,  1868,  missed  his  buck 
sheep,  which  was  valued  at  one  hundred  and  twenty-five 
dollars.  And  the  witness  says  he  "remained  quiet  for 
about  three  weeks,  and  then,  while  in  search  of  goods 
missed  out  of  his  own  warehouse,  he  found  the  hide  of  his 
buck  sheep  in  defendant's  house  ;"  and  "  there  was  no  one 
in  the  neighborhood  but  himself  and  Mr.  Cook  who  owned 
sheep." 

It  does  not  appear  that  the  sheep  was  proven  to  be  of 
any  value.  But  the  bill  of  exceptions  does  not  purport  to 
set  out  all  the  evidence  adduced  on  the  trial.  It  is  pre- 
sumed that  this  proof  was  made. 

The  accused  does  not  show  that  he  offered  any  testimony 
on  the  trial,  but  he  asked  the  court  to  charge  the  jury  on 
the  evidence  thus  offered  :  "  That  innocence  should  be 
presumed,  until  the  case  proved  against  the  prisoner  in  all 
its  material  circumstances  is  beyond  any  reasonable  doubt, 
and  that  the  evidence  ought  to  be  strong  and  cogent  to 
find  the  defendant  guilty  as  charged." 

The  proofs  in  this  case  were  all  circumstantial.  The 
sheep  was  only  missed.  The  owner  did  not  know  that  it 
had  been  stolen,  or  even  that  it  was  dead  ;  except  as  he 
inferred  this  from  the  skin,  which  he  swore  was  the  skin 
of  the  sheep.  But  this  he  could  only  do  from  the  looks  of 
the  skin  and  the  character  of  the  wool  and  its  size.  These 
facts  all  might  have  exhibited  these  appearances,  and  yet 
the  sheep  might  not  have  been  stolen  by  the  defendant. 
Again,  the  only  evidence  of  guilt  was  the  possession  of 
the  hide.  The  possession  was  only  prima  facie  evidence  of 
guilt.  It  was  a  fact  from  which  guilt  might  be  legitimately 
inferred.  It  might,  unexplained,  have  afforded  grounds 
for  a  strong  presumption  of  guilt  against  the  accused,  but 
no  more.  Under  such  a  state  of  proof  the  charge  was  a 
proper  one,  and  should  have  been  given.  It  announced  an 
admitted  principle  of  law,  and  the  accused  was  entitled  to 
the  full  benefit  of  it,  be  that  much  or  little.  It  was  a 
humane  caution  to  the  jury  which  has  ever  been  encour- 
aged by  the  law.— Patterson  v.  The  State,  21  Ala.  571 ; 
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OgUree  v.  The  State,  28  Ala.  693  ;  Dave  v.  The  State,  22 
Ala.  23  ;  1  Gr.  Ev.  §  35  ;  3  Gr.  Ev.  §§  30,  31. 

For  the  error  above  pointed  out  the  judgment  of  the 
court  below  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial,  and  said  Moorer  will  be  kept  in  custody  until 
discharged  by  due  course  of  law. 


GIBSON  vs.  THE  STATE. 

[INDICTMENT   FOB  PEEJUET.] 

1.  AppUcalion  for  habeas  corpus ;  oath  of  facts  other  than  those  required 
by  statute,  immaterial  on. — On  an  indictment  for  perjury,  the  oath  of 
the  accused,  that  "  he  is  the  father  and  proper  custodian  of  Catharine, 
or  Eate,  a  colored  girl,"  made  upon  an  application  for  a  writ  of  habeas 
corpus,  to  enquire  into  the  imprisonment  or  restraint  of  said  Catharine, 
though  false,  is  not  enough  to  sustain  a  conviction  for  perjury  on  said 
oath.  Such  oath  is  immaterial  on  such  application  ;  it  is  not  one  of 
the  jurisdictional  facts  required  by  statute. 

2.  Habeas  corpus;  applicant  for  writ,  how  must  proceed. — ^An  applicant 
for  a  writ  of  habeas  corpus  must  proceed  by  petition,  which  must  be 
signed  by  the  party  applying  for  the  writ,  or  by  some  person  in  his 
behalf  ;  and  the  petition  must  be  verified  by  the  oath  of  the  applicant, 
to  the  effect  "that  the  statements  therein  contained  are  true,  to  the 
best  of  his  knowledge,  information  and  belief, "  and  if  any  other  state- 
ment, than  those  required  by  law,  be  introduced  in  the  petition,  they 
can  not,  though  false,  be  made  matter  of  substance,  so  that  perjury 
may  be  assigned  of  an  oath  verifying  said  petition. 

3.  Dtfendant;  when  will  be  discharged  on  reversal. — If  the  matter  alleged 
in  such  petition  may  be  stricken  out  as  immaterial,  and  there  is  nothing 
else  of  the  oath  left,  the  cause  will  not  be  remanded,  but  the  defendant 
will  be  discharged  on  reversal. — Revised  Code,  §  4316. 

Appeal  from  the  circuit  court  of  Pike. 
Tried  before  Hon.  J.  McCaleb  Wiley. 

The  facts  are  fully  stated  in  the  opinion. 

Thos.  G.  Jones,  and  J.  D.  Gardneb,  for  appellant.— The 
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demurrer  to  the  indictment  should  have  been  sustained. 
Section  4262  of  the  Code  prescribes  what  statements  a 
petition  "  must  contain  "  ;  what  is  material  on  such  appli- 
cation is  thus  fixed  by  law.  All  other  statements  may  be 
left  out  of  the  petition,  or  if  in  it,  may  be  stricken  out,  and 
still  leave  the  petition  perfect.  Any  thing  which  may  be 
stricken  out  of  a  petition  or  pleading,  and  still  leave  it 
perfect,  is  surplusage,  and  not  material.  Oath  as  to  mere 
surplusage  and  immaterial  statements  can  not  support  a 
conviction,  or  even  an  indictment,  for  perjury. 

^The  "  issue  "  on  a  petition  for  habeas  corpus,  is  the  ex- 
istence of  the  facts  required  by  §4262,  as  pre-requisites  for 
the  issuance  of  the  writ.  The  statement  of  Gibson,  under 
oath,  that  "  he  was  the  father  and  proper  custodian  of 
Kate,"  (fee,  sheds  no  light  upon  the  existence  of  the  facts 
required  by  §  4262,  whatever  relevancy  and  materiality 
such  statement  might  have  had  on  the  return  of  the  writ, 
when  the  illegality  of  the  detention  would  have  been  the 
issue. 

White  V.  The  State,  1  Smedes  &  Marshall,  Miss.  Eep. 
p.  156,  is  identical  with  the  case  at  bar,  and  is  decisive  of 
it.  The  facts  of  that  case  are  very  similar  to  this,  and 
it  fully  sustains  the  above   argument. 

It  seems  to  be  the  current  of  authorities,  that  where  a 
statute  makes  the  existence  of  certain  facts  and  oath 
thereof,  the  only  pre-requisites  to  demanding  a  right,  oath 
of  other  facts  in  connection  therewith,  however  false,  is 
not  perjury,  but  "will  be  treated  as  impertinent,  and  as 
mere  surplusage." — State  v.  Helle,  2  S.  C,  case  290,  p.  8, 
and  authorities  there  cited  ;  Silver  v.  State,  17  Ohio,  (Gris- 
wold,)  368,  and  authorities  there  cited  ;  cases  cited  in  State 
V.  GalUmore,  2  Iredell,  E.  374. 

The  oath  required  to  be  administered  on  an  application 
for  habeas  corpus  is  fixed  by  statute,  which  requires  the 
applicant  to  swear  that  the  statements  of  the  petition  are 
true,  "  to  the  best  of  his  knowledge,  information  and  be- 
lief." This  oath,  in  the  absence  of  proof  to  the  contrary, 
this  court  is  bound  to  presume  was  administered.  The 
indictment  is  defective  in  not  averring  that  Gibson  "  well 
knew  to  the  contrary ."     This  was  necessary  at  common  law, 
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and  as  to  cases  of  this  kind  the  statute  has  not  dispensed 
with  it.  The  oath,  "  contrary  to  affiant's  belief,"  is  an 
esi?ential  element  to  constitute  perjury  on  an  oath  of  this 
sort.  The  two  forms  in  the  Code  apply  to  cases  where 
witnesses  swore  falsely  on  trials  in  criminal  and  civil  cases. 
See  Lea  v.  The  State,  3  Ala.  602  ;  2  Russ.  Crim.  Law,  597. 

In  North  Carolina,  where  the  statutes  as  to  indictments 
are  substantially  the  same  as  ours  in  every  particular,  the 
supreme  court  says  :  "  After  the  very  many  adjudications 
which  have  been  had  on  the  statutes,  it  must  be  regarded 
as  being  now  completely  settled,  that  it  does  not  supply 
nor  remedy  the  omission  of  a  distinct  averment  of  any 
fact  or  circumstance,  which  is  an  essential  constituent  of 
the  offense  charged." — State  v.  Gallimore,  Iredell,  2  Law 
Rep.  N.  C,  p.  376.  In  this  case  seven  previous  decisions 
on  this  point  are  cited  and  re-affirmed. 

The  indictment  is  defective  both  at  statute  and  common 
law. 

The  authority  for  indictments  of  this  kind,  is  found  in 
§§  3558,  4139,  Revised  Code.  There  are  only  two  forms  of 
indictments  for  perjury  in  the  Code — forms  44  and  45,  p. 
812.  If  this  indictment  stands  at  all,  it  must  stand  on  the 
two  sections  and  forms  referred  to  above — it  is  certainly 
fatally  defective  at  common  law.  Both  forms  of  indict- 
ments are  carefiH  and  explicit  in  showing  the  character  in 
which  the  indicted  person  appeared  in  the  proceedings  about 
ivhich  the  perjury  wa<i  committed.  One  form  says,  "  A.  B., 
in  his  examination  as  a  witness  "  /  the  other  on  application 
for  a  continuance,  &c.,  in  which  said  "  A.  B.  ivas  defendant." 
In  the  indictment  in  this  case  it  does  not  appear  in  what 
character  Gibson  appeared.  Was  he  the  applicant,  or  was 
he  simply  a  witness  on  whose  affidavit  some  other  person 
based  an  application  ?  It  is  always  important  to  a  review- 
ing court,  to  know  the  character  in  which  the  indicted 
person  appeared  in  the  proceedings  about  which  the  per- 
jury is  alleged.  The  interest  of  a  party  is  often  times 
weighty  enough  to  determine,  in  coi^nection  with  other 
facts  (not  sufficient  alone,)  the  animus  of  a  witness.  The 
indictment  is  too  vague  and  loose  to  authorize  a  conviction 
on  it,  even  if  the  accused  were  ever  so  guilty.     It  would 
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be  a  dangerous  innovation  on  the  forms  which  are  essen- 
tial to  the  uniform  and  proper  administration  of  justice. — 
Holton  V.  State,  (Archer  &  Hogue,)  2  Florida,  from  bottom 
page  499,  to  middle  page  500. 

The  same  court  says :  "  It  is  much  easier  to  require  the 
observance  of  the  mandates  of  the  law,  than  to  determine 
in  what  cases  they  may  be  safely  dispensed  with." — Holton 
V.  State,  supra. 

*'  An  indictment  can  take  nothing  intendment." — Seay 
V.  State,  3  Stewart,  p.  130 ;  Stanton  v.  State,  6  Yerger,  Tenn. 
p.  633  ;  2  Chit.  C.  L.,  287,  432  ;  Coleman  v.  State,  3  Porter. 

For  aught  that  appears  from  this  indictment,  the  facts 
sworn  to  may  have  been  the  applicant's  idea  of  the  law  of  his 
case.  A  person  may  be  the  father,  and  yet  not  the  proper 
custodian  of  a  child — he  may  have  been  removed  by  an 
order  of  court  from  control  or  custody  of  his  child — or 
may  have  parted  with  the  control  of  the  child  by  appren- 
ticing him  out ;  in  either  event  he  would  not  be  the  "  proper 
custodian."  The  indictment  should  negative  both  aver- 
ments. One  might  be  true  and  the  other  false.  To  sustain 
a  conviction  in  this  case,  the  falsity  of  both  should  have 
been  averred  and  proven.  It  is  not  perjury  to  swear  to  a 
mistaken  view  of  what  the  law  is.  An  indictment  and 
conviction  on  an  indictment,  which,  when  all  of  its  aver- 
ments, except  those  of  law,  are  admitted,  still  admits  of 
any  doubts  as  to  the  indicted  person's  innocence,  are  de- 
fective. 

As  to  presumptions  court  will  make  in  cases  like  this, 
see  Thrift  v.  State,  30  Indiana  Reports,  p.  42. 

If  the  views  here  presented  as  to  the  immateriality  of 
the  false  oath  are  sustained,  no  further  proceedings  can  be 
had  on  this  prosecution,  and  appellant  must  be  released 
by  this  court. — §  4316,  White  v.  State,  supra  ;  Allan  v.  The 
State,  40  Ala.  334. 

Joshua  Moese,  Attorney-General,  contra. — (No  brief  on 
file.) 

PETERS,  J. — Thaddeus  Gibson  was  indicted  for  per- 
jury at  the  spring  term,  1869,  of  the  circuit  court  of  Pike 
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county.  The  indictment  contained  but  a  single  count. 
The  charge  was  in  the  following  words,  to-wit : 

"  The  grand  jury  of  said  county  charge,  before  the  find- 
ing of  this  indiclment,  that  Thaddeous  Gibson,  on  an  appli- 
cation to  Willis  C.  Wood,  judge  of  the  probate  court  in 
and  for  Pike  county,  and  State  of  Alabama,  for  a  writ  of 
hibas  corpos,  to  be  directed  to  one  William  Bragg,  com- 
manding him,  the  said  Bragg,  to  produce  the  body  of  one 
Catharine,  or  Kate,  before  said  Willis  C.  Wood,  judge  of 
the  probate  court  as  aforesaid,  hein  duly  sworn  by  said 
Willis  C.  Wood,  judge  of  probate  as  aforesaid,  who  had 
authority  to  administer  such  oath,  faulcely  swore  that  he  is 
the  farther  and  proper  custodian  of  Catharine,  or  Kate,  a 
colored  girl ;  the  matter  so  sworn  to  being  material,  and  the 
oath  of  Thaddeous  Gibson,  in  relation  to  such  matter,  hein 
wilfully  and  corruptly  fauke,  against  the  peace  and  dignity 
of  the  State  of  Alabama,"  Doubtless,  the  misspelling  in 
this  charge  is  due  to  the  misprision  of  the  clerk  who  tran- 
scribed the  record. 

The  trial  in  this  case  took  place  on  the  21st  day  of  Sep- 
tember, 1869,  and  at  the  trial  the  accused  demurred  to  the 
indictment.  This  demurrer  was  overruled  by  the  court* 
and  the  prisoner  excepted  to  the  overruling  of  his  demurrer, 
and  the  exception  is  made  a  matter  of  record  ;  thereupon, 
the  defendant  pleaded  not  guilty,  and  went  to  trial  upon 
that  issue.  The  jury  found  the  issue  against  him,  and  re- 
turned into  court  a  verdict  of  guilty.  The  court  then  sen- 
tenced the  accused  to  the  penitentiary  for  three  years,  and 
gave  judgment  against  him  for  the  cost  of  the  prosecution. 
From  this  sentence  and  judgment  the  said  Gibson  appeals 
to  this  court,  and  here  assigns  for  error  the  overruling  of 
the  demurrer  to  said  indictment. 

This  indictment  was  found  and  drawn  up  under  the  au- 
thority of  §§  3558  and  4139  of  the  Kevised  Code  of  this 
State,  and  it  is  formed  on  the  precedent  given  in  the  forms 
of  indictments  laid  down  in  the  same  Code. — Revised  Code, 
§§  3558,  4139,  p.  812,  No.  45  ;  ih.  §  4142. 

The  matter  on  which  the  perjury  is  assigned  grew  out 
of  an  application  for  a  writ  of  habeas  corpus,  made  to  the 
judge  of  the  probate  court  of  Pike  county,  for  the  purpose 


22  FORTY-FOURTH  ALABAMA. 

Gibson  v.  The  State. 

of  inquiring  into  the  cause  of  the  imprisonment  or  restraint 
of  "  Catharine,  or  Kate,  a  colored  girl,  by  William  Bragg.'' 
This  application  could  only  be  made  by  petition  signed  by 
the  party  himself,  for  whose  benefit  it  was  intended,  or  by 
some  other  person  on  his  behalf ;  and  the  law  requires  that 
it  must  be  verified  by  the  oath  of  the  applicant,  to  the 
effect  "  that  the  statements  therein  contained  are  true  to 
the  best  of  his  knowledge,  information  and  belief."  And 
the  statute  goes  on  to  require  that  this  "  petition  must 
state,  in  substance,  the  name  of  the  person  on  whose  be- 
half the  application  is  made  ;  that  he  is  imprisoned  or  re- 
strained of  his  liberty  in  the  county ;  the  place  of  such 
imprisonment,  if  known  ;  the  name  of  the  officer  or  person 
by  whom  he  is  so  imprisoned,  and  the  cause  or  pretense 
of  such  imprisonment ;  and  if  the  imprisonment  is  by  vir- 
tue of  any  warrant,  writ  or  other  process,  a  copy  thereof 
must  be  annexed  to  the  petition,  or  the  petition  must  allege 
that  a  copy  thereof  has  been  demanded  and  refused,  or 
must  show  some  sufficient  excuse  for  the  failure  to  demand 
a  copy."— Revised  Code,  §§  4260,  4261,  4262. 

Some  one  of  these  several  particulars  are  the  only  state- 
ments that  could  be  material  on  an  application  for  a  writ 
of  habeas  corpus.  They  are  the  jurisdictional  facts  upon 
which  the  court  acts.  If  the  petition  set  forth  more  than 
these,  it  contains  what  is  unnecessary  ;  therefore,  it  is  im- 
material.—Gould  PI.  ch.  3,  §  186. 

The  matter  sworn  to,  which  is  alleged  to  be  false  in  the 
indictment,  is,  that  Gibson  "  is  the  father  or  custodian  of 
Catharine,  or  Kate,  a  colored  girl."  Most  clearly  this  is 
not  in  any  sense  one  of  the  statements  required  or  author- 
ized in  a  petition  for  a  writ  of  habeas  corpus.  It  was, 
therefore,  wholly  irrelevant  and  immaterial,  and  may  have 
been  stricken  out.  Perjury  cannot  be  predicated  upon  it, 
however  false  it  may  be  ;  and  if  it  is  stricken  out  there  is 
nothing  left  of  the  oath. —  White  v.  The  Stale,  1  Smedes  & 
Marsh.  166.  The  statute  requires  that  the  false  oath  or 
affirmation  for  which  one  can  be  convicted  of  pei'jury  must 
be  wiKully  and  corruptly  made  "  in  regard  to  any  material 
matter  or  thing  upon  any  oath  authorized  by  law." — Revised 
Code,  §  3567.    And  the  matter  must  constitute,  to  some 
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degree,  or  in  some  manner,  "  the  substance  of  the  pro- 
ceedings," in  which  the  oath  has  been  taken,  and  must  be 
so  stated  in  the  indictment. — Revised  Code,  §  4139.  This 
court  know  that  the  formula  of  words  used  ia  this  indict- 
ment is  no  part  of  the  statements  required  in  a  writ  of 
habeas  corpus,  and,  consequently,  it  could  not  be  a  material 
part  of  the  oath  used  in  verification  of  such  a  petition. — 
Eevised  Code,  §§  4161,  4162  ;  1  Smedes  &  M.  156,  supra. 
The  indictment  is,  therefore,  wholly  insufficient.  And  the 
court  below  erred  in  overruling  the  defendant's  demurrer; 
and  for  this  reason  the  judgment  of  conviction  must  be 
reversed. 

Besides,  it  will  be  doubted  whether  an  assignment  of  per- 
jury, made,  as  has  been  one  in  this  indictment,  is  sufficient 
as  to  form,  waiving  the  objection  as  to  substance.  It  has 
been  decided  in  the  courts  of  Great  Britain,  upon  a  statute 
very  similar  to  ours,  that  it  is  necessary  that  the  indictment 
should  expressly  contradict  the  matter  falsely  sworn  to  by 
the  defendant ;  and  a  general  averment  that  the  defendant 
falsely  swore  upon  the  whole  matter  of  the  oath,  is  not 
sufficient.  The  indictment  must  proceed,  by  particular 
averment,  to  negative  that  which  is  false.  The  whole  oath 
may  be  set  forth  in  order  to  make  the  rest  intelligible, 
though  some  of  the  circumstances  had  a  real  existence ; 
but  the  word  falsely  does  not  import  that  the  whole  is  false, 
and  when  the  perjury  comes  to  be  assigned,  it  is  not  neces- 
sary to  negative  the  whole,  but  only  such  parts  as  the 
prosecutor  can  falsify,  admitting  the  truth  of  the  rest. 
And  if  the  defendant  swore  only  to  his  belief ,  it  will  be 
proper  to  aver  that  he  "  well  knew  "  the  contrary  of  what 
he  swore  to  be  true. — 2  Euss.  on  Cr.  643,  (marg.) ;  Rex  v. 
Perrott,  2  M.  &  S.  385,  390,  391,  392 ;  2  Euss.  on  Cr.  597 ; 
The  State  v.  Lea,  3  Ala.  602. 

Here  the  applicant  for  the  writ  of  hal^ea^  corpus  was 
only  required  to  swear  to  the  truth  of  the  statement  set 
forth  in  his  petition,  "  to  the  best  of  his  knowledge,  in- 
formation and  belief."— Eevised  Code,  §  4261.  This  is  the 
oath  that  the  court  must  infer  was  the  oath  administered 
to  the  accused.  The  indictment,  then,  ought  to  have  averred 
that  it  was  false  in  one  or  all  of  these  particulars.     But 
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the  oath  alleged  in  this  indictment  is  not  such  an  one  as 
perjury  can  be  assigned  upon  it.  It  is,  therefore,  unneces- 
sary to  remand  the  cause  and  keep  the  appellant  for  a  new 
trial,  as  no  new  trial  can  be  had  on  this  indictment. — Re- 
vised Code,  §  4316 ;  1  Smedes  &  M.  156,  supra. 

The  judgment  and  sentence  of  the  court  below  is  re- 
versed ;  and  the  defendant  will  be  discharged  from  further 
prosecution  in  this  behalf. 


WILLIAMS  vs.  THE  STATE. 

[indictment  fob  bigamy.  ] 

1.  Bigamy  ;  lawful  wife  not  competent  witness  against  husband  on  trial  on. 
In  a  prosecution  for  bigamy,  the  first  and  true  wile  can  not  be  admitted 
to  give  evidence  against  her  husband. 

2.  Same ;  jurisdiction  of  offense. — The  local  jurisdiction  of  bigamy  is  in 
the  county  where  the  defendant  married  or  cohabited  with  the  second 
wife. 

3.  Marriage,  contracted  through  fear  of  imprisonment;  when  not  void. — 
Marriage  contracted  through  fear  of  imprisonment  is  not  void,  when 
the  fear  was  not  imposed  as  an  inducement  to  the  marriage,  but  arose 
from  the  arrest  and  prosecution  of  the  party  for  bastardy. 

4.  Cohahitaiion  ;  is  evidence  of  what;  what  can  not  affect. — Cohabitation  is 
evidence  of  marriage,  but  it  can  not  make  a  void  marriage  valid. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  C.  F.  Moulton. 

Williams,  the  appellant,  was  indicted  at  the  June  term, 
1869,  of  the  city  court  of  Mobile,  for  bigamy ;  went  to  trial 
on  the  plea  of  "  not  guilty,"  was  found  guilty,  and  sen- 
tenced to  the  penitentiary  for  two  years. 

The  evidence,  as  shown  by  the  bill  of  exceptions,  was  as 
follows :  Sarah  Coleman  testified,  that  she  was  married  to 
defendant  in  Mobile  county,  Ala.,  by  McCormick,  a  justice 
of  the  peace,  in  April,  1869,  the  defendant  at  that  time  be- 
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ing  arrested,  on  her  affidavit,  on  a  charge  of  bastardy  ; 
that  defendant  was  willing  to  marry  her ;  tiiat  in  May, 
1869,  she  had  defendant  arrested  again,  on  a  charge  of 
bigamy,  and  that  while  the  defendant  was  in  arrest  at  the 
office  of  the  justice  of  the  peace,  he  voluntarily  stated  that 
"  he  had  been  married  to  Pauline  Dyer,  at  Uniontown,  but 
did  not  state  whether  Uniontown  was  in  or  out  of  this 
State,  and  witness  did  not  know  where  Uniontown  was ; 
that  Pauline  Dyer  was  now  living  in  this  State,  and  was 
present  at  the  J.  P.'s  office  at  the  time  defendant  was  ar- 
rested for  bigamy ;  that  defendant  lived  with  witness  about 
a  month  after  her  marriage,  he  going  home  with  her  imme- 
diately after  the  marriage." 

McCormick,  the  justice  of  the  peace  referred  to  in  the 
testimony  of  witness,  Sarah  Coleman,  testified,  "that  upon 
complaint  of  said  Coleman,  in  April,  1869,  he  issued  a  war- 
rant for  the  arrest  of  defendant,  on  a  charge  of  bastardy, 
and  when  defendant  was  in  custody,  he  read  to  him  a  law, 
requiring  defendant  to  be  sent  to  jail,  or  give  $1,000  bond, 
or  marry  Sarah  Coleman ;"  that  he  immediately  married 
the  defendant  and  said  Coleman,  defendant  still  being  in 
custody,  and  iminediately  after  the  marriage  released  him  ; 
that  on  the  second  arrest,  when  defendent  was  before  him 
in  May,  1869,  on  a  charge  of  bigamy,  "  defendant  admitted 
that  he  had  married  Pauline  Dyer,  in  Clarke  county  in  this 
State,  and  that  defendant  said  that  he  thought  he  had  a 
right  to  marry  agaiii  by  going  out  of  the  county." 

Bates,  the  constable,  after  testifying  to  the  arrest  of  the 
defendant,  as  before  stated  in  the  testimony  of  the  wit- 
nesses, Coleman  and  McCormick,  testified,  that  defendant, 
while  a  prisoner,  said  he  would  marry  Sarah  Coleman, 
which  he  did,  voluntarily ;  that  witness  went  with  him  to 
get  some  money  to  buy  a  license ;  that  he  went  with  de- 
fendant to  the  probate  judge's  office,  and  obtained  the  li- 
cense ;  that  on  the  second  arrest,  before  stated,  witness 
heard  defendant,  while  he  was  a  prisoner,  say  that  he  had 
been  married  to  Pauline  Dyer ;  that  defendant  did  not  say 
where  he  married  defendant,  but  only  that  he  married  her 
"  up  the  river,  and  out  of  this  county." 
3 
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The  prisoner  objected  to  the  admissions  or  confessions, 
made  by  him,  being  received,  and  moved  to  exclude  them, 
but  his  motion  and  objections  were  overruled,  and"  defend- 
ant excepted. 

William  Young,  Aggie  Simpson,  and  Eobert  Childs,  de- 
fendant's witnesses,  testified,  that  they  were  standing  on 
the  side-walk  in  front  of  'squire  McCormick's  office,  and 
witnessed  the  marriage  between  defendant  and  Sarah  Cole- 
man ;  that  defendant  refused  to  marry  her ;  that  he  said 
no  during  the  performance  of  the  entire  ceremony,  in  an- 
swer to  all  questions  put  to  him  by  the  'squire  in  regard  to 
the  marriage  ;  that  'squire  McCormick  went  on  marrying 
them  any  how,  not  regarding  defendant's  refusals. 

One  of  the  above  witnesses  testified,  that  McCormick 
told  the  defendant  he  must  marry  Sarah  Coleman  or  go  to 
jail ;  that  defendant  wanted  to  get  a  lawyer,  and  defendant 
refused  to  let  him  get  one. 

There  was  some  testimony  on  the  part  of  these  witnesses, 
that  defendant  staid  with  them  for  two  or  three  days  imme- 
diately after  the  marriage,  but  that  after  those  two  or  three 
days  they  had  frequently  seen  defendant  at  Sarah  Cole- 
man's house.  One  or  two  of  these  witnesses  also  testified, 
that  the  'squire  married  defendant  and  Sarah  Coleman 
"  out  of  a  book." 

McCormick,  on  being  recalled,  testified,  that  he  had  not 
married  them  "  out  of  a  book,"  but  that  one  hour  and  a 
half  before  the  ceremony,  he  read  defendant  some  law  out 
of  a  book,  as  stated  in  his  direct  examination  ;  that  he  did 
not  see  defendant's  witnesses  when  he  performed  the  cere- 
mony, and  that  they  were  not  present. 

It  was  admitted  by  the  State,  that  there  was  no  place  in 
Mobile  county  called  Uniontown ;  and  by  the  defendant, 
that  there  was  and  is  such  a  place  in  the  State. 

The  foregoing  was  all  the  evidence. 

The  solicitor  for  the  State  asked  the  court  to  charge  the 
jury,  "  that  if  they  believed  that  defendant  cohabited  with 
Sarah  Coleman,  and  lived  with  her  as  his  wife  after  the 
marriage,  that  this  would  amount  to  a  ratification  of  the 
marriage,  and  counteract  the  want  of  consent  at  the  time." 
The  court  gave  the  charge,  qualified  with  the  remark  to  the 
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jury,  "  that  cohabitation,  of  itself,  would  not  render  a  void 
marriage  valid  ;  that  the  jury  might  look  to  the  evidence  of 
cohabitation  as  a  circumstance  of  the  case,  in  determining 
in  their  own  minds  whether  the  marriage  was  valid  or  not, 
and  only  to  this  extent  was  the  charge  given."  The  defend- 
ant excepted  to  the  charge  as  given. 

Defendant  then  asked  the  following  charges  : 

"  1.  Upon  the  evidence,  defendant  is  entitled  to  an  ac- 
quittal. 

"  2.  Unless  there  was  evidence  that  the  marriage  of  de- 
fendant with  Pauline  Dyer  was  consummated  in  this  county, 
the  jury  should  acquit. 

"  3.  If  the  defendant  was  induced  by  fraud,  or  by  fear 
of  imprisonment,  to  consent  to  the  marriage  with  Sarah 
Coleman,  and  did  not  freely  and  voluntarily  consent  to  the 
marriage,  the  first  marriage  was  void. 

"  4.  In  determining  whether  the  marriage  with  Sarah 
Coleman  was  voluntary,  they  should  consider  the  condition 
of  the  accused  at  the  time,  as  to  his  being  a  prisoner  at  the 
time,  and  his  fear  of  being  sent  to  jail  " 

The  court  refused  each  and  all  of  these  charges,  and  the 
defendant  excepted. 

Posey  &  Tompkins,  for  appellant,  assign  the  following 
errors  :  First,  in  admitting  his  declarations  as  to  the  second 
marriage ;  and,  second,  in  the  refusal  of  the  charges  asked. 

The  admission  of  the  confession  as  to  the  second  mar- 
riage, is  open  to  two  objections.  The  law  presumes  that 
confessions  are  involuntary,  and  this  piesumption  must  be 
overcome  by  evidence  that  they  were  voluntary. — Bill  Mil- 
ler V.  The  State,  40  Ala.  54.  There  was  no  such  evidence. 
And  declarations  are  not  admissible  to  prove  a  second  mar- 
riage ;  the  first  marriage  may  be  proved  by  the  declarations 
of  defendant,  and  cohabitation. — Langtry  v.  State,  30  Ala. 
636.  But  the  first  marriage  is  only  a  matter  of  induce- 
ment, and  not  a  crime.  And  it  is  a  vexed  question,  even 
to  its  admissibility,  to  prove  a  first  marriage.  But  the  sec- 
ond marriage  being  the  crime,  it  must  be  proved  by  other 
evidence. 

The  court  erred  in  refusing  the  first  and  second  charges. 
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There  was  a  total  failure  of  evidence  as  to  the  venue.  This 
is  indispensable  in  all  cases. — Constitution,  art.  1,  §  10 ;  Old 
Code,  §  3514 ;  Frank  v.  State,  40  Ala.  12 ;  Green  v.  State, 
41  Ala.  419 ;  Shep.  Dig.  page  20,  and  cases  cited ;  Whar- 
ton's Amer.  Crim.  Law,  (4  ed.)  2627. 

The  court  erred  in  refusing  the  third  charge.  Such  a 
marriage  is  utterly  void. — 2  Kent's  Com.  76.  Also,  in  re- 
fusing the  fourth  charge.  The  circumstances  of  a  party  at 
the  time  of  doing  an  act,  are  evidence  for  or  against  him, 
to  show  his  motive. 

Joshua  Mokse,  Attorney-General,  contra. 

B.  F.  SAFFOLD,  J.— The  indictment  charged  that  the 
defendant,  having  a  wife  then  living,  unlawfully  married 
Pauline  Dyer. 

If  he  was  guilty  of  the  crime  charged,  the  evidence  shows 
that  it  was  because  of  his  former  marriage  with  Sarah 
Coleman.  She  was  used  as  a  witness  for  the  State,  to 
prove  her  marriage  with  the  defendant,  as  well  as  his  con- 
fessions of  having  married  the  other.  On  a  trial  for  biga- 
my, the  first  and  true  wife  can  not  be  admitted  to  give  evi- 
dence against  her  husband. — Russell  on  Crimes,  vol.  1, 
p.  218. 

The  record  professes  to  set  out  all  the  evidence.  There 
was  none  that  the  defendant  married  or  cohabited  with 
Pauline  Dyer,  the  second  wife,  in  Mobile  county.  There- 
fore, the  first  charge  asked  by  the  defendant,  that  upon  the 
evidence  he  was  entitled  to  acquittal,  ought  to  have  been 
given. — Revised  Code,  §§  8599,  3941 ;  Constitution,  article 
1,§8. 

The  second  charge  asked  by  the  defendant  was  errone- 
ous, because  it  was  immaterial  whether  the  second  mar- 
riage occurred  in  Mobile  county  or  not,  if  there  was  cohab- 
itation there. 

The  third  charge  asked  by  him  was  also  properly  refused, 
because  the  fear  under  which  the  defendant  was  supposed 
to  be,  was  not  imposed  as  an  inducement  to  his  marriage 
with  Sarah  Coleman,  but  arose  from  his  arrest  and  prose- 
cution for  bastardy.    In  other  respects  it  was  abstract. 
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The  fourth  charge  asked  and  refused,  was  the  same  in 
effect  as  the  third,  and  objectionable  for  the  same  reasons. 

The  charge  asked  by  the  solicitor  ought  to  have  been 
refused,  for  the  reasons  given  by  the  court  in  explanation 
of  it.  Cohabitation,  though  evidence  of  marriage,  can  not 
make  a  void  marriage  valid. 

The  judgment  is  reversed,  and  the  cause  remanded. 


CARTER  vs.  THE  STATE. 

[INDIOTMBNT  FOB  DEAUNQ  IN  OE  SELLING  TOBACCO  WITHOUT  LICENSE.] 

1.  Dealer  in  tobacco  ;  word  as  used  in  the  revenue  law,  defined. — A  dealer  in 
tobacco,  within  the  meaning  ot  the  revenue  law — one  that  is  required  to 
take  out  a  license — is  a  person  whose  business,  occupation,  employment 
or  vocation,  is  to  deal  in  tobacco ;  in  other  words,  a  tobacconist.  It  is  not 
every  one  who  sells  tobacco  that  is  required  to  take  out  a  license,  but 
only  "  dealers  in  tobacco." 

2.  Same  ;  what  sales  of  tobacco  do  not  constitute  a  dealer  in  tobacco,  within 
thg  meaning  of  the  revenue  law. — One  who  is  engaged  in  carrying  on  a 
general  dry-goods  business  as  a  merchant,  and  only  has  tobacco  in 
small  quantities,  and  by  way  of  variety,  in  his  general  dry-goods  busi- 
ness, sells  it  by  the  plug,  is  not  a  "dealer  in  tobacco,"  within  the 
sense  and  meaning  of  the  revenue  law,  and  is  not,  therefore,  required 
to  take  out  a  license  for  that  business. 

3.  Same;  intent  of  seller,  hoto  affects  his  conviction. — In  such  a  case,  the 
intent  of  the  party  is  to  be  considered,  and  if  in  bad  faith,  under 
cover  of  his  other  business,  and  for  the  purpose  of  defrauding  the 
revenue,  he  sells  or  trades  in  tobacco,  then  he  should  be  convicted  ; 
otherwise,  not. 

4.  Same;  intent,  how  may  be  proven,  and  by  whom  determined. — The  ques- 
tion of  intention  may  be  proven  as  we  prove  the  intent  of  a  party, 
where  the  intent  to  defraud  enters  into  and  is  necessary  to  constitute 
the  oflfense  ;  and  the  question  of  intent  should  be  left  to  the  jury  under 
the  evidence,  aided  by  proper  instructions  from  the  court. 

6.  Charge  to  jury  ;  what  is  improper  in  such  a  case. — A  charge  in  such  a 
case,  that  "  if  the  jury  believe  the  evidence,  they  must  find  the  de- 
fendant guilty  ;"  is  improper  ;  such  a  charge  should  never  be  given, 
except  in  plain  and  palpable  cases,  where  there  is  no  room  left  for 
doubt. 
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Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  Hon.  J.  Mc Caleb  Wiley. 

The  appellant,  George  Carter,  was  indicted  at  the  spring 
term,  1869,  of  Barbour  circuit  court,  for  "  dealing  in  or 
selling  tobacco,  without  license,  and  contrary  to  law,"  &c. 

The  agreed  facts  of  the  case  were  as  follows  :  "  The  de- 
fendant, within  the  time  covered  by  the  indictment,  being 
engaged  in  carrying  on  his  own,  a  general  dry- goods  busi- 
ness, as  a  merchant  in  the  city  of  Eufaula,  in  said  county, 
and  only  having  tobacco  in  small  quantities,  whilst  his  dry- 
goods  business  was  large,  by  way  of  variety,  in  said  dry- 
goods  business,  sold  tobacco  by  retail,  by  the  plug,  and 
without  license,  and  in  no  other  way.  This  was  all  the 
evidence." 

Upon  this  evidence,  the  court,  at  the  request  of  the 
State,  charged  the  jury,  that  "if  they  believed  the  evidence, 
they  must  find  the  defendant  guilty,"  to  which  charge  de- 
fendant duly  excepted. 

F.  M.  Wood,  for  appellant. 

Joshua  Morse,  Attorney-General,  contra. 

[No  briefs  came  into  the  Eeporter's  hands.] 

PECK,  C.  J. — The  105th  section  of  the  revenue  law 
enacts,  "  that  it  shall  be  unlawful  for  any  person,  firm, 
company  or  corporation  to  engage  in,  or  carry  on,  any 
business  or  profession  hereinafter  mentioned,  without  first 
having  paid  for  and  taken  out  a  license  therefor,  in  the 
manner  hereinafter  provided. 

Section  112  enacts,  "  that  the  prices  of  licenses  shall  be 
as  follows,  to-wit  "  :  It  then  proceeds  to  state  for  what  busi- 
ness or  profession  to  engage  in,  or  carry  on,  a  license  must 
be  taken  out,  and  among  these,  "  dealers  in  tobacco  "  are 
named.  It  is  not  every  one  that  sells  tobacco  that  is  re- 
quired to  take  out  a  license,  but  only  "  dealers  in  tobacco." 

The  language  of  said  section  105  is,  "  shall  engage  in 
or  carry  on  any  business,"  &c.  We  think  the  common 
sense  interpretation  of  the  words  "  dealer  in  tobacco,"  as 
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here  used,  must  mean,  that  it  is  the  business  of  the  party, 
his  usual  occupation,  employment,  vocation.  Now,  the 
facts  agreed  upon,  and  on  which  the  trial  was  had,  are, 
that  the  appellant  was  a  general  dry-goods  merchant,  and 
only  had  tobacco, in  small  quantities,  and  by  way  of  variety, 
in  his  dry-goods  business,  sold  it  by  the  plug. 

This  being  so,  was  he  a  dealer  in  tobacco,  in  the  proper 
sense  of  this  law  ?  To  my  apprehension,  he  was  not.  To 
be  a  dealer  in  tobacco,  is  to  be  a  trader,  a  tobacco  mer- 
chant. 

Was  the  appellant  such  a  merchant  ?  The  evidence  says 
he  was  a  general  dry-goods  merchant.  The  sale  of  tobacco 
was  not  the  principal  business  or  employment  of  the  appel- 
lant ;  it  was  not  a  principal,  or  even  a  considerable  part  of 
his  business.  He  kept  but  little  tobacco,  and  sold  it  in 
very  small  quantities — sold  it  by  the  plug  only ;  no  doubt, 
as  much  for  the  convenience  of  his  customers  in  his  busi- 
ness of  a  general  dry-goods  merchant,  as  for  the  profits  he 
might  derive  from  it.  We  think  the  good  or  bad  faith  of 
the  party,  should  be  considered  in  settling  such  questions. 

If  he  was  selling  or  trading  in  tobacco  in  bad  faith,  un- 
der cover  of  his  other  business,  for  the  purpose  of  de- 
frauding the  revenue,  then  he  should  be  convicted  ;  other- 
wise, not.  It  should  mainly  be  considered  a  question  of  in- 
tention, which  may  be  proved  and  arrived  at,  as  we  arrive 
at  the  intent  of  a  party,  where  the  intent  to  defraud  enters 
into,  and  is  necessary  to  constitute  an  offense ;  and  this 
question  of  intent  should  be  left  to  be  determined  by  the 
jury,  under  the  evidence,  in  the  case,  aided  by  proper  in- 
structions from  the  court.  But  such  a  charge  as  was 
given  in  this  case,  should  never  be  given,  except  in  plain, 
palpable  cases,  where  there  is  no  room  left  for  doubt. 

Let  the  judgment  be  reversed,  and  the  cause  be  remand- 
ed for  a  new  trial. 
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DePHUE  vs.  the  state. 

[indictment  foe  MANSIiAUGHTEB.] 

1.  Eeputaiion  of  physician  who  examined  and  testified  as  to  wounds  inflicted 
on  deceased;  when  admissiile  evidence  on  trial  for  manslaughter.— On  the 
trial  of  a  defendant  for  manslaughter,  the  reputation  of  the  physician 
who  examined  the  wound  which  caused  death,  and  who  proved  its 
character  and  effect  to  the  jury,  is  not  a  part  of  the  issue,  and  is  irrele- 
vant evidence  on  such  trial,  unless  the  reputation  or  capacity  of  the 
physician  is  assailed. 

2.  Conviction;  when  irrelevant  evidence  will  reverse. — Under  a  general 
charge  by  the  court,  which  rests  the  conviction  on  all  the  evidence  de- 
livered before  the  jury,  relevant  or  irrelevant,  the  conviction  will  be 
reversed,  unless  it  appears  from  the  record,  that  no  conviction  could 
be  had  otherwise  than  one  which  was  certainly  correct. 

Appeal  from  the  City  Court  of  Huntsville. 
Tried  before  Hon.  W.  H.  Mooee. 

Joseph  DePhue  was  indicted  and  tried  for  manslaughter 
in  the  first  degree,  at  the  August  term,  1869,  of  the  Hunts- 
ville city  court,  found  guilty  and  sentenced  to  the  peniten- 
tiary for  three  years. 

The  portion  of  the  bill  of  exceptions,  necessary  to  an 
understanding  of  the  legal  questions  decided,  is  as  follows  : 
"  The  State  introduced  evidence  showing  that  on  the  2d 
day  of  July,  1869,  in  said  county,  an  affray  took  place  be- 
tween the  deceased,  Lemuel  Hannah,  and  the  defendant, 
in  the  course  of  which  the  deceased  was  stabbed  by  the 
defendant  with  a  pocket  knife,  the  blade  of  which  was 
about  half  or  three  quarters  of  an  inch  in  width,  and  from 
three  and  one-half  to  iour  inches  in  length.  There  was 
no  conflict  in  the  evidence  as  to  the  nature  or  size  of  the 
weapon  with  which  the  wound  was  inflicted. 

The  State  then  introduced  as  a  witness,  one  Abner  L. 
Logan,  who  testified  that  he  was  and  had  been  for  a  num- 
ber of  years  a  practicing  physician ;  that  as  such,  he  was 
called  to  see  the  deceased,  and  saw  him  two  or  three  hours 
after  he  was  stabbed ;  that  the  wound  was  inflicted  on  the 
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left  side,  just  below  the  last  true  rib,  and  above  the  first 
false  rib;  that  it  was  about  one  and  one-half  inches  in 
length,  and  about  three  and  one-half  to  four  inches  in 
depth,  ranging  upwards  and  penetrating  the  right  lung. 
There  was  no  conflicting  evidence  as  to  the  description  of 
the  wound  as  here  given,  (then  follows  description  of  medi- 
cines, <fec.,  used) ;  that  he  stitched  the  wound,  or  put  a  stitch 
in  it ;  that  he  probed  the  wound  when  he  first  saw  deceased, 
and  was  satisfied  that  he  would  die,  and  therefore  advised 
deceased's  father  to  remove  him  to  his  home,  a  distance  of 
twelve  miles.  The  wound  bled  but  little  when  he  first  saw 
deceased,  and  principally  internally. 

There  was  evidence  showing  that  the  deceased  was  re- 
moved from  the  place  where  he  was  stabbed,  to  his  father's, 
a  distance  of  twelve  miles,  over  a  road  rather  rough  in  some 
places ;  that  he  was  carried  in  an  open  spring  wagon,  with 
shucks  thrown  over  the  bottom  of  the  bed,  and  a  blanket 
and  quilt  spread  over  it  for  deceased  to  lie  on  ;  that  it  was 
about  day-light  in  the  morning  of  a  very  warm  day  in  July, 
when  the  wagon  with  deceased  started,  and  that  he  reached 
home  between  nine  and  ten  o'clock  in  the  morning,  and 
lived  about  forty-eight  hours  thereafter ;  that  the  deceased 
was  in  much  pain  on  the  way,  and  frequently  changed  his 
position  from  the  bottom  of  the  bed  to  the  driver's  seat ; 
that  after  deceased  reached  his  father's,  no  physician  was 
called  to  see  him  for  more  than  twenty-four  hours,  though 
one  lived  within  a  mile. 

The  defendant  then  introduced  as  witnesses,  J.  J.  Dement 
and  Ed.  Anthony,  who  testified  that  they  were  and  had 
been,  for  a  number  of  years,  practicing  physicians ;  that 
they  had  been  surgeons  in  the  army,  and  had  skill  and  ex- 
perience in  the  treatment  of  wounds ;  that  the  wound  in- 
flicted on  the  deceased,  as  described  above,  was  a  danger- 
ous wound,  though  not  necessarily  fatal,  but  that  if  death 
was  the  result  it  should  occasion  no  surprise  ;  that  stitch- 
ing up  such  a  wound  entirely  was  not  a  good  practice,  al- 
though it  might  be  proper  to  close  it  partly  ;  that  the  re- 
moval of  the  deceased,  under  the  facts  above  stated,  was 
very  bad  treatment,  and  could  but  result  injuriously  to  the 
deceased. 
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These  witnesses  were  not  present  when  Dr.  Logan  was 
examined,  and  did  not  hear  his  testimony.  Logan's  de- 
scription of  the  wound  was  repeated  to  them  by  the  coun- 
sel for  defendant,  an  1  their  opinions  were  given  on  the  de- 
scription thus  given.  They  both  stated  that  a  physician 
who  probed  such  a  wound  in  person,  and  who  visited  the 
patient  on  the  succeeding  day  and  carefully  examined  his 
symptoms,  would  be  much  better  prepared  to  pronounce 
definitely  as  to  the  result  of  such  a  wound,  than  one  who 
had  never  seen  the  patient,  but  heard  the  wound  described  ; 
that  an  intelligent  physician,  who  had  probed  such  a  wound 
and  visited  the  patient  on  the  succeeding  day  and  carefully 
examined  his  symptoms,  might  often  be  able  to  pronounce 
definitely  as  to  the  result. 

On  cross-examination  of  the  witness,  Dr.  Dement,  the 
State  inquired  of  him  if  he  knew  the  witness,  Logan,  and 
how  long  he  had  known  him,  and  if  he  was  not  a  practicing 
physician,  and  how  long  he  had  been  such ;  and  then  in- 
quired of  said  witness  what  was  the  reputation  of  said 
Logan  as  a  physician.  The  defendant  objected  to  the  in- 
troduction of  evidence  of  said  Logan's  reputation  as  a  phy- 
sician ;  but  the  court  overruled  such  objection,  and  defend- 
ant excepted. 

The  witness  testified,  that  Logan  bore  a  good  reputation 
as  a  physician ;  to  the  admission  of  which  evidence  the 
defendant  objected,  but  the  court  overruled  such  objection 
and  admitted  the  evidence,  and  defendant  excepted. 

This  was  all  the  evidence  relating  to  the  nature  of  said 
wound,  or  its  treatment,  or  the  reputation  of  said  Logan. 
The  court  charged  the  jury,  at  the  instance  of  the  State, 
"  that  if  they  believed,  from  the  evidence,  that  death  en- 
sued from  the  intentional  application  of  unlawful  force, 
though  there  may  have  been  no  specific  intention  to  kill, 
and  though  the  weapon  used  is  not  ordinarily  calculated  to 
produce  death,  the  perpetrator  is  guilty  of  manslaughter 
in  the  first  degree,  under  the  statutes  of  this  State,  as  he 
would  be  guilty  of  manslaughter  at  common  law ;"  and 
defendant  excepted. 

Walkeb  &  Brickell,  for  appellant. — 1.  The  admission 
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of  the  evidence,  as  to  the  reputation  of  the  witness,  Logan, 
as  a  physician,  was  erroneous. — Tullis  v.  Kidd,  12  Ala.  648  ; 
2  Phillips  on  Ev.  C.  and  Head  Notes,  762. 

2.  The  error  in  the  admission  of  this  evidence  must 
work  a  reversal,  unless  the  record  affirmatively  shows  that 
the  defendant  could  not  have  been  injured  by  it. — Thomp- 
son V.  State,  20  Ala.  54. 

"The  admission  of  irrelevant  testimony  will  reverse, 
unless  the  record  clearly  shows  that  no  injury  could  have 
resulted.  It  is  not  enough  that  the  court  is  not  able  to 
discover  injury  ;  it  must  see,  and  see  clearly,  that  none  could 
have  resulted." — Frierson  v.  Frierson,  21  Ala.  555. 

In  Shields  &  Walker  v.  Henry  &  Mott,  31  Ala.  53,  it  is 
said,  "  the  rule  is  settled  in  this  State,  that  if  illegal  evi- 
dence is  admitted  against  the  objection  of  the  adversary, 
nothing  less  than  explicit  direction  to  the  jury  to  disregard 
such  evidence,  will  cure  the  error. 

3.  The  rule  in  this  State,  is,  that  error  raises  the  pre- 
sumption of  injury,  and  unless  that  presumption  is  clearly 
rebutted  by  the  record,  must  reverse  the  judgment. — See 
authorities  collected  ;  Shepherd's  Dig.  568,  §  83. 

The  court  will,  in  a  criminal  case,  involving  the  liberty 
of  the  citizen,  hesitate  to  affirm  that  he  has  not  been  pre- 
judiced by  the  admission  of  illegal  evidence.  There  was 
some  purpose  prejudicial  to  the  accused  to  be  accomplished, 
or  the  State  would  not  have  offered  the  evidence,  and 
against  his  objection  pressed  its  admission.  It  may  have 
been  designed  to  induce  the  jury  to  accord  a  degree  of 
evidence  to  Logan's  evidence,  to  which  his  manner  of  tes- 
tifying would  not  have  entitled  it.  Without  his  evidence, 
it  is  apparent,  a  conviction  of  the  appellant  could  not  have 
been  obtained.  The  evidence  objected  to  may  not  have 
been  corroboratory  of  the  facts  stated  by  him,  but  throws 
his  reputation  as  a  physician  into  the  scale,  to  add  weight 
to  his  statements.  If  the  evidence  had  been  of  his  repu- 
tation as  a  man,  it  would  have  been  inadmissible,  unless 
he  had  been  impeached,  and  his  reputation  as  a  physician 
is  equally  irrelevant.  Such  evidence  not  only  confuses  the 
jury,  diverts  their  attention  from  the  real  issues,  but  sub- 


36  FOBTT-FOURTH  ALABAMA. 

DePhue  v.  The  State. 

jects  them  to  be  influenced  by  considerations  which  should 
not  enter  into  their  verdict. 

4.  The  affirmative  charge  of  the  court  is  expressed  in 
the  language  of  the  first  head  note,  McManus  v.  Slate,  36 
Ala.  285.  We  respectfully  submit,  it  is  not  a  correct  ex- 
position of  the  law  of  this  State. 

Under  our  statute,  manslaughter  is  divided  into  degrees, 
known  as  manslaughter  in  the  first  degree,  and  man- 
slaughter in  the  second  degree — the  first,  punishable  by 
imprisonment  in  the  penitentiary — the  other,  by  fine  and 
imprisonment  in  the  county  jail,  or  a  sentence  to  hard 
labor  for  the  county.  The  distinction  between  the  two,  is 
not  that  stated  in  McManus'  case — the  distinction  between 
an  unlawful  accidental  killing,  and  killing  by  the  inten- 
tional application  of  unlawful  force — but  it  is  the  distinction 
between  an  unlawful  intentional  killing,  and  an  mUaiv/id  acci- 
dental killing. 

Our  Penal  Code  constitutes  an  entire  system,  and  among 
its  avowed  objects  is  a  mitigation  of  the  severity  of  the 
common  law,  and  an  adaptation  of  punishment  to  the  de- 
gree of  criminality,  not  attainable  under  the  rigid  rules  of 
the  common  law.  Thus,  at  common  law,  all  murders,  how- 
ever differing  in  criminality,  were  subjected  to  the  same 
punishment.  Manslaughter,  whether  denominated  volun- 
tary or  involuntary,  was  visited  with  punishment  of  the 
same  character.  The  Penal  Code  divides  murder  into  de- 
grees, and  the  controlling  distinction  is  in  the  criminality 
of  intent.  Wilful,  deliberate,  premeditated  murder,  in- 
dicative of  deeper  depravity  and  darker  malignity  than 
a  killing  maliciously  only,  is  punishable,  or  may  be, 
capitally,  while  the  latter  is  not.  If  the  "  proof  be 
evident,  or  the  presumption  great,"  of  the  defendant's 
guilt  of  murder  in  the  first  degree,  he  is  not  entitled  to  bail. 
However  clear  may  be  his  guilt  of  murder  in  the  second 
degree,  he  is  bailable  of  right.  Such  is  the  law  of  murder 
in  this  State,  and  we  see  that  the  change  in  the  common 
law,  produced  by  legislation,  is  an  adaptation  of  punish- 
ment to  the  degree  of  criminal  intent — making  the  intent 
with  which  the  act  is  done,  the  measure  of  its  criminality. 
Such  being  the  change  produced  by  legislation,  in  refer- 
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ence  to  murder,  if  the  same  legislation  extends  to  and  em- 
braces manslaughter,  it  is  but  fair  to  presume,  the  same 
change  would  be  produced,  and  the  same  legislative  intent 
prevail  in  reference  to  that  character  of  homicide.  This 
presumption  ripens  into  a  conclusion,  if  the  language  em- 
ployed by  the  legislature  is  significant  of  such  an  intent. 
"  Manslaughter,  by  voluntarily  depriving  a  human  being  of 
life,  is  manslaughter  in  the  first  degree  ;  and  manslaughter, 
committed  under  any  other  circumstances,  is  manslaughter 
in  the  second  degree."  If  the  legislature  had  intended  to 
observe  and  preserve  the  common  law  distinction,  they 
would  have  adopted  the  well  known  and  familiar  common 
law  terms — voluntary  and  involuntary  manslaughter,  and 
prescribed  the  punishment  of  each.  But  instead  of  this, 
the  legislature  defines  what  is  manslaughter  in  the  first 
degree,  and  defines  it  as  the  voluntary  deprivation  of  Hfe. 
Manslaughter  committed  under  any  other  ciroimstances,  is 
manslaughter  in  tJw  second  degree — that  is,  when  not  volun- 
tary. The  concurrence  of  the  will  with  the  act  is  the  char- 
acteristic of  the  other.  There  cannot  be  a  voluntary  de- 
privation of  human  life,  unless  the  intent  to  take  life  exists. 
This  intent  may,  as  matter  of  law,  be  predicated  from  the 
use  of  a  deadly  weapon  in  a  manner,  the  natural  and  al- 
most inevitable  consequence  of  which,  is  death.  The 
facts  which  will  prove  such  an  intent  are  not  a  material  in- 
quiry in  this  case,  but  whether,  as  matter  of  law,  this  in- 
tent must  not  exist,  as  an  essential  element  of  manslaughter 
in  the  first  degree.  "  Voluntary  "  and  "  involuntary,"  are 
words  of  frequent  occurrence  in  law,  and,  we  submit,  are 
employed  to  designate  and  define  acts.  Thus,  we  have  in 
our  Penal  Code  a  statute  providing  for  the  punishment  of 
executive  offenses,  voluntarily  permitting  an  escape,  and 
also  a  statute  punishing  them  for  a  negligent  escape. — Re- 
vised Code,  §§  3569,  3570.  Now,  what  is  the  difference 
between  the  two  offenses  ?  In  the  one,  the  officer  ivills, 
intends  the  escape  ;  and  in  the  other,  does  not  tviU,  intend 
it ;  but  is  so  careless  in  the  performance  of  his  duties,  that 
the  same  result  follows,  as  if  his  will  had  produced  it.  The 
voluntary  escape  is  punishable  by  imprisonment  in  the 
penitentiary — the  involuntary  escape,  by  fine  only. 
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The  forms  of  indictment  annexed  to  and  forming  part 
of  the  Code,  sustain  the  view  we  have  presented.  The 
form  of  indictment  for  manslaughter  in  the  first  degree,  is, 
that  "A.  B.  unlawfully  and  intentionally,  but  without  malice, 
killed  C.  D.,"  &c.  For  manslaughter  in  the  second  degree, 
is,  that  "  A.  B.,  unlawfully,  but  without  malice,  or  the  in- 
tention to  kill,  killed  C.  D.,"  &c.  Read  these  forms  in  con- 
nection with  §  4112,  which  provides  that  the  indictment 
"  must  state  the  facts  constituting  the  oflfense,"  <fec.  The 
indictment  does  not  state  the  facts  constituting  the  offense, 
and  of  these  facts,  one  is,  that  the  killing  is  intentional, 
and  yet"  the  court  charged  the  jury,  that  although  such  is 
the  allegation  of  the  indictment,  proof  of  the  allegation  is 
not  essential  to  the  defendant's  conviction.  The  form  of 
indictment  prescribed  is  a  legislative  declaration  of  the 
facts  neces-sary  to  constitute  the  offense. 

The  Penal  Code  is  a  substantial  re-enactment  of  the  sec- 
tion of  the  Penal  Code  of  1841,  defining  manslaughter. — 
Hay's  Dig.  413,  §§  3,  4.  In  Oliver's  case,  17  Ala.  600,  in  a 
very  able  opinion  of  Dargan,  C.  J.,  while  the  Penal  Code 
of  1841  was  of  force,  the  question  here  presented  was  dis- 
cussed and  decided.  It  is  said,  "  when  the  act  is  willfully 
or  voluntarily  done,  without  regard  to  circumstances  of 
provocation,  the  law  declares  it  manslaughter  in  the  first 
degree.  It  is  the  will,  concm^ring  with  or  directing  the  act, 
that  fixes  the  grade  of  the  crime,  and  to  this  test  alone  can  we 
look  to  a^scertain  it."  The  authority  of  this  case  should  not 
be  regarded  as  destroyed,  by  the  decision  in  McManus' 
case.  It  is  an  exposition  of  the  law,  more  in  accord  with 
the  spirit  of  our  legislation,  and  a  juster  construction  of 
the  particular  statute  than  the  latter  case.  An  examination 
of  Oliver's  case,  will  show  that  the  doubt  expressed  in  one 
part  of  the  opinion  in  McManus'  case,  whether  this 
question  was  there  presented  and  decided,  is  not  well 
founded. 

Joshua  Mokse,  Attorney-General,  contra. 

PETERS,  J.— It  is  said,  that  it  is  the  duty  of  the  judge 
who  presides,  to  confine  the  evidence  to  the  points  in  issue. 
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that  the  attention  of  the  jury  may  not  be  distracted,  nor 
the  public  time  needlessly  wasted. — 1  Phillips  Ev.  p.  732, 
and  notes }  4th  Amer.  Ed.  Cow.  &  Hill.  Here  the  issue  was 
the  fact  of  the  manslaughter,  of  which  the  defendant  below 
was  accused. 

It  is  very  evident  that  the  unimpeached  reputation  of 
the  physician,  a  witness  who  examined  the  wound  from  the 
effects  of  which  the  deceased  is  supposed  to  have  died, 
could  not  have  had  any  more  connection  with  the  act 
of  the  killing,  than  the  color  or  age  of  the  doctor  could 
have  had  with  the  same  facts.  Whether  a  witness,  who  is 
a  physician,  in  such  a  case  as  this,  has  a  reputation  for 
skill,  or  the  want  of  it,  in  his  profession,  is  no  part  of  the 
issue,  unless  the  capacity  of  the  witness,  in  his  profession, 
is  impeached. 

In  this  case  there  was  no  such  impeachment.  The  repu- 
tation, in  his  profession,  of  a  medical  witness,  can  neither 
prove  nor  disprove  the  facts  necessary  to  establish  such  a 
homicide  as  amounts  to  the  crime  of  manslaughter.  Then, 
the  reputation  of  Dr.  Logan,  as  a  physician,  was  wholly 
irrelevant,  and  it  was  improperly  admitted,  when  it  does 
not  appear  that  his  skill  or  capacity,  in  his  profession,  has 
been  assailed.  And  such  was  the  case  here.  A  physician 
is  an  expert,  and  as  such  he  may  be  asked  questions  which 
develop'  his  capacity,  to  form  a  correct  judgment  upon  the 
experiences  of  his  profession ;  but  his  reputation  has  noth- 
ing to  do  with  this  ;  and  it  can  only  be  sustained  when  it 
is  impeached. — 1  Burr.  Law  Diet.  589 ;  Expert,  Broom's 
Max.  721,  margin ;  TuUis  v.  Kidd,  12  Ala.  648. 

In  criminal  cases,  the  life  or  liberty  of  the  accused  is 
often  most  deeply  concerned.  It  is  the  purpose  of  the  law 
to  guard  and  protect  these  with  the  most  sedulous  assiduity 
and  certainty.  Then,  in  such  cases,  no  looseness  of  prac- 
tice should  be  encouraged,  which,  by  possibility,  might 
lead  to  an  improper  conviction.  A  doubtful  conviction  is 
always  an  improper  conviction.  It  is  better,  say  the  old 
authorities,  that  an  indefinite  number  of  guilty  persons 
should  escape,  than  that  one,  who  is  innocent,  should  be 
convicted  and  punished. — Starkie  on  Ev.,  Sharswood's 
Notes,  pp.  729,  742 ;  Hale,  290. 
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The  wisdom  and  justice  of  this  humane  maxim  is  always 
held  most  sacred  by  the  wisest  and  best  judges.  And,  we 
think,  it  can  be  best  upheld  by  adhering  most  strictly  to 
the  rule  in  criminal  cases,  which  excludes  all  irrelevant 
testimony. 

It  is  true  that  a  reversal  ought  not  to  be  allowed,  so  long 
as  the  record  shows  that  the  conviction  has  been  certainly 
correct,  and  that  the  jury,  upon  whose  verdict  it  is  founded, 
were  governed  by  the  legal  evidence  alone,  which  tended 
to  support  it.  The  mere  fact  that  the  court  refuses,  upon 
objection,  to  exclude  a  part  of  the  testimony  delivered  be- 
fore them,  is  evidence  to  the  jury  that  such  testimony  is  of 
some  importance,  and  tends  to  prove  the  guilt  of  the  ac- 
cused. And  it  justifies  them  in  so  considering  it,  particu- 
larly under  a  general  charge  which  rests  the  verdict  upon 
aU  the  evidence  not  excluded  from  their  consideration,  as 
was  done  in  this  instance.  We  could  not  say  that  such  a 
practice  might  not  result  in  an  improper  conviction.  And 
unless  this  incontestably  appeared,  this  court  could  not  say 
that  the  irrelevant  evidence  could  have  had  no  improper 
influence  upon  the  verdict. 

And  although  we  reverse  this  cause  with  hesitancy  and 
reluctance,  yet,  if  such  a  practice  is  permitted  to  stand,  it 
opens  the  way  for  a  dangerous  departure  from  a  primary 
rule  of  evidence,  which  we  do  not  feel  willing  to  encourage 
or  sanction. 

The  conviction  is,  therefore,  reversed,  and  the  cause 
remanded  for  a  new  trial.  And  the  defendant  below, 
if  in  custody,  will  be  held  in  custody  until  legally  dis- 
charged. 
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[INDICTMEKT  FOB  ASSAULT   WITH  INTENT  TO  MUEDEB — ^ILLEGAL  AEBEST.] 

1.  Arrest  without  a  warrant;  not  foriidden  iy  the  constitution. — An  arrest 
without  a  warrant,  under  the  provisions  of  the  Revised  Code,  is  not 
illegal.  It  is  the  issue  of  a  warrant,  without  oath  or  affirmation,  which 
is  forbidden  by  the  constitution,  and  not  the  arrest  without  the  war- 
rant. 

5.  Policeman;  avthority  of  to  arrest,  co-extensive  with  the  county. — The  au- 
thority of  a  policeman  to  make  an  arrest  is  not  confined  to  the  city  or 
town,  for  which  he  is  appointed,  but  it  is  co-extensive  with  the  limits 
of  the  county. 

3.  Bight  to  resist  illegal  arrest ;  tchat  charge  as  to,  may  he  refused.  — On  a 
trial  for  an  assault  with  intent  to  murder,  a  charge  without  explanation, 
that  the  prisoner  had  a  right  to  resist  an  unlawful  arrest,  may  be  re- 
fused. It  induces  the  belief  that  the  illegality  of  the  arrest  is  an  excuse 
for  the  deed. 

4.  Misdemeanors ;  murder,  voluntarily  to  kUl  one  accused  of,  for  flying, — 
In  misdemeanors  it  will  be  murder  to  kill  voluntarily  the  party  ac- 
cused for  flying  from  the  arrest,  though  he  cannot  be  otherwise  over- 
taken, and  though  there  be  a  warrant  to  apprehend  him. 

6.  Felons;  when  officer  cannot  kill  to  arrest. — Even  a  felon  must  not  be 
killed,  unless  he  can  not  be  captured  without  such  severity,  of  which 
the  jury  ought  to  enquire. 

6.  Duty  of  persons  arrested  illegally. — When  there  is  no  reasonable  cause 
to  apprehend  any  worse  treatment  than  a  legal  arrest  should  subject 
him  to,  it  is  the  duty  of  a  person  to  submit  to  an  illegal  arrest,  and 
seek  redress  from  the  law. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  J.  D.  Cunningham. 

The  appellant  was  convicted  on  an  indictment  for  an  as- 
sault with  intent  to  murder,  under  the  following  circum- 
stances : 

Two  policemen,  Ed.  Williams  and  another,  of  the  city 
of  Montgomery,  under  a  verbal  order  from  the  marshal  of 
the  city,  arrested  the  accused  just  outside  of  the  corporate 
limits  of  the  city,  but  within  the  county  of  Montgomery, 
and  brought  him  within  the  city  boundary.  They  did  not 
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know  themselves,  and  were  not  informed  bj  any  one,  of 
any  cause  for  so  doing.  He  objected  to  the  arrest  when 
made,  saying  he  would  die  before  he  would  be  arrested 
without  a  warrant,  and  continued  his  resistance  until  at 
length  he  drew  a  pistol  and  fired  it  at  Ed.  Williams,  so 
close  to  his  head  that  the  powder  burned  him.  The  morn- 
ing after  he  was  confined  in  the  guard-house,  he  told  one 
of  the  witnesses  that  he  intended  to  kill  Ed.  Williams  when 
he  shot  at  him,  and  would  yet  do  it.  He  was  roughly 
handled  by  the  policemen,  but  it  was  not  stated  in  what 
respect,  or  at  what  time. 

The  error  alleged  is  the  refusal  of  the  court  to  give 
three  charges  asked  for  by  the  appellant's  counsel. 

1st.  The  prisoner  had  a  right  to  resist  an  unlawful  ar- 
rest. 

2d.  When  arresting  a  person  without  a  warrant,  the 
officer  must  inform  him  of  his  authority,  and  the  cause  of 
arrest,  except  when  he  is  arrested  in  the  actual  commission 
of  a  public  offense,  or  on  pursuit ;  and  if  the  jury  believe* 
from  the  testimony,  that  the  officers  had  no  warrant,  and 
that  they  did  not  inform  the  defendant  of  their  authority, 
and  the  cause  of  his  arrest,  that  the  arrest  was  illegal,  and 
the  defendant  had  a  right  to  resist  it. 

3d.  A  policeman  has  no  right  to  arrest  without  a  war- 
rant, outside  of  the  city  limits,  except  for  the  actual  com- 
mission of  an  offense  in  his  presence  or  on  pursuit. 

W.  F.  L.  Morgan,  for  appellant. . 

Thos.  G.  Jones,  for  Attorney- General,  contra. 

B.  F.  Saffold,  J. — An  arrest  may  be  made  by  any  police- 
man any  where  within  the  limits  of  his  county. — Revised 
Code,  §  8683.  It  may  be  made  by  a  policeman  without  a 
warrant,  on  any  day  and  at  any  time,  for  any  public  offense 
committed,  or  a  breach  of  the  peace  threatened,  in  his 
presence  ;  or  when  a  felony  has  been  committed,  though  not 
in  his  presence,  by  the  person  arrested  ;  or  where  a  felony 
has  been  committed,  and  he  has  reasonable  cause  to  be- 
lieve that  the  person  arrested  committed  it ;  or  when  he 
has  reasonable  cause  to  beUeve  that  the  person  arrested 
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has  committed  a  felony,  although  it  may  afterwards  appear 
that  a  felony  had  not  in  fact  been  committed ;  or  on  a 
charge  made  upon  reasonable  cause,  that  the  person  ar- 
rested has  committed  a  felony. — Revised  Code,  §  3994.  A 
felony,  within  the  meaning  of  the  law  of  this  State,  is  a 
public  offense,  which  may  be  punished  by  death,  or  by 
confinement  in  the  penitentiary. — Revised  Code,  §  3541. 

The  second  and  third  charges  asked  are  either  in  oppo- 
sition to  the  statutes  referred  to,  or  do  not  embrace  the 
cases  provided  for  by  them,  and  were  properly  refused. 

The  first  charge  asked  requires  a  more  extended  exam- 
ination. The  declaration  of  the  prisoner,  when  about  to 
be  arrested,  that  he  would  die  before  he  would  yield  unless 
the  officer  had  a  warrant,  was  the  expression  of  a  preva- 
lent belief  that  no  arrest  can  be  made  except  upon  a  war- 
rant. The  Federal  and  Sta*^e  constitutions  both  provide 
that  no  warrant  shall  issue  to  search  any  place,  or  to  seize 
any  person  or  thing,  without  probable  cause,  supported  by 
oath  or  affirmation.  As  a  warrant  is  the  process  upon 
which  arrests  are  usually  made,  and  it  can  not  be  issued 
without  oath,  the  corollary  has  been  drawn  that  there  can 
be  no  arrest  without  a  warrant.  The  popular  error  on  the 
subject  is  our  excuse  for  the  assertion  of  the  truism  that  it 
is  the  issue  of  the  warrant,  without  oath  or  affirmation, 
which  is  forbidden,  and  not  the  arrest  without  a  warrant. 

The  arrest  in  this  case  was  unlawful,  because  the  police- 
man neither  knew,  nor  was  informed,  of  any  reason  why 
it  should  be  made.  The  charge  under  consideration  was 
intended,  and  calculated,  to  instruct  the  jury  that  the  de- 
fendant bad  a  right  to  resist,  even  to  killing  the  officer.  An 
illegal  arrest  was  announced  to  be  a  sufficient  excuse  for 
an  assault  with  intent  to  murder  the  officer  making  it.  The 
marshal,  Scott,  testified  that  the  prisoner  had  committed 
a  robbery.  A  reasonable  belief  of.  this  reposing  in  the 
breast  of  the  policemen,  unknown  to  the  accused,  would 
have  made  the  arrest  a  legal  one.  The  proposition  con- 
tended for  would  transform  the  attempt  upon  his  life  from 
innocence  into  felony,  without  reference  to  the  intention  of 
the  perpetrator. 

In  Ndes  v.  The  State,  (26  Ala.  31,)  this  court  sustained  a 
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charge,  that  if  the  prisoner  knew  and  believed  the  deceased 
only  intended  to  arrest  him,  and  carry  him  before  the  ma- 
gistrate to  answer  the  complaint  to  keep  the  peace,  and  to 
prevent  this  had  killed  him,  with  what  the  law  calls  malice, 
he  would  be  guilty  of  murder,  notwithstanding  the  unlaw- 
fulness of  the  arrest.  In  Oliver  v.  The  State,  (17  Ala.  587,) 
Chief- Justice  Dargan  said,  if  it  was  intended  by  the  decision 
in  Johnson  v.  The  State,  (12  Ala.  841,)  to  hold,  that  life  may 
be  taken  to  prevent  a  mere  trespass  upon  property,  the 
court  would  overrule  it,  without  hesitation.  All  of  the  au- 
thorities concur,  that  the  deliberate  killing  of  another  to 
prevent  a  mere  trespass,  whether  it  could  or  could  not  be 
otherwise  prevented,  is  murder. — Harrison  v.  The  State, 
24  Ala.  67  ;  Carroll  v.  The  State,  23  Ala.  28 ;  DUl  v.  The 
State,  25  Ala.  15 ;  Fritchett  v.  The  State,  22  Ala. ;  1  Russ. 
on  Crimes,  220;  2  Bishop's  Crim.  Law,  §§641,  612,  643. 
The  right  to  resist  an  aggession  upon  one's  person  or  prop- 
erty is  undoubted,  but  the  extent  to  which  the  resistance 
may  be  carried  depends  upon  the  character  of  the  assault 
or  trespass. 

Homicide  committed  for  the  prevention  of  any  forcible 
and  atrocious  crime,  is  justifiable. — 3  Black.  180.  Though 
the  crime  prevented  need  not  be  one  punishable  by  death, 
our  law  will  not  suffer,  with  impunity,  every  felony  to  be 
prevented  by  death.  To  kill  another  in  defense  of  one's 
life  or  limb,  or  to  save  himself  from  great  bodily  harm,  or 
under  a  reasonable  fear  of  such  injuries,  is  excusable  hom- 
icide. Besides  these,  and  cases  of  homicide  committed  in 
the  execution  and  for  the  advancement  of  public  justice,  it 
is  unlawful  and  punishable  to  take  the  life  of  another  vol- 
untarily. 

In  misdemeanors,  it  will  be  murder  to  kill  the  party  ac- 
cused,, for  flying  from  the  arrest,  though  he  cannot  other- 
wise be  overtaken,  and  though  there  be  a  warrant  to  ap- 
prehend him  ;  but  if  death  was  not  intended,  it  may,  under 
some  circumstances,  amount  only  to  manslaughter.  In 
some  instances,  however,  where  the  offense  may  turn  out 
to  be  a  felony,  the  killing  may  be  justified.  Even  in  cases 
of  felony,  the  felon  must  not  be  killed  if  the  officer  can  cap- 
ture him  without  such  severity,  by  obtaining  assistance,  or 


JANUAEY  TEIIM,  1870.  45 

Crawford  v.  Tho  State. 

otherwise,  of  which  the  jury  ought  to  inquire. — 2  Bishop 
on  Crim.  Law,  §§  660,  661,  662.  It  is  also  an  offense  for  an 
officer  to  strike  or  otherwise  maltreat  a  prisoner  whom  he 
has  arrested  without  some  imperious  necessity  for  it. 

The  citizen  may  resist  an  attempt  to  arrest  him,  which 
IS  simply  illegal,  to  a  limited  extent,  not  involving  any 
serious  injury  to  the  officer.  He  may  oppose  a  felonious 
aggression  upon  him  in  the  execution  of  a  lawful  arrest, 
even  to  slaying  the  officer,  when  it  can  not  otherwise  be 
prevented.  But  where  he  has  no  reasonable  cause  to  ap- 
prehend any  worse  treatment  than  a  legal  arrest  should 
subject  him  to,  it  is  his  duty  to  submit  and  seek  redress 
from  the  law. 

The  charge  was  calculated  to  mislead  the  jury,  and  was 
properly  refused.     The  judgment  is  affirmed. 


CRAWFORD  vs.  THE  STATE. 

[indictment  fob  burolaey.] 

1.  Charge  to  jury  ;  what  improper,  when  evidence  is  prima  facie  only. — On 
the  trial  of  an  indictment  for  burglary,  a  charge  by  the  court,  ' '  that  if 
the  jury  believe  the  evidence  they  must  find  the  defendant  guilty,"  is 
improper,  when  the  only  evidence  of  guilt  is  prima  facie,  and  founded 
wholly  on  the  fact  of  the  possession,  by  the  accused,  of  the  stolen 
goods. 

2.  Proper  practice  in  such  case. — The  fairer  practice  in  such  cases  is  for 
the  court  to  charge  the  law  and  leave  the  facts  wholly  to  the  jury. 

3.  Po88e88ion  of  stolen  property ;  explanation  of,  proper  evidence  ,to  go  to 
jury. — One  found  in  possession  of  a  watch  alleged  to  have  been  taken 
from  a  shop  by  the  breaking  into  and  entering  the  same  with  intent  to 
steal,  may  explain  his  possession,  and  this  explanation  may  go  to  the 
jury,  with  the  proof  of  possession. 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  Hon.  J.  McCaleb  Wiley. 
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The  facts  are  sufficiently  stated  in  the  opinion. 

W.  C.  Gates,  for  prisoner. 

Joshua  Morse,  Attorney-General,  contra. 

[No  briefs  came  into  the  Reporter's  hands.] 

PETEES,  J. — This  is  an  indictment  for  burglary  against 
a  colored  man,  found  at  the  spring  term  of  the  circuit  court 
of  Henry  county,  in  the  year  1869.  The  defendant  below 
was  convicted  and  sentenced  to  the  penitentiary  for  three 
years.  From  this  sentence  an  appeal  was  taken  to  this 
court.  In  such  cases,  no  assignment  of  errors,  nor  joinder 
in  error  is  necessary,  "  but  the  court  must  render  such  judg- 
ment on  the  record  as  the  law  demands." — Revised  Code, 
§  4314. 

There  were  two  counts  in  the  indictment,  but  the  second 
was  abandoned,  and  the  trial  was  had  only  upon  the  first. 
The  record  shows  that  the  charge  upon  which  appellant 
was  tried  and  convicted  in  the  circuit  court,  was  that  he 
"  broke  into  and  entered  the  shop  of  Council  Bachelor  with 
intent  to  steal."  To  this  charge,  the  defendant  pleaded 
"not  guilty." 

The  evidence  ofiered  by  the  prosecution  was  merely  prima 
fade.  It  might  all  have  been  true,  and  yet  the  accused 
might  not  have  been  guilty,  as  charged.  If  such  evidence 
is  left  wholly  unexplained,  it  has  been  decided  to  be  suffi- 
cient to  sustain  a  conviction.  But  if  there  is  any  opposing 
testimony  of  such  a  character  as  tends,  though  in  a  very 
slight  degree,  to  diminish  the  force  of  a  mere  prima  facie 
showing,  then  there  is  room  for  reasonable  doubt ;  and  a 
charge  on  such  evidence,  that  if  the  jury  believe  the  evi- 
dence they  must  find  the  accused  guilty,  is  going  beyond 
the  province  of  the  court,  and  an  invasion  of  the  duties  of 
the  jury.  In  such  a  case,  it  is  the  fairer  practice  for  the 
court  to  charge  the  law,  and  leave  the  effect  of  the  testimony 
wholly  to  the  consideration  of  the  jury. 

In  this  case,  there  was  no  direct  proof  of  the  breaking 
and  entering  the  shop  by  the  accused,  except  what  was  in- 
ferred from  tjie  fact,  that  the  watch  alleged  to  have  been 
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taken,  was  found  in  his  possession  one  week  after  it  was 
missed  from  the  shop.  It  was  proven,  that  the  light  by  the 
door  was  broken,  and  the  indications  were,  that  this  had 
recently  been  done.  All  is  made  to  turn  upon  the  pos- 
session of  the  watch — that  is,  upon  one  single  circumstance, 
which  is  but  a  link  in  the  chain  necessary  to  establish  the 
guilt  of  the  appellant.  Without  this,  there  was  no  proof 
against  him.  Evidence  of  this  nature,  says  Mr.  Starkie,  is 
by  no  means  conclusive,  and  it  is  stronger  or  weaker,  as  the 
possession  is  more  or  less  recent. — 2  Starkie  on  Ev.  449. 
At  most,  it  affords  but  a  slight  degree  of  probability ;  but 
it  does  not  necessarily  remove  all  grounds  for  reasonable 
doubt ;  that  is,  such  doubt  as  grows  out  of  the  evidence. 

Here,  there  was  some  proof  in  explanation  of  the  pos- 
session of  the  accused.  When  questioned  about  his  pos- 
session, when  the  watch  was  first  found  on  him,  he  ex- 
plained his  possession  by  declaring,  that  he  had  obtained 
it  from  another  person  by  a  purchase ;  that  though  this 
person  was  unknown  to  him,  yet  the  purchase  had  been 
made  in  the  presence  of  "  one  George  Murphy,  a  colored 
man,  who  had  gone  home."  This  might  have  been  a  very 
weak  explanation,  but  it  was  the  right  of  the  accused  to 
explain  his  possession,  and  to  show  that  it  was  honestly 
obtained  ;  and  if  this  explanation  tended  to  exonerate  him 
from  guilt,  he  was  entitled  to  have  it  considered  by  the 
jury. —  The  State  v.  Merrick,  19  Maine,  398  ;  Regina  v.  Ev- 
ans, 2  Cox,  C.  C.  270  ;  1  Ld.  Cr.  Cases,  360,  363  ;  3  Greenl. 
Ev.  §  32. 

The  charge  of  the  court  has  the  effect  to  exclude  this  ex- 
planation from  the  jury.     This  was  improper. 

The  conviction  and  sentence  of  the  court  below  is,  there- 
fore, reversed,  and  the  cause  is  remanded  for  a  new  trial. 
And  the  said  Alfred  Crawford,  if  sent  to  the  penitentiary, 
will  be  returned  to  the  jail  of  the  county  of  Henry,  in  the 
State  of  Alabama,  and  there  remain  in  custody  until  dis- 
charged by  due  course  of  law. 


% 
48  FORTY-FOURTH  ALABAMA. 

McElvain  v.  Mudd,  Adm'r. 


McELVAIN  vs.  MUDD,  Adm'k. 

[action  on  peomissoby  note  fob  the  pubchase-money  of  slaves  sold  in 
this  state  in  febeuaey,  1864.] 

1.  Promissory  note  made  in  this  Stale  in  1864  not  invalid  for  want  of  stamp; 
such  note  should  be  stamped  at  any  time  up  to  January  Ist,  1867. — A  prom- 
issory note  made  in  this  State,  in  the  year  1864,  without  an  internal 
revenue  stamp,  there  being  then  no  collection  district  established  here 
at  that  time,  is  not  invalid  for  want  ot  such  stamp,   but  by  virtue  of 

■  section  nine,  of  the  internal  revenue  act  of  the  13th  of  July,  1866,  such 
note  may  have  a  stamp  affixed  thereto,  by  any  one  having  an  interest 
therein,  at  any  time  before  the  1st  day  of  January,  1867,  and  after  being 
so  stamped,  is  as  valid  and  admissible  in  evidence  as  though  it  had 
been  stamped  at  the  time  it  was  made. 
Whether  without  being  so  stamped,  it  couldbe  used  as  evidence,   Quere. 

2.  Promissory  note  for  purchase-money  of  slaves;  sufficient  consideration 
to  suppoi't,  notwithstanding  emancipation  proclamation,  tvhen  contract  of 
sale  was  bona  fide,  and  made  between  citizens  of  the  rebel  States  after 
the  proclamation  and  before  the  suppression  of  the  rebellion. — Notwith- 
standing the  proclamation  of  the  president  of  the  United  States,  of  the 
Ist  day  of  January,  1863,  known  as  the  emancipation  proclamation, 
there  continued  an  uncertain  contingent  interest  and  property  in  slaves, 
which  was  a  sufficient  consideration  to  sustain  contracts,  made  in  good 
faith,  in  the  rebel  States,  and  between  citizens  of  the  said  States,  con- 
tracting with  each  other,  in  relation  to  that  species  of  property,  be- 
tween the  date  of  said  proclamation,  and  the  suppression  of  the  rebel- 
lion, or  the  end  of  the  war — consequently,  a  sale  of  slaves,  made  in 
good  faith,  in  this  State,  between  citizens  thereof,  between  those  periods, 
is  a  valid  sale,  and  a  promissory  note  made  to  secure  the  purchase- 
money,  is  a  valid  note,  supported  by  a  sufficient  consideration,  and 
may  be  recovered  upon  in  the  courts  of  this  State. — (Petees,  J.,  dis- 
senting. 

3.  Ordinance  No.  38,  of  convention  of  1867,  3d  section  of;  unconstitution- 
ality of. — The  third  section  of  the  ordinance,  No.  38,  of  the  convention 
of  this  State,  passed  the  6th  of  December,  1867,  entitled  "  An  ordinance 
concerning  the  validity  of  contracts,  where  the  consideration  was  Con- 
federate bonds  or  currency,  and  for  the  purchase  of  slaves,"  is  in  con- 
flict with  Article  I,  section  10,  part  1,  of  the  constitution  of  the  United 
States,  that  declares,  ' '  No  State  shall  pass  any  law  impairing  the  obli- 
gation of  contracts,"  and  is,  therefore,  unconstitutional  and  void. — 
(Petees,  J.,  dissenting.) 


Appeal  from  the  Circuit  Court  of  Shelby. 
Tried  before  Hon.  John  Henderson. 
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This  case  was  submitted  on  written  agreements  of  the 
parties,  at  the  June  term,  1869,  and  has  been  held  under 
advisement  until  the  present  term. 

The  suit  originated  and  was  commenced  in  the  circuit 
court  of  Jefferson  county. 

The  appellee  was  the  plaintiff  in  that  court,  and  being 
the  presiding  judge  of  said  court,  was  not  competent  to 
try  the  case,  and  the  appellants  not  being  willing  that  the 
case  should  be  tried  by  an  attorney  of  the  court,  under 
section  seven  hundred  and  fifty-eight  of  the  Revised  Code, 
and  both  parties  being  desirous  to  have  the  case  tried  be- 
fore a  circuit  judge  of  the  State,  the  same  was,  by  the 
written  agreement  of  the  parties,  transferred  for  trial  to 
the  circuit  court  of  Shelby  county,  where  a  trial  was  had 
before  a  jury,  who  returned  a  verdict  for  the  plaintiff,  for 
the  sum  of  seven  thousand  and  fifty-four  dollars,  and,  there- 
upon, the  court  rendered  judgment  in  his  favor  for  that 
sum. 

The  suit  was  brought  on  a  promissory  note,  dated  the 
first  day  of  February,  in  the  year  one  thousand  eight  hun- 
dred and  sixty-four,  payable  to  the  plaintiff,  as  the  admin- 
istrator of  the  estate  of  James  A.  Mudd,  deceased,  three 
years  from  the  date  thereof,  with  interest  from  date,  at  the 
rate  of  eight  per  cent,  per  annum.  The  transcript  does  not 
show  what  pleas,  if  any,  were  filed  by  the  defendants. 

On  the  trial,  a  bill  of  exceptions  was  signed  and  sealed, 
at  the  instance  of  the  defendants ;  so  much  of  which,  as  is 
necessary  for  the  purposes  of  this  opinion,  states  that  the 
plaintiff  offered  to  read  the  said  note  as  evidence  to  the 
jury,  to  which  the  defendants  objected,  because  it  was  not 
stamped  at  the  time  it  was  executed,  and  not  until  the  sixth 
day  of  December,  1866,  when  the  stamps  were  affixed  and 
cancelled  by  the  plaintiff  bimself,  without  the  knowledge 
of  the  defendants.  The  court  overruled  the  objection,  and 
the  note  was  read  to  the  jury  ;  the  note  being  read  to  the 
jury,  the  plaintiff  rested  his  case. 

The  defendants  then  proved  that  said  note  was  given  for 
three  negro  slaves,  sold  by  plaintiff,  as  administrator  as 
aforesaid,  and  purchased  by  Wallace  S.  McElvain,  one  of 
the  defendants,  on  the  said  first  day  of  February,  1864. 
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The  defendants  further  proved,  that  said  James  A.  Mudd 
died  intestate,  the  latter  part  of  July,  X863,  in  said  county 
of  Jefferson,  where  he  resided  at  the  time  of  his  death, 
and  that  letters  of  administration  on  the  estate  of  said  in- 
testate were  granted  to  the  said  plaintiff  on  the  —  day  of 
September,  1863,  by  the  probate  court  of  said  county  of 
Jefferson.  Upon  this,  which  the  bill  of  exceptions  states, 
was  all  the  evidence,  the  defendants  asked  the  court  to 
charge  the  jury,  that  if  they  believed  the  evidence  to  be 
true,  then  they  must  find  for  the  defendants,  which  charge 
the  court  refused,  and  the  defendants  excepted. 

An  appeal  has  brought  the  case  to  this  court,  and  the 
appellants  have  assigned  the  following  errors  : 

1.  The  court  erred  in  allowing  the  note  to  be  read  in 
evidence. 

2.  The  court  below  erred  in  the  refusal  to  charge,  as 
asked  by  the  defendants,  and  in  rendering  judgment  against 
the  defendants. 

3.  The  court  erred,  as  stated  in  the  bill  of  exceptions. 

W.  S.  Mudd,  pro  se. 
Alex.  White,  contra. 

This  case  was  elaborately  argued  at  the  bar  by  the  coun- 
sel of  the  parties  in  this  cause,  and  by  other  eminent  coun- 
sel having  similar  causes  before  the  court.  Mr.  White,  for 
appellee,  filed  a  printed  brief,  which  has  been  since  with- 
drawn by  him.  The  opinion  of  the  court,  and  the  dissent- 
ing opinion  of  Justice  Peters,  present  the  law  and  the  argu- 
ment on  both  sides  of  the  cause;  otherwise,  notwithstanding 
the  length  of  the  briefs  and  the  opinions,  and  a  want  of 
space,  the  Reporter  would  set  out  the  briefs  in  full. 

PECK,  C.  J. — (After  stating  the  facts  as  above.) — 1. 
There  was  no  error  in  permitting  the  note  to  be  read  in 
evidence  to  the  jury,  although  it  was  not  stamped  at  the 
time  it  was  executed.  The  internal  revenue  laws  were  not 
in  operation  in  this  State  at  that  time,  nor  had  the  gov- 
ernment of  the  United  States,  then,  made  any  provision 
for  their  enforcement  here,  by  establishing  a  collection 
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district,  and  by  the  appointmeDt  of  internal  revenue  offi- 
cers for  that  purpose.  If  appointed,  they  were  not  here, 
and  could  not  be  here,  for  the  reason  that  this  State  was 
then  in  the  military  possession  of  the  rebel  government. 
No  stamps  were  here,  nor  could  they  be  obtained ;  and, 
besides,  if  they  had  been  here,  or  could  have  been  obtained, 
the  rebel  authorities  would  not  have  permitted  them  to  be 
used.  For  these  reasons  it  was  not  then  necessary  to  stamp 
promissory  notes  to  give  them  validity,  or  to  authorize 
them  to  be  used  as  evidence ;  and,  further,  I  hold  that  the 
note,  in  this  case,  would  have  been  admissible,  if  no  stamp 
had,  afterwards,  been  put  upon  it.  Whether  this  be  so  or 
not,  §  9  of  the  internal  revenue  act,  of  the  13th  July,  1866, 
provides  that,  in  all  cases  where  a  party  has  not  affixed  the 
stamp  required  by  law,  upon  any  instrument  made,  signed 
or  issued,  at  a  time  when,  and  at  a  place  where,  no  collec- 
tion district  was  established,  it  shall  be  lawful  for  him,  or 
them,  or  any  person  having  an  interest  therein,  to  affix  the 
proper  stamp  thereto,  prior  to  the  1st  day  of  January,  1867. 
That  was  done  in  this  case,  and,  consequently,  the  objec- 
tion to  the  admissibility  of  the  note  was  properly  over- 
ruled. We  will  take  notice  that  there  was  no  collection 
district  in  this  State  at  the  date  of  this  note. 

2.  The  evidence  set  out  in  the  bill  of  exceptions,  and 
the  charge  asked  by  the  defendants,  and  refused  by  the 
court,  raise  the  question  as  to  the  validity  of  the  note  sued 
on ;  that  is,  whether  it  has  any  legal  consideration  to  sus- 
tain it,  being  given  for  slaves  sold  by  the  plaintiflF,  and 
bought  by  the  defendants,  after  the  first  day  of  January, 
1863 — the  date  of  the  proclamation  of  the  president  of  the 
United  States,  commonly  known  as  the  emancipation  pro- 
clamation. 

3.  This  question  makes  it "  necessary  for  us  to  consider 
two  other  questions,  to- wit :  1st.  The  question  as  to  the 
force  and  legal  effect  of  said  proclamation,  upon  contracts 
based  upon  the  sale  of  slaves  in  this  State,  after  the  date 
of  said  proclamation,  and  before  the  suppression  of  the 
rebellion,  then  prevailing  in  this  and  other  slave  States, 
against  the  government  of  the  United  States ;  and,  2d.  The 
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validity  and  constitutionality  of  the  ordinance  of  the 
convention  of  the  people  of  this  State,  passed  December 
6th,  1867,  entitled  "An  ordinance  concerning  the  validity  of 
contracts,  where  the  consideration  was  Confederate  bonds 
or  currency,  and  for  the  purchase  of  slaves." 

As  to  the  first  question,  I  do  not  propose  to  go  into  an 
elaborate  discussion  of  the  abstract  right,  or  morality  of 
the  institution  of  slavery,  as  it  existed  in  this  country  be- 
fore the  date  of  said  proclamation.  To  do  so,  I  am  per- 
suaded will  accomplish  no  good  purpose,  and,  most  proba- 
bly, we  would  come  out  of  such  a  discussion  but  little 
wiser,  and,  I  think,  certainly  no  better,  than  when  we  en- 
tered upon  it. 

I  shall,  therefore,  content  myself  by  doing  little  more 
than  to  state,  that  slavery  existed  in  this  country  certainly 
up  to  the  date  of  said  proclamation,  and  had  been  uniformly 
recognized  as  a  lawful  institution  by  all  the  departments  of 
the  federal  government,  legislative,  executive  and  judicial, 
from  the  adoption  of  the  constitution  of  the  United  States. 

The  two  acts  of  congress  passed,  the  one  in  1793,  and 
the  other  in  1860,  commonly  called  the  fugitive  slave  acts, 
are  recognitions,  on  the  part  of  the  legislative  and  execu- 
tive departments  of  the  government,  of  the  legal  existence 
of  slavery  in  this  country. 

It  is  true,  the  words  "slave"  or  "  slavery,"  are  not  named 
in  said  acts ;  but  no  one  who  knows  anything  about  the 
history  of  these  acts,  and  the  reasons  why  they  were  passed, 
is  so  ignorant  as  not  to  know,  that  their  object  and  pur- 
poses were  to  authorize  and  enable  the  owners  to  recover 
their  fugitive  slaves,  who  should  escape  from  their  service, 
and  flee  into  a  State  where  slavery  did  not  exist. 

As  to  the  judicial  department  of  the  government,  it  is 
only  necessary  to  refer  to  a  single  case,  in  the  courts,  to 
show  that  the  highest  court  in  the  nation  has,  in  the  fullest 
manner,  and  on  the  most  mature  deliberation,  recognized 
and  admitted  the  legal  existence  of  slavery,  in  what  were 
known  as  the  slave  States,  and  that  slaves  were  property. 
I  refer  to  the  celebrated  case  of  Prigg  v.  The  Commonwealth 
of  Pennsylvania,  16  Peters  Kep.  539.  In  that  case,  Prigg, 
the  plaintiff  in  error,  had  recaptured  a  slave  named  Mar- 
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garet,  a  fugitive,  from  her  mistress,  and  had  carried  her 
back  to  Maryland,  the  State  from  which  she  had  escaped, 
and  for  this  was  indicted  in  the  State  of  Pennsylvania, 
under  an  act  of.  the  legislature  of  said  State  against  kid- 
napping, and  was  convicted,  and  the  case  was  taken,  by 
writ  of  error,  to  the  supreme  court  of  the  United  States, 
to  test  the  constitutionality  of  the  statute  under  which  the 
indictment  was  found. 

In  the  opinion  of  the  court,  it  is  said,  in  substance,  that 
it  was  historically  well  known,  that  the  object  of  the  clause 
in  the  constitution  of  the  United  States,  relating  to  persons 
owing  service  and  labor  in  one  State,  escaping  into  other 
States,  was  to  secure  to  the  slaveholding  States  the  com- 
plete right  and  title  of  ownership  in  slaves,  as  property,  in 
every  State  of  this  Union  into  which  they  might  escape 
from  the  State  where  they  were  held  in  servitude.  The 
full  recognition  of  this  right  and  title,  say  the  court,  was 
indispensable  to  the  security  of  this  species  of  property  in 
all  the  slaveholding  States ;  and,  indeed,  was  so  vital  to 
the  preservation  of  their  domestic  interests  and  institutions, 
that  it  could  not  be  doubted,  that  it  constituted  a  funda- 
mental article,  without  the  adoption  of  which  the  Union 
could  not  have  been  formed. 

Its  true  design  was  to  guard  against  the  doctrine  and 
principles  prevailing  in  the  non-slaveholding  States,  by 
preventing  them  from  intermeddling  with,  or  obstructing, 
or  abolishing  the  rights  of  the  owners  of  slaves. 

Again,  say  the  court,  the  clause  in  the  constitution  of 
the  United  States,  relating  to  fugitives  from  labor,  mani- 
festly contemplates  the  existence  of  a  positive,  unqualified 
right,  on  the  part  of  the  owner  of  a  slave,  which  no  State 
law  or  regulation  can,  in  any  wise,  qualify,  regulate,  con- 
trol or  restrain. 

And,  again,  the  court  say,  we  have  not  the  slightest  hesi- 
tation in  holding,  that  under  arid  by  virtue  of  the  constitution^ 
the  owner  of  a  slave  is  clothed  with  the  authority,  in  every 
State  of  the  Union,  to  seize  and  recapture  his  slave, 
wherever  it  can  be  done  without  a  breach  of  the  peace  or 
illegal  violence. 

This  language,  certainly,  is  clear  and  positive,  and  gives 
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no  uncertain  sound  ;  it  unmistakably  shows  that  slavery, 
under  the  constitution  of  the  United  States,  was  a  legal 
institution,  and  that  slaves  lawfully  belonged  to  the  owners 
thereof,  and  that  they  loere  property ;  and,  consequently, 
could  be  lawfully  bought  and  sold,  and  that  such  contracts 
were  valid,  and  were  supported  by  a  legal  consideration. 
Although  the  words,  "slaves"  or  "slavery,"  are  not  men- 
tioned in  said  acts,  yet,  the  court  do  not  hesitate  to  call 
things  by  their  right  name,  and  declare  that  they  were 
passed  to  protect  slavery,  and  to  secure  to  the  owners  of 
slaves  the  full  recognition  of  their  right  and  title  to  that 
species  of  property. 

5.  In  that  case,  the  court,  also,  further  say,  the  con- 
stitutionality of  the  act  of  congress,  relating  to  fugitives 
from  labor,  has  been  affirmed  by  the  adjudications  of  the 
State  tribunals,  and  by  the  courts  of  the  United  States.  If 
the  question  of  the  constitutionality  of  the  law  were  one  of 
doubtful  instruction,  such  long  acquiescence  in  it,  such  con- 
temporaneous expositions  of  it,  and  such  extensive  recog- 
nitions, would,  in  the  judgment  of  the  court,  entitle  the 
question  to  be  considered  at  rest.  Congress,  the  executive 
and  the  judiciary,  have,  upon  various  occasions,  acted 
upon  this  as  a  sound  and  reasonable  doctrine.  The  court 
cite,  in  support  of  their  decision,  the  cases  of  Stewart  v. 
Laird,  1  Cranch,  299  ;  Martin  v.  Hunter,  1  Wbeaton,  304 ; 
Cohens  v.  The  Commonwealth  of  Virginia,  6  Wheaton,  264. 

Besides  all  this,  the  said  act  of  1850  makes  it  an  offense 
in  any  one,  who  shall  aid,  abet  or  assist  persons,  owing 
labor  or  service,  directly  or  indirectly,  to  escape,  &c.,  and 
any  person  so  offending  is  liable  to  a  fine,  not  exceeding 
one  thousand  dollars,  and,  on  indictment  and  conviction, 
to  imprisonment,  not  exceeding  six  months. — 1  vol.  Bright- 
ley's  Digest,  &c.,  p.  297,  §  9.  This,  certainly,  is  a  conclu- 
sive admission  on  the  part  of  Congress  of  the  existence 
and  lawfulness  of  slavery. 

All  this  being  true,  what  influence  and  effect  had  the 
proclamation  of  the  president  on  the  institution  of  slavery 
in  the  rebel  slaveholding  States,  and  upon  the  contracts  of 
the  citizens  of  said  States,  with  each  other,  made  in  good 
faith,  with  reference  to  that  sort  of  property,  between  the 
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date  of  said  proclamation  and  the  final  suppression  of  the 
rebellion,  a  period  of  nearly  two  years  and  six  months  ? 
I  say,  contracts  made  between  citizens  of  the  rebel  slave- 
holding  States,  because  it  was  unlawful  for  them  and  citi- 
zens of  the  United  States  to  enter  into  any  contract  with 
each  other,  or  to  have  any  business,  or  commercial  inter- 
course whatever,  during  the  continuance  of  the  war. — 
1  Kent's  Com.  (mar.)  p.  66. 

At  the  time  the  said  proclamation  was  dated,  all  the 
power  of  the  United  States  could  not  enforce  it,  within  the 
territory  of  the  rebel  States  ;  nor  was  it,  by  the  people  of 
said  States,  admitted  to  have  any  legal  efficiency  whatever, 
but  it  was  utterly  denied  that  it  imposed  on  them  auy  obli- 
gation to  obey  it — and  more,  it  was  never,  until  the  rebel- 
lion was  suppressed,  officially  promulgated  in  said  States, 
nor  could  it  be. 

It  would  seem,  therefore,  if  there  were  no  other  reasons, 
these  people  should  not  be  permitted  to  resist  a  performance 
of  their  contracts,  made  tvith  each  other,  in  good  faith,  ivitk 
a  full  and  equal  knowledge  of  oil  the  facts  relating  to  the  sub- 
ject-matter of  their  contracts,  and  each  party  assuming  and 
taking  upon  himself  all  the  risks  attendant  upon  them.  Eisk- 
ing  contracts  are  not  unknown  to  the  law,  and,  when  hon- 
estly made,  are  enforced  like  other  contracts. 

We  are  persuaded,  that  the  president,  by  whom  this 
proclamation  was  issued,  did  not  hold,  or  believe,  that  from 
its  date  it  did  or  could,  by  its  own  vigor,  so  utterly  abolish 
the  institution  of  slavery  in  the  said  rebel  States,  and  all 
property  in  the  slaves  themselves,  in  such  manner  as  to  render 
and  make  void  all  contracts  made  in  relation  to  that  kind 
of  property.  The  language  used  by  him  in  the  preamble, 
and  in  the  proclamation  itself,  clearly  sustains  this  view 
of  it. 

The  preamble  recites,  that,  "  Whereas,  on  the  twenty- 
second  day  of  September,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  sixty- two,  a  proclamation  was 
issued  by  the  president  of  the  United  States,  containing, 
among  other  things,  the  following,  to- wit :  That,  on  the  first 
day  of  January,  oi\e  thousand  eight  hundred  and  sixty- 
three,  all  persons  held  as  slaves  in  any  State,  or  designated 
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part  of  a  State,  the  people  whereof  shall  then  be  in  rebel- 
lion against  the  United  States,  shall  be  then,  thenceforward, 
and  forever  free ;  and  the  executive  government  of  the 
United  States,  including  the  military  and  naval  authority 
thereof,  will  recognize  and  maintain  the  freedom  of  such 
persons,  and  will  do  no  act  or  acts  to  repress  such  persons, 
or  any  of  them,  in  any  efforts  they  may  make  for  their  ac- 
tual freedom." 

This  is  an  admission  that,  notwithstanding  said  procla- 
mation, the  slaves,  the  subjects  of  it,  were  not  then,  by  the 
mere  force  of  the  same,  actually  free  ;  and  it  is,  also,  a 
declaration  that,  in  the  event  they  made  any  efforts  to  oh- 
tain  their  freedom,  the  United  States  would  do  no  act  or 
acts  to  repress  such  efforts.  In  the  body  of  the  proclama- 
tion it  is  declared,  that  it  is  made  by  virtue  of  the  powers 
in  the  president  vested,  as  commander -in-chief  of  the  army 
and  navy  of  the  United  tStates,  in  time  of  actual  armed  re- 
bellion against  the  authority  of  the  government  of  the 
United  States,  and  as  a  fit  and  necessary  war  measure,  for 
the  suppressing  of  said  rebellion.  Consequently,  if  the 
rebellion  should  not  be  suppressed,  the  proclamation  would 
not,  and  could  not  accomplish  its  purpose ;  and,  therefore, 
until  the  rebellion  was  overcome,  slavery  would  continue  in 
fact  to  exist. 

The  proclamation  was  a  mere  war  measure,  so  admitted 
by  its  own  language,  and,  like  any  other  war  measure, 
worthless  unless,  and  until,  it  could  be  carried  into  effect ; 
therefore,  it  had  no  potential  operation  or  force,  on  the  peo- 
ple of  the  rebel  States,  until  the  rebellion  was  conquered. 
Then,  and  not  till  then,  did  or  could  the  slaves  become  free 
by  force  of  the  said  proclamation ;  and  from  that  time,  and 
not  before,  contracts  for  their  sale  or  hire  became  invalid, 
for  the  want  of  any  legal  consideration  to  support  them. 

Being  a  mere  war  measure,  the  president,  if  it  failed  to 
accomplish  the  object  intended  and  desired,  by  the  same 
powers  and  authority  by  which  he  had  issued  it,  by  his  pow- 
ers and  authority  as  commander-in-chief,  might,  at  least,  be- 
fore it  was  executed  and  during  the  continuance  of  the  war, 
and  while  the  same  military  necessity  existed,  and  before  the 
slaves,  the  intended  beneficiaries  of  it,  had  accepted  of  it 
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and  become  parties  to  it,  and  had  acquired  and  entered 
npon  the  enjoyment  of  its  benefits,  in  his  wisdom  and  dis- 
cretion, if  he  had  believed  it  best,  withdrawn  the  proclama- 
tion altogether,  and  have  issued  any  other  proclamation  or 
adopted  any  other  war  measure  that  he  might  have  thought 
would  better  accomplish  the  end  desired — that  is,  the  sup- 
pression of  the  rebellion,  and  the  preservation  of  the  Union 
and  government  of  the  United  States. 

Who  can  reasonably  doubt,  but  that,  at  the  conference 
at  Fortress  Monroe,  the  president  might  not  then  have  with- 
drawn the  said  proclamation,  if  he  had  thought  proper  to 
do  so,  upon  the  rebel  government  and  people  stipulating  to 
abandon  their  resistance  to  the  government  and  authority 
of  the  Union,  and  renewing  their  allegiance  to  the  consti- 
tution and  government  of  the  United  States  ? 

If  this  had  been  done,  would  not  slavery  have  been  con- 
tinued, under  the  same  guarantees  and  protection  that  it 
had  before  the  rebellion  began  ?  For  myself,  I  can  not 
doubt  but  that  such  would  have  been  the  effect ;  and  that 
slavery,  now,  if  such  a  settlement  had  taken  place,  would 
have  had  a  legal  existence  in  all  the  then  slaveholding 
States. 

In  the  case  of  Morgan,  Admr,  v.  Nelson,  AdrrCr,  decided 
at  the  last  June  term  of  this  court,  it  is  held,  that  emanci- 
pation was  a  fact  that  would  be  judicially  noticed  by  the 
courts,  without  proof ;  that  it  was  a  national  act,  and  must 
be  referred  to  some  particular  date ;  that  it  was  founded 
upon  the  emancipation  proclamation  of  the  president  of 
the  United  States,  of  the  first  day  of  January,  1863,  and, 
consequently,  that  day,  hy  the  doctrine  of  rdcUion,  is  held 
to  be  the  day  on  which  emancipation  took  place.  This 
doctrine  of  relation,  however,  is  never  permitted  to  be  used 
or  applied,  in  hinderance,  but  only  in  furtherance  of  justice. 

It  must  not,  however,  be  forgotton  or  overlooked,  in  this 
connection,  that  the  president's  proclamation  was  issued 
when  a  formidable  rebellion  was  prevailing  in  the  States, 
in  which  the  institution  of  slavery  chiefly  existed,  and, 
therefore,  it  was  not  and  could  not  then  be  executed ;  and, 
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whetlier  it  could  be  carried  into  effect,  depended  upon  the 
suppression  of  that  rebellion. 

A  mighty  struggle  was  then  going  on  to  overcome  that 
rebellion,  which  continued  until  the  rebel  authorities  were 
overthrown  and  their  armies  captured,  in  the  early  part  of 
the  year  1865,  more  than  two  years  after  the  date  of  that 
proclamation  ;  then  emancipation  became  an  accomplished 
thing,  and  slavery  ceased  to  have  any  existence,  either  in 
laiv  or  in  fad,  within  the  territory  covered  by  said  procla- 
mation. 

But  during  the  period  of  that  struggle,  notwithstanding 
the  proclamation,  there  continued,  in  fact,  an  uncertain,  in- 
definite and  indeterminate  value  in  the  institution  of  slavery, 
and  property  in  the  unfortunate  subjects  of  it,  the  slaves 
themselves. 

We  see,  therefore,  that  this  proclamation,  though  posi- 
tive in  its  language,  depended  upon  a  contingency — an  un- 
certain event — the  real  end  of  which  no  one  could  then 
foresee,  and  no  one  could  then  know  whether  its  purpose 
would  ever  be  realized. 

This  uncertain  and  indeterminate  value,  or  property,  in 
slaves,  where  parties  acted  in  good  faith,  formed  a  legal 
basis  and  consideration  for  valid  contracts  ;  in  other  words, 
this  uncertain  and  contingent  interest,  or  property  in  slaves, 
might  be  lawfully  bought  and  sold. 

An  uncertain  interest,  a  contingent  remainder,  a  mere 
expectancy,  even,  is  the  legitimate  subject  of  bargain  and 
sale.— 2  Story's  Eq.  §§  1040-1055. 

Such  an  interest  is  of  no  present  value  ;  that  is,  is  not 
capable  of  present  possession  and  enjoyment.  Not  so  the 
interest  that  remained  in  slaves,  notwithstanding  the  pres- 
ident's proclamation  ;  that  was  an  interest,  in  present  pos- 
session and  enjoyment,  liable  only  to  be  defeated  on  the 
suppression  of  the  rebellion.  If  that  was  never  suppressed, 
then  the  institution  of  slavery,  and  property  in  slaves, 
would  remain  as  though  the  proclamation  had  never  been 
made. 

This  proclamation  may  have  had,  to  a  greater  or  less 
extent,  an  effect  upon  the  value  of  this  kind  of  property, 
but  we  know,  historically,  it  continued  nevertheless  to  be 
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freely  bought  and  sold  hy  the  people  of  the  rebel  States,  and 
was  treated  as  property  by  the  rebel  government ;  a  gov- 
ernment that  had  military  possession  of  the  country,  and 
a  government  the  people  were  compelled  to  obey,  whether 
they  would  or  not.  This  kind  of  property  was  also  admin- 
istered by  executors  and  administrators  of  deceased  par- 
ties, and  sold  and  distributed  as  other  property  belonging 
to  estates  was  sold  and  distributed ;  and  was  also  held  to 
be  property  by  the  rebel  courts,  and  was  levied  upon  and 
sold,  under  their  judicial  process*,  in  the  same  manner  as 
other  property.  For  these  reasons,  we  see  no  better,  no 
more  rational  way  of  considering  and  disposing  of  contro- 
versies growing  out  of  contracts  in  relation  to  this  sort  of 
property,  than  to  treat  them  as  the  parties  themselves 
treated  them  when  they  were  made,  and  to  hold  them, 
where  good  faith  was  observed,  as  valid  contracts. 

These  views,  I  think,  derive  much  support  from  the  case 
of  Morgan,  Adm'r,  v.  Nelson,  Adm'r,  supra. 

In  that  case,  Morgan,  as  administrator,  before  the  date  of 
the  emancipation  proclamation,  had  received  slaves  belong- 
ing to  his  intestate's  estate,  and  after  the  said  procLarrudicm 
was  issued,  either  used  the  said  slaves  himseK  or  hired  them 
out,  and  had  received  their  wages.  One  of  the  questions 
in  the  case  was,  whether  he  was  to  be  charged  for  the  use 
or  hire  of  the  said  slaves,  after  the  date  of  said  proclama- 
tion. We  held  he  was  to  be  so  charged.  Judge  Peters, 
delivering  the  opinion  of  the  court,  (I  quote  from  his  head- 
notes,)  says,  speaking  of  emancipation,  "  It  was  effected  by 
the  nation,  and  not  by  the  States ;  the  only  national  act 
that  decreed  it  was  the  proclamation  of  the  president,  of 
the  1st  January,  1863  ;  the  struggle  afterwards  was  merely 
an  effort  to  prevent  the  proclamation  from  being  carried 
into  effect.  The  total  failure  of  this  struggle,  refers  eman- 
cipation  back  to  that  date.  But,  notwithstanding,  the  event 
of  emancipation  is  fixed  by  the  act  of  the  nation,  at  the 
first  day  of  January,  1863 ;  yet,  if  an  administrator  used 
the  slaves  of  his  intestate  for  his  own  profit,  after  that  date, 
be  should  be  charged  with  such  profits  up  to  the  date  of  the 
discharge  of  the  slaves  from  his  control  by  the  result  of  the 
tvar.'^ 
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This  is  unquestionably  right.  It  is  common  doctrine, 
that  a  trustee  is  not  permitted  to  profit  by  his  use  of  the 
trust  property,  but  is  bound  to  account  for  any  profits  he 
may  make,  by  such  use,  to  the  beneficiaries. 

But  in  that  case,  if  the  proclamation,  by  its  own  vigor, 
so  utterly  and  absolutely  abolished  slavery  from  its  date, 
that  no  interest  or  property  remained  in  them  whatever 
from  that  date,  then  it  follows,  that  from  that  date  the  slaves 
not  only  ceased  to  be  trust^property,  but  also  ceased  to  be  prop- 
erty at  all;  consequently,  it  would  seem,  upon  every  prin- 
ciple of  equity,  that  the  profits  derived  from  the  use  of  the 
slaves  did  not  belong  to  the  estate,  but  should  have  gone 
to  those  who  earned  them.  The  plain  inference  from  all 
this  is,  that,  notwithstanding  the  proclamation,  there  con- 
tinued an  uncertain,  contingent  interest  and  property  in 
slaves  until  the  proclamation  became  effectual,  by  the  sup- 
pression of  the  rebellion  ;  and,  therefore,  the  administrator 
was  rightly  required  to  account  for  the  use  of  the  slaves, 
from  the  date  of  the  proclamation  until  they  were  dis- 
charged from  his  control,  by  the  successful  results  of  the 
war. 

We  remain  satisfied  with  the  decision  in  that  case,  and 
are  persuaded,  rightly  understood,  it  was  decided  upon 
correct  principles. 

The  principles  settled  by  the  supreme  court  of  the  United 
States,  in  the  recent  case  of  Thorington  v.  Smith,  et  al.,  that 
went  to  that  court,  on  error  from  the  district  court  of  the 
United  States  for  the  middle  district  of  Alabama,  it  seems 
to  me,  inferentially,  sustain  the  opinion  in  this  case.  It  is 
there  held,  that  a  contract  made  during  the  rebellion,  be- 
tween parties  residing  witJiin  the  so-called  Confederate  States, 
which,  by  the  understanding  of  the  parties,  was  to  be  sat- 
isfied in  Confederate  notes,  could  be  enforced  in  the  courts 
of  the  United  States — that  Confederate  notes,  although 
issued  by  an  illegal  hostile  government,  yet,  such  notes 
having,  while  the  war  lasted,  been  used  as  money  in  nearly 
all  the  business  transactions  of  many  millions  of  people, 
and  having  had  a  certain  contingent  value,  therefore,  they 
should  be  regarded  as  a  currency,  imposed  on  the  commu- 
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iiity  by  irresistible  force,  and  should  be  treated  in  courts 
of  law  in  the  same  light,  as  if  they  had  been  issued  by  a 
foreign  government,  temporarily  occupying  a  part  of  the 
tenitory  of  the  United  States ;  that  contracts  stipulat- 
ing for  payment  in  Confederate  notes  could  not  be 
regarded  as  made  in  aid  of  the  rebellion,  but  are  trans- 
actions, made  in  the  ordinary  cases  of  civil  society, 
and  though  they  may  have,  incidentally  and  remotely, 
promoted  the  ends  of  the  unlawful  government,  are 
without  blame,  except  when  proved  to  have  been  en- 
tered into  with  the  actual  intent  to  further  the  rebellion. 

These  views,  it  seems  to  me,  are  persuasive  of  the  cor- 
rectness of  the  opinion  in  holding  that  slaves,  notwithstand- 
ing the  proclamation,  nevertheless,  until  the  rebellion  was 
suppressed,  and  the  said  proclamation  became  effectual  to 
control  the  people  of  the  rebel  States,  continued  during 
the  period  between  the  date  of  the  proclamation,  and  the 
end  of  the  war,  to  have  an  uncertain  and  contingent  value  in 
sxid  rebel  States,  and  that  contracts  made  between  citizens  of 
said  States,  in  reference  to  that  species  of  property,  are 
sustained  by  a  lawful  and  sufficient  consideration. 

A  majority  of  the  court,  therefore,  hold  that  the  note 
upon  which  the  action  is  founded,  when  made,  was  a  valid 
contract,  and  sustained  by  a  legal  consideration,  and  that 
the  plaintiff  in  the  court  below  was  entitled  to  recover  upon 
it,  unless  this  right  to  recover  was  defeated  by  the  third 
section  of  the  ordinance  of  the  convention  of  1867,  above 
referred  to. 

3.  We  now  proceed  to  consider  the  question  raised  in 
this  case,  upon  said  ordinance.  The  third  section  thereof, 
is  in  the  words  and  figures  following,  to-wit :  "  And  be  it 
further  ordained,  and  it  is  hereby  declared,  that  there  is  a 
failure  of  consideration,  and  it  shall  be  so  held  by  the 
courts  of  the  State,  upon  all  deeds  or  bills  of  sale  given 
for  slaves,  with  covenants  of  warranty  for  title  or  sound- 
ness, or  both,  and  upon  all  bills,  bonds,  notes,  or  other 
evidences  of  debt,  given  for  or  in  consideration  of  slaves, 
which  are  now  outstanding  and  unpaid,  and  no  action  shall 
be  maintaiyied  thereony  and  that  all  judgments  and  decrees 
rendered  in  any  of  the  courts  of  this  State,  since  the  11th 
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day  of  January,  1861,  upon  any  deed  or  bill  of  sale,  or 
upon  any  bond,  bill,  note  or  other  evidence  of  debt,  based 
upon  the  sale  or  purchase  of  slaves,  are  hereby  declared 
set  aside,  and  the  plea  of  failure  of  consideration  shall  be 
held  a  good  defense  in  all  said  suits ;  Provided,  That  set- 
tlements and  compromises  of  such  transactions,  made  by 
the  parties  thereto,  shall  be  respected." 

It  is  certain,  if  this  section  can  be  upheld,  then  the  note 
upon  which  the  action  is  brought,  and  all  like  contracts 
therein  named,  contracts  "  based  upon  the  sale  and  pur- 
chase of  slaves,"  are  worthless.  We  have  already  declared 
the  first  section  of  this  ordinance  unconstitutional,  because 
it  impaired  the  obligation  of  contracts. — Boach,  Adrnr,  v. 
Gunter,  at  the  last  June  term. 

We  think  this  third  section  must  share  the  same  fate. 
The  constitution  of  the  United  States  declares  that,  "  no 
State  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts " — Part  1,  section  10,  article  1.  This  ordinance  can 
claim  no  exemption  from  the  force  and  effect  of  this  con- 
stitutional provision,  because  it  is  the  act  of  a  convention 
of  the  people  of  the  State,  and  not  a  law  passed  in  the 
ordinary  course  of  legislation  by  the  general  assembly 
thereof ;  for  the  reason  it  is  the  State  itself,  in  its  corporate 
character,  that  is  prohibited  from  passing  such  a  law  If 
this  third  section  formed  a  part  of  the  constitution,  it  would 
not  save  it  from  the  operation  of  this  constitutional  pro- 
hibition. Part  2,  article  6,  of  the  constitution  of  the  United 
States  declares  that,  "  this  constitution  and  the  laws  of  the 
United  States,  which  shall  be  made  in  pursuance  thereof, 
&c.,  shall  be  the  supreme  law  of  the  land,  and  the  judges 
in  every  State  shall  be  bound  thereby ;  any  thing  in  the 
constitution  or  laws  of  any  State,  to  the  contrary  notwith- 
standing." We  have  no  hesitation  in  declaring  that  this 
third  section  of  said  ordinance  impairs  the  obligation  of 
contracts,  and  is,  therefore,  unconstitutional  and  void. 

It  does  more  in  legal  effect,  it  utterly  abrogates,  nullifies 
and  makes  void  all  the  kind  of  contracts  named  in  it. 

It  is  terribly  sweeping  in  its  character,  and  embraces 
contracts  and  notes  for  the  sale  of  slaves,  even  before  the 
date  of  the  ordinance  of  secession,  as  well  as  those  made 


JANUARY  TERM,  1870.  63 

McElvain  v.  Mudd,  Adm'r. 

after  the  date  of  the  proclamation  of  the  president.  We, 
therefore,  hold  that  said  third  section  is  void,  both  as  to 
contracts  made  before  the  date  of  said  proclamation,  and 
those  made  in  good  faith,  between  the  date  thereof,  and 
the  suppression  of  the  rebellion.  We  refer  to  the  follow- 
ing, as  a  few  of  the  many  cases  on  this  subject,  to  be  found 
in  the  reports  of  the  States,  and  of  the  courts  of  the  United 
States. —  Green  v.  Biddle,  8  Wheaton,  1 ;  Gilpeke  v.  Duhyne, 
1.  Wallace,  175  ;  Haveraeyer  v.  Iowa  County,  3  Wallace,  294  ; 
Thompson  v.  Lee  County,  3  Wallace,  327 ;  Johnson  v.  Bond, 
Hempstead's  Rep.  56^  ;  Webster  v.  Cooper,  14  Howard,  488 ; 
Bronson  v.  Kenzie,  1  Howard,  316 ;  Lewis  v.  Broadwell,  3 
McLean's  Rep.  568 ;  Arrowsmith  v.  Burlengim,  4  McLean 
490  ;  McCrachen  v.  Haywood,  2  Howard,  600  ;  Howard  v. 
Bugbee,  24  Howard,  461 ;  Curren  v.  Arkansas,  15  Howard, 
304 ;  Tennessee  &  Coosa  B.  B.  Co.  v.  Moore,  36  Ala.  373. 

No  question  is  made  in  this  case  as  to  the  sum  the  plain- 
tiff was  entitled  to  recover.  There  is  no  evidence  in  the 
bill  of  exceptions  that  shows,  by  the  understanding  of  the 
parties,  the  note  was  to  be  paid  in  Confederate  money,  or 
that  the  slaves  bought  were  not,  at  the  date  of  the  note,  in 
the  contemplation  of  the  parties,  worth  the  sum  agreed  to 
be  paid  in  the  legal  currency  of  the  United  States. 

The  judgment  of  the  court  below,  is,  therefore,  affirmed, 
with  five  per  cent,  damages — see  Ordinance,  No.  35,  of  1867; 
Pamphlet  Acts,  1868,  p.  182— and  the  costs  of  this  court 
and  of  the  court  below. 

B.  F.  SAFFOLD,  J. — I  concur  in  the  opinion  of  the 
chief  justice.  His  conclusion  follows  inevitably  his  argu- 
ment. Slavery  in  Alabama  ceased,  in  fact,  in  the  spring  of 
1865,  through  the  military  force  of  the  United  States  gov- 
ernment. War  is  yet  a  legislative  power,  and  wages  of 
battle  is  still  a  mode  of  trial.  If  it  should  ever  become 
important  to  determine  the  precise  time  when  the  abolition 
of  slavery  was  effected  by  law  in  this  State,  I  am  satisfied 
it  will  be  referred  to  the  date  of  the  adoption  of  the  13th 
amendment  to  the  federal  constitution. 

PETERS,  J.  (dissenting.)—!.  I  do  not  feel  able  to  agree 
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with  the  majority  of  the  court  in   the  judgment  just  an- 
nounced, nor  in  the  reasoning  upon  which  it  is  based. 

2.  In  the  view  I  take  of  this  case,  the  material  facts  are 
these  :  William  S.  Mudd,  as  the  administrator  of  the  estate 
of  James  A.  Mudd,  deceased,  instituted  suit  in  the  circuit 
court  of  Jefferson  county,  in  this  State,  against  Wallace  S. 
McElvain  and  others,  on  the  25th  day  of  February,  1867. 
This  suit  was  founded  upon  a  promissory  note  for  the  pay- 
ment to  said  William  S.  Mudd,  as  administrator  aforesaid, 
of  the  sum  of  five  thousand,  three  hundred  dollars,  three 
years  after  the  date  of  said  note,  which  bore  date  the  first 
day  of  February,  1864,  with  interest  thereon  from  the  date, 
at  eight  per  cent,  per  annum.  This  note  was  made  in  this 
State,  and  it  was  given  for  the  purchase-money  of  three 
persons  sold  as  negro  slaves  in  this  State,  in  said  year  1864. 
The  cause  was  removed,  by  agreement  of  the  parties,  from 
the  county  of  Jefferson  to  the  county  of  Shelby,  in  this 
State,  and  there  tried  in  March,  1868.  The  judgment  was 
for  $7,054,  besides  costs  of  suit. 

3.  On  the  trial,  the  defense  relied  on  was  the  invalidity 
of  the  note,  as  a  contract  for  the  sale  of  slaves  made  since 
the  first  day  of  January,  1863.  This  defense  renders  it 
necessary  to  consider  the  effect  of  Ordinance  No.  38  of  the 
convention  of  1867,  and  the  effect  of  the  emancipation  of 
the  slaves  in  this  State  upon  such  a  contract.  The  ordi- 
nance referred  to  is  entitled  "  An  ordinance  concerning  the 
value  of  contracts,  where  the  consideration  was  Confeder- 
ate bonds  or  currency,  and  for  the  purchase  of  slaves," 
passed  December  6th,  1867. — Pamph.  Acts,  1868,  pp.  185, 
186.  In  treating  of  this  ordinance,  I  will  refer,  incidentally, 
also  to  the  validity  of  contracts  for  "  Confederate  money," 
though  that  question  is  not  involved  in  this  case,  as  it  is 
now  presented  to  this  court. 

4.  After  the  passage  of  the  or-linance  of  secession,  on 
the  11th  day  of  January,  1861,  the  new  political  organiza- 
tion which  was  formed  in  the  State  of  Alabama,  was  un- 
lawful and  revolutionary  towards  the  government  of  the 
United  States.  It  had  no  constitutional  connection  with 
this  latter  government.  It  did  not  form  the  government  of 
a  State  of  the  Union,  though  it  was  within  the  boundaries 


JANUAEY  TERM,  1870.  65 

McElvain  v.  Mudd,  Adm'r. 

of  the  United  States  and  upon  the  territory  of  the  State 
of  Alabama.  Such  a  political  organization  has  no  rights 
tinder  the  constitution  of  the  United  States. — Tiffany  on 
Gov.  pp.  314,  315,  316,  317  ;  Cherokee  Nation  v.  Georgia, 
5  Pet.  1 ;  Hepburn  et  al.  v.  EUzy,  2  Cr.  452 ;  Ovnngs  v. 
Speed,  5  Wheaton  420 ;  Herman  v.  Phelan,  14  Howard,  79. 
This  government  then  being  illegal,  every  department  of  it 
was  also  illegal.  The  whole  being  bad,  the  parts  were  bad 
also.  Quad  majori  non  valet,  nee  valet  in  minori. — Coke, 
(Litt.)  262.  It  therefore  follows,  that  its  legislative  acts, 
its  judicial  proceedings,  and  its  executive  proceedings,  were 
all  invalid,  unless  confirmed  by  the  rightful  authority — 
5  How.  343 ;  7  How.  1 ;  7  WaU,  700. 

5.  If  the  reverse  of  this  were  true,  then  secession  and 
the  proceedings  under  it  were  rightful  and  legal.  But  this 
has  been  denied  by  every  branch  of  the  Federal  govern- 
ment, and  by  this  State,  since  its  restoration,  in  every  de- 
partment of  its  government. — Ordinance  No.  13  ;  Revised 
Code,  p.  55  ;  Ordinance  No.  16 ;  Pamp.  Acts,  1868,  p.  167 ; 
Proclamation  of  Gov.  Patton,  Feb.  13,  1866 ;  Hall  v.  Hall, 
at  June  term,  1869 ;  Ghisholm  v.  Coleman,  at  January  term, 
1869. 

6.  This  unlawful  and  revolutionary  government  was  over- 
turned in  the  year  1865,  at  least  as  early  as  May  of  that 
year.  During  the  interregnum,  from  the  11th  day  of  Jan- 
uary, 1861,  until  the  insurgent  organization  was  destroyed, 
there  was  no  legal  government  in  this  State ;  and  whilst 
this  period  lasted,  the  customary  seats  of  administration 
being  in  possession  of  the  rebel  authorities,  no  steps  could 
be  taken  by  the  rightful  government,  to  prevent  an  illegal 
use  of  the  legislative,  judicial  and  executive  functions  of 
the  government  administered  in  this  estate,  until  this  illegal 
government  should  be  suppressed.  This  was,  then,  a  pe- 
riod of  time,  during  which  the  powers  of  the  State,  as  a 
member  of  the  Union,  were  suspended,  though  they  were 
not  destroyed.  Thus,  the  legislative  power  of  the  rightful 
government  was  deprived  of  an  opportunity  to  discharge  its 
legitimate  functions.  Under  such  circumstances,  many 
things  might  have  been  done,  under  pretense  of  authority, 
which  might  not  have  been  permitted  under  the  rightful 
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government ;  or  which  the  rightful  government  might  have 
refused  to  allow,  had  the  power  to  act  remained  within  its 
control.  And,  undoubtedly,  what  the  rightful  government 
could  have  forbidden,  it  may  now,  on  its  restoration,  refuse 
to  sanction.  There  is  no  doubt,  that  the  rightful  govern- 
ment could  have  emancipated  the  slaves,  and  could  have 
refused  to  permit  the  making  of  contracts  for  the  sale  of 
slaves  within  its  own  borders  — Jones  v.  Slaughter,  15  Pet. 
449  ;  Roman  v.  Reynolds,  5  How.  134 ;  Cobb  on  Slavery, 
(Historical  Sketch,)  p.  clxxi,  (171,)  etseq. ;  McCutchen  v.  Mar- 
shall, 8  Pet.  220 ;  Butler  v.  Hopper,  1  W.  C.  C.  499  ;  2  Kent, 
252,  and  notes.  And  upon  a  like  principle,  the  rightful 
government  might  have  refused  to  permit  contracts  for  the 
circulation  of  the  bonds  and  treasury- notes  of  the  so-called 
Confederate  States ;  or  it  might  have  refused  to  allow  a 
hostile  government  to  set  up  its  courts  within  its  borders ; 
or  to  give  validity  to  the  judgments  and  sentences  of  such 
courts.  These  are  powers  that  belong  to  all  the  States. 
They  are  rights  which  are  inherent  in  that  sovereignty, 
which  is  an  essential  element  of  State  authority. —  Craig  v. 
Missouri,  4  Pet.  410.  462,  463,  464 ;  3  Dal.  6. 

7.  Then,  most  clearly  what  the  State  may  have  refused, 
it  may  deny  to  an  usurper,  who  has  illegally  displaced  its 
authority.  The  rightful  State  is  not  to  be  deprived  of  the 
power  to  regulate  its  own  policy  and  its  own  domestic  af- 
fairs, by  an  illegal  authority.  If  it  can  not  act  by  way  of 
prevention,  in  the  first  instance,  it  may  act  by  way  of  cure, 
in  the  end.  The  rightful  authority  is  not  to  be  paralized 
and  defeated  by  the  assumed  authority  of  a  mere  attempt 
at  revolution.  At  least,  the  courts  in  this  country,  can  not, 
without  the  aid  of  legislation,  set  up  and  validify  the  pro- 
ceedings of  a  revolutionary  government. — 5  Howard,  343  ; 
7  How.  1. 

8.  It  is  to  be  presumed,  that  the  rightful  authority  of  the 
State  would  have  acted  within  its  rightful  sphere.  With 
it,  the  policy  of  the  nation, /or  its  preservation,  would  have 
been  the  policy  of  the  State.  This  was  the  case  of  all  the 
loyal  States,  and  of  West  Virginia  and  Missouri,  which 
were  slaveholdiug  States,  that  remained  loyal  to  the  Nation. 
This  is  what  all  the  States  have  done  that  have  returned 
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in  good  faith  to  their  obedience  to  the  national  constitu- 
tion. Then  contracts  for  the  circulation  of  Confederate 
bonds  and  treasury-notes  would  not  have  been  permitted 
or  sanctioned  by  the  rightful  government ;  because  they 
were  opposed  to  the  public  policy  of  the  nation,  and  were 
void. — Kennett  v.  Chambers,  4  How.  38 ;  Benj.  on  Sales,  384. 
And  slavery  would  have  been  abandoned  when  the  policy 
of  the  national  government  required  it,  for  its  own  peace  and 
safety.  For  in  a  national  sense  as  well  as  in  an  individual 
sense,  salus  populi  suprema  lex.  Therefore,  the  power  of 
the  rightful  State  to  judge  of  this,  and  to  act  as  it  may 
think  best,  is  not  to  be  controlled  by  the  interposition  of 
an  illegal,  insurgent  power.  Else  the  loyal  sovereign  will 
of  the  State  may  be  illegally  defeated. — 1  Story  on  Const. 
§  208 ;  Chishdm's  ExW  v.  Georgia,  2  Dal.  419,  471. 

9.  What  then  the  State  could  have  forbidden,  but  was 
prevented  from  doing,  in  consequence  of  the  illegal  sus- 
pension of  its  authority  by  the  insurrection,  it  may  prevent 
from  being  consummated,  as  soon  as  its  authority  is  re- 
stored. Otherwise,  the  irregular  and  insurgent  government 
must  become  paramount  to  that  which  is  legal  and  regular, 
and  the  legal  sovereign  authority  may  be  set  at  naught. 
This  would  be  absurd,  and  invite  to  revolution.  No  gov- 
ernment can  control  its  own  affairs  under  such  a  system, 
if  the  rightful  authority  is  thus  subject  to  be  displaced  and 
defeated  by  insurrection  or  rebellion.  In  order  to  prevent 
this  defeat  of  the  rightful  legislative  will,  the  rightful  gov- 
ernment must  retain  within  itself  the  power,  upon  its  res- 
toration, to  deny  validity  to  all  the  acts  of  the  rebel  or- 
ganization, by  whatever  name  it  may  be  called.  And  this 
power  must  not  only  extend  over  the  period  covered  by 
the  supremacy  of  the  rebellion,  but  it  must  also  apply  to 
the  whole  period  from  the  suspension  of  the  functions  of 
the  rightful  government  until  its  permanent  restoration 
After  the  full  and  perfect  restoration  of  the  government, 
and  not  till  then,  is  the  State  subjected  to  the  control  of 
the  rightful  authority,  which  represents  the  loyal  sovereign 
will,  and  which  is  the  supreme  and  governing  power  of  the 
State,  under  the  limitations  of  the  constitution  of  the  Union. 
Reconstruction  Acts  of  Congress ;  Preamble  of  the  Act  of 
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March  2,  1867  ;  Act  of  July  19,  1867,  §  1;  President  John- 
son's Proclamation,  June  21, 1865,  clause  numbered  "first ;" 
Gov.  Parson's  Proclamation,  July  20,  1865,  clause  num- 
bered "4;"  Eevised  Code,  pp.  73,  76. 

10.  Tried  by  these  principles,  it  seems  to  me  beyond  all 
question,  that  the  ordinances  numbered  38  and  39  of  the 
convention  of  1867,  so  far  as  they  relate  to  the  judgments 
therein  mentioned,  are  free  from  constitutional  objection, 
and  they  are  to  this  extent  binding  on  the  courts  until  re- 
pealed. The  judgments  of  the  rebel  courts  condemned  by 
the  ordinances  above  referred  to  are  void,  because  they  are 
the  acts  of  a  void  judicial  authority. — Lofft.  453.  This  is 
what  the  convention  declared,  and  this  it  had  the  authority 
to  do.  If  not,  then  these  acts  of  an  illegal  and  void  power 
would  be  beyond  the  rightful  legislative  control.  They 
would  defy  the  control  of  the  rightful  sovereign  will  for 
their  correction,  should  it  be  discovered  that  they  were 
wrong.  Such  an  example  of  the  ratification  and  approval 
of  the  authority  of  a  mere  insurrection  is  not  to  be  found 
anywhere  supported  by  any  declaration  of  the  congress,  or 
the  judgments  of  the  highest  courts  of  the  nation. 

11.  The  legislative  authority  of  the  State  is  the  sole  and 
supreme  law-making  power,  for  the  control  of  its  domestic 
affairs  ;  and  where  this  authority  is  not  limited  by  consti- 
tutional restrictions,  it  is  practically  absolute.  The  whole 
law-making  power  is  vested  in  the  legislature,  and  whatever 
laws  are  needful  to  be  enacted  must  come  from  this  au- 
thority.— Cooley  on  Const.  Limit,  pp.  167,  168,  169,  and 
notes ;  Const.  Ala.  art.  4,  §  1.  The  constitution  was  not 
made  to  protect  the  judgments  of  rebel  courts,  or  the  judg- 
ments of  illegal  governments.  And  where  they  are  not  so 
protected,  they  are  at  the  mercy  of  the  legislative  power  of 
the  rightful  authority. 

12.  But  besides  this,  the  second  section  of  ordinance 
No.  38  is  in  these  words  :  "  Be  it  furtlier  enacted,  That  all 
bills,  bonds,  notes,  or  evidences  of  debt,  outstanding  and 
unpaid,  given  for  or  in  consideration  of  bonds  or  treasury- 
notes  of  the  so-called  Confederate  States,  or  notes  or  bonds 
of  this  State  (to  be)  paid  and  redeemable  in  bonds  or  notes 
of  the  Confederate  States,  are  hereby  declared  null  and 
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void,  and  no  action  shall  be  maintained  thereon  in  the 
courts  of  this  State." — Pamph.  Acts,  1868,  p.  186.  It  is 
known  to  the  court,  as  a  part  of  the  history  of  the  late  war, 
that  these  treasury-notes  and  bonds  of  the  said  Confeder- 
ate States  were  issued  and  circulated  in  aid  and  support  of 
the  rebellion,  and  that  they  furnished  the  means  by  which 
the  insurgent  soldiery  were  chiefly,  if  not  wholly  paid,  and 
supplied  them  with  the  means  of  subsistence.  It  is  also 
known,  that,  varying  in  amount,  denomination,  date,  num- 
ber and  signature,  the  said  treasury-notes  were  in  the  fol- 
lowing words :  "  Two  years  after  the  ratification  of  a  treaty 
of  peace  between  the  Confederate  States  and  the  United 
States  of  America,  the  Confederate  States  of  America  will 
pay  twenty  dollars  to  the  holder,  on  demand.  A.  No.  36,- 
349.  Eichmond,  February  17,  1864.  S.  Selot,/or  the  reg- 
ister. S.  M.  Cants, /or  the  treasurer."  It  is  doubtful  whether 
these  notes  will  ever  become  due,  and  consequently  they 
are  utterly  worthless. 

13.  It  is  also  known,  that  these  notes  and  bonds  came 
into  being  as  instruments  of  the  rebellion  ;  and  were  issued 
mainly  for  the  purpose  of  paying  the  expenses  of  the  in- 
surgent government,  and  not  for  the  purposes  of  legitimate 
commerce.  Such  a  purpose  was  in  contravention  of  the 
policy  of  the  government  of  the  United  States.  Their 
issuance  and  circulation  was  therefore  illegal.  All  con- 
tracts to  aid  an  illegal  purpose  are  tainted  with  its  illegal- 
ity— 1  Par.  Contr.  p.  456.  They  were  therefore  void.  This 
the  State,  by  law,  could  declare,  without  any  violation  of 
the  constitution  of  the  United  States. — Davidscm  v.  Lanier, 
4  Wall,  447  ;  Broivn  v.  Tarkintm,  3  Wall,  377 ;  Nardlingtm 
V.  Vaiden,  2  Amer.  Law  Eev.  188  ;  Bank  cf  Tenn.  v.  Union 
Bank,  2  Amer.  L.  E.  346  ;  Ex  parte  Miller,  16  Amer.  L.  E. 
371 ;  Tufts  V.  Tufts,  3  Woodb.  &  Minot,  457. 

14.  The  ordinance  in  reference  to  the  sale  of  slaves,  is 
one  of  more  difficulty  than  that  in  relation  to  judgments  ; 
because  it  involves  the  consideration  of  the  constitutional 
provision  for  the  protection  of  contracts. 

15.  It  cannot  now  be  denied  that  slavery  is  abolished  in 
this  State,  and  that  the  slaves  are  all  made  free.    Nor  will 
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it  be  denied  that  emancipation  has  been  effected  by  the  act 
of  the  nation.  This  is  the  repeated  admission  of  this 
court ;  and  under  its  present  organization,  it  is  not  to  be 
presumed  that  the  correctness  of  this  admission  will  be 
questioned.  There  may  be  some  difference  of  opinion  in 
regard  to  the  manner  in  which  emancipation  has  been 
brought  about,  and  the  precise  date  at  which  it  took  effect, 
but  none  that  it  has  been  accomplished. — Miller  v.  The 
State,  40  Ala.  54 ;  Nelson,  Adm'r,  v.  Morgan,  Adm'r,  June 
term,  1869. 

16.  The  first  great  national  act  that  assailed  the  institu- 
tion of  slavery,  as  a  whole,  in  this  State,  was  the  proclama- 
tion of  President  Lincoln,  issued  on  the  first  day  of  Janu- 
ary, 1863.  This  proclaimed  the  absolute  and  unconditional 
emancipation  of  the  slaves  in  certain  portions  of  the  Uni- 
ted States,  of  which  the  State  of  Alabama  was  a  part.  The 
government  was  then  in  the  midst  of  a  fierce  struggle  for 
its  preservation,  and  this  great  measure  was  deemed  neces- 
sary for  its  success  in  that  struggle.  After  that  date,  it 
became  the  policy  of  the  nation  to  enforce  this  proclama- 
tion ;  and  it  was  persisted  in  until  it  was  finally  successful. 
It  may  be  said,  that  such  a  measure  was  founded  in  revolu- 
tion and  force ;  but  this  does  not  destroy  its  rightfulness 
nor  its  effect.  The  nation  achieved,  in  the  end,  what  it  had 
proclaimed.  In  such  cases,  it  is  a  rule  almost  without  ex- 
ception, that  the  effect  of  such  measures  must  be  referred 
to  the  beginning,  or  to  the  first  proclamation  of  the  purpose 
intended  to  be  accomplished.  The  American  colonies  pro- 
claimed themselves  free  and  independent  States,  on  the  4th 
day  of  July,  1776.  They  did  not,  however,  achieve  their 
independence  until  the  end  of  a  long  and  bloody  war,  which 
lasted  for  above  seven  years,  until  September  3d,  1783  — 
Dec.  of  Ind.,  Revised  Code,  pp.  1,  3  ;  Wilson's  Amer.  Hist. 
358,  408.  Yet,  in  law,  the  effect  of  the  proclamation  of  in- 
dependence is  referred  to  the  fourth  day  of  July,  1776. — 
Mcllvaine  v.  Coxe,  4  Cranch,  209.  The  same  is  the  case 
with  the  construction  of  treaties.  Though  they  are  not 
completed  until  ratified  by  the  consent  of  the  Senate,  and 
would  be  invalid  without  that  ratification,  (Const,  of  U.  S. 
art.  2,  §  2,  cl.  2,)  yet  in  their  operation  they  are  held,  in 
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law,  to  take  effect  from  their  date. —  United  States  v.  Begnes, 

9  How.  127  ;  Davis  v.  Parish  of  Concordia,  9  Howard,  280 ; 
Mmitault  V.  U.  States,  12  How.  47  ;  U.  States  v.  Daulerive, 

10  How.  609. 

17.  Referring  to  emancipation,  Chief-Justice  Chase,  de- 
livering the  opinion  of  the  court,  in  the  case  of  Texas  v. 
White,  says  :  "  Slaves  in  the  insurgent  States,  with  certain 

local  exceptions,  had  been  declared  free  by  the  proclama- 
tion of  emancipation ;  and  whatever  questions  might  be 
made  as  to  the  effect  of  that  act,  under  the  constitution,  it 
was  clear  from  the  beginning  that  its  practical  operation, 
in  connection  with  legislative  acts  of  like  tendency,  must 
be  complete  enfranchisement.  Wherever  the  national 
forces  obtained  control,  the  slaves  became  freemen.  Sup- 
port to  the  acts  of  congress  and  the  proclamation  concern- 
ing slaves,  was  made  a  condition  of  amnesty  by  President 
Lincoln,  in  December,  1863,  and  by  President  Johnson,  in 
May,  1865.— 13  Stat,  at  large,  737,  758.  And  emancipation 
was  confirmed,  rather  than  ordained,  in  the  insurgent  States 
by  the  amendment  of  the  constitution  prohibiting  slavery 
throughout  the  Union,  which  was  proposed  by  congress  in 
February,  1865,  and  ratified  before  the  close  of  the  follow- 
ing autumn,  by  the  requisite  three-fourths  of  the  States." 
13  Stat,  at  large,  774,  775 ;  7  Wall.  728. 

18.  But  besides  this  confirmation  of  the  proclamation  of 
emancipation  above  referred  to,  it  is  a  well  known  histori- 
cal fact,  that  before  the  issuance  of  that  instrument  many 
of  the  slaves  of  this  State  had  become  entitled  to  freedom 
under  the  operation  of  the  fourth  section  of  the  act  of  con- 
gress of  August  1st,  1861. 

19.  The  proclamation  was  but  the  culmination  of  the 
policy  of  the  several  acts  of  congress  which  had  preceded 
it,  and  which  had  the  same  tendency  and  purpose.  By 
the  act  of  August  1,  1861,  all  slaves  who  were  used  in  any 
military  or  naval  service  against  the  government  of  th« 
United  States  were  made  free. — 12  Stat,  at  large,  319.  So 
were  the  slaves  of  all  persons  engaged  in  the  rebellion. 
And  fugitives  from  labor  were  not  to  be  returned. — Act  of 
congress,  July  17,  1862,  §§  9,  10;  12  Statutes  at  large,  591. 
President  Lincoln's  amnesty  proclamation  of  December  8, 
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1863,  required  the  parties  seeking  to  avail  themselves  of 
its  benefits  to  swear,  "to  abide  by  and  faithfully  support" 
"  all  the  acts  of  congress  passed  during  the  existing  rebel- 
lion with  reference  to  slaves,  so  long  and  so  far  as  not  re- 
pealed, or  held  void  by  congress  or  by  decision  of  the  su- 
preme court ;"  and  "all  proclamations  of  the  president  made 
during  the  existing  rebellion  having  reference  to  slaves,  so 
long  and  so  far  as  not  modified  or  declared  void  by  decis- 
ion of  the  supreme  court." — App.  to  Acts  of  Congress  of 
1863-4,  pp.  6,  7,  8.  The  amnesty  proclamation  of  Presi- 
dent Johnson,  which  bears  date  May  29th,  1865,  was  to  a 
similar  effect,  and  contains  a  like  condition.  The  latter 
proclamation  required  all  persons  seeking  amnesty  and 
pardon  under  it,  to  swear  as  before,  to  "  abide  by  and  faith- 
fully support  all  laivs  and  proclamations  which  have  been 
made  during  the  existing  rebellion,  with  reference  to  the 
emancipation  of  slaves."  How  could  this  be  done,  unless 
the  proclamation  was  accepted  as  of  its  date,  and  the  acts 
of  congress  above  cited  in  the  like  manner  ?  Most  cer- 
tainly, the  oath  of  amnesty  required  this. 

20.  It  is  known  to  the  court  as  an  historical  fact,  that  a 
very  large  majority  of  the  white  voters  of  the  State  have 
taken  the  benefit  of  the  amnesty  thus  offered,  and  have 
complied  with  its  terms.  This  was  the  most  solemn  con- 
firmation and  ratification  of  the  proclamation  of  the  first 
day  of  January,  1863  ;  and  this  could  only  be  done  in  the 
language  of  the  proclamation  itself.  Thus,  the  emancipa- 
tion of  the  slaves  in  this  State  was  fixed  as  of  the  date  of 
that  important  State  paper,  and  we  are  in  a  certain  meas- 
ure estopped  to  deny  it.  This  document  declares,  that  "  all 
persons  held  as  slaves,"  in  the  State  of  Alabama,  "  are  and 
henceforth  shall  be  free." — Public  Laws  of  the  U.  States, 
1862-3,  App.  p.  B.  This  important  system  of  measures 
from  the  year  1861  to  the  year  1865,  shows  that  it  was  the 
purpose  and  policy  of  the  government  of  the  United  States 
to  abolish  slavery  in  the  insurgent  States,  and  that  this 
purpose  was  fixed  to  take  effect  on  the  first  day  of  January, 
1863,  and  that  it  was  so  accepted  and  confirmed,  as  of  that 
date,  by  all  persons  who  took  the  benefit  of  the  amnesty 
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above  referred  to,  which  constituted  a  large  majority  of  the 
white  male  people  of  the  State. 

20.  Then,  all  sales  of  slaves  which  occurred  after  that 
date  were  illegal,  and  this  the  ordinance  properly  declares. 
The  sales  were,  moreover,  against  the  public  policy  of  the 
nation,  and  for  that  reason  also  they  were  illegal  and  void. 
Tod  Co.  V.  Norris,  2  Wall.  45  ;  Kennett  v.  Chambers,  14 
How.  38 ;  Ndson  v.  Morgan,  January  term,  1869. 

21.  The  precise  date  at  which  emancipation  took  effect 
in  this  State  being  thus  settled,  I  pass  on  to  consider  the 
influence  of  emancipation  upon  all  agreements  for  the  sale 
of  slaves  in  this  State,  irrespective  of  the  time  at  which 
they  may  have  been  contracted. 

22.  Slaves  were  held  in  their  unhappy  condition  by  a 
regulation  founded  in  force  on  the  one  hand,  and  weakness 
on  the  other.  There  was  no  positive  statute  of  the  State 
which  ordained  slavery.  It  was  permitted  and  protected, 
but  it  was  not  created  by  legislative  enactment.  It  was 
never  a  creature  of  the  common  law.  It  existed  only  as  a 
local  .institution.  The  great  founders  of  the  government 
shunned  the  use  of  the  word  slave  in  the  constitution,  and 
the  eloquent  proclamation  of  independence  openly  defied 
the  truth  of  the  basis  on  which  slavery  was  founded. 
Slavery  violated  a  great  natural  law ;  that  is,  that  man  is 
of  necessity,  for  his  own  support,  entitled  to  the  proceeds 
of  his  own  labor.  It  is  said,  that  to  seize  the  property  of 
another  is  intrinsically  immoral  and  unjust ;  and  to  invade 
what  is  rightfully  in  his  occupation  is  esteemed  a  crime 
against  a  primary  law  of  nature.  If,  then,  it  is  a  crime  to 
seize  one's  property,  it  can  not  be  a  virtue  to  deprive  him 
of  his  liberty,  which,  in  many  instances,  is  his  only  means 
of  acquiring  that  property.  Then,  upon  all  principles  of 
right  slavery  was  an  injustice. — TJie  Antelope,  10  Wheat.  120, 
121 ;  Kuthf.  Insts.  of  Nat.  Law,  240 ;  Curtis,  J.,  in  Scott  v. 
Sanford,  19  How.  624 ;  Dec.  of  Ind.  par.  2,  Kev.  Code,  1 ; 
Const,  of  Ala.  art.  1,  §  2  ;  1  Wooddes'  Lects.  15  ;  Forbes  v. 
Cochrane,  2  B.  &  Cres.  448  ;  Somersett's  Case,  Loft's  Rep.  1 ; 
11  Harg.  State  Trials,  339 ;  20  Howell,  State  Trials,  79 ; 
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Jmes  V.  Van  Zandt,  2  McL.  596 ;  Dig.  49,  15,  19,  2  ;  Grot, 
de  Jure  Bel.  L.  3,  C  p.  51. 

23.  Then,  when  the  permission  and  protection  on  which 
this  fabric  of  force  and  injustice  had  been  erected,  was 
withdrawn,  it  necessarily  fell.  For  when  the  law  fails,  the 
right  fails. — 3  Dal.  378.  By  the  great  national  edict  which 
withdrew  the  force  on  which  the  institution  stood,  the  slave 
was  not  declared  to  be  emancipated,  but  slavery  was  for- 
ever forbidden.  The  power  that  upheld  it  was  withdrawn. 
The  language  of  the  fundamental  law  is  this  :  "  Neither 
slavery  nor  involuntary  servitude,  except  as  a  punishment 
for  crime,  whereof  the  party  shall  have  been  duly  con- 
victed, shall  exist  within  the  United  States  or  any  place 
subject  to  their  jurisdiction." — Const.  U.  S.  article  13,  §  1, 
Eevised  Code,  page  22.  This  is  not  the  language  of  re- 
peal ;  it  does  not  acknowledge  that  slavery  ever  rested  upon 
statute  law,  or  upon  right ;  but  it  denies  its  authority  longer 
to  exist.  If  any  just  legal  power  in  the  master,  over  the 
person  claimed  by  him  as  his  slave,  ever  existed,  it  takes 
this  power  away.  It  does  not  destroy  the  person  held  as 
a  slave,  but  it  destroys  the  authority  of  the  master  to  hold 
him  in  subjection  as  such  slave.  It  destroys  the  law  of 
slavery  altogether,  and  leaves  the  effects  of  this  destruction 
to  be  determined  by  the  States  themselves. 

24.  In  all  sales,  the  intention  and  purpose  of  the  parties 
is  of  the  essence  of  the  contract.  In  this,  both  parties 
must  concur.  ^There  is  no  contract  unless  the  parties  thereto 
assent,  and  they  must  assent  to  the  same  thing  and  in  the 
same  sense.  If  one  sells  a  slave  for  life,  he  asserts  that  he 
can  pass  such  title,  and  he  must  be  in  a  condition  to  make 
his  assertion  true ;  else  the  party  who  buys  a  slave  for  life 
does  not  get  what  it  was  his  purpose  to  purchase.  And  the 
condition  of  such  a  sale  is,  that  the  vendor  must  make  his 
title  good,  or  the  sale  is  violated  on  his  part,  and  may  be 
rescinded  if  the  purchase-money  is  not  paid,  and  the  power 
to  make  title  wholly  fails. — 2  Parsons  on  Contracts,  278, 
279,  and  notes.  In  the  sale  of  all  personal  chattels,  the 
law  implies  an  affirmation  by  the  vendor,  that  the  chattel 
is  his  own,  and  that  he  can  and  will  make  good  such  title 
as  he  sells,  and  such  as  the  buyer  intends  to  purchase. — 
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Cozsins  V.  Whitaher,  3  S.  &  P.  322 ;  Benj  on  Sales,  474. 
And  even  without  a  warranty,  it  has  been  said  to  be  the 
undoubted  right  of  the  buyer  to  recover  back  the  purchase- 
money,  on  the  ordinary  purchase  of  a  chattel,  where  he 
fails  to  get  what  he  paid  for ;  or  if  he  has  not  paid  the 
purchase-money,  before  the  failure  of  the  power  to  make 
title,  he  may  refuse  to  do  so,  after  the  power  to  make  title 
has  failed  or  has  become  unlawful.  The  law  will  not  make 
a,  party  take  and  pay  for  what  he  did  not  intend  or  consent 
to  buy. — Benj.  on  Sales,  308.  The  warranty  is  a  part  of 
the  contract  of  sale ;  if  this  fails,  then  the  sale  fails  with 
it.  Here  the  power  to  make  the  warranty  good,  has  wholly 
failed.  It  has  become  illegal  and  impossible,  and  the  party 
bound  by  it  is  therefore  released. — Glover  v.  Taylor,  41  Ala. 
124 ;  Perry  v.  Hewlett,  6  For.  318  ;  Ruthf.  Insts.  p.  144,  §  39. 
Fresh.  Church  v.  City  of  New  York,  5  Cow.  538  ;  2  Parsons 
on  Contracts,  pp.  674,  675. 

25.  Again,  it  is  said,  that  no  right  can  be  founded  on  an  in- 
jury or  an  injustice,  or  in  violation  of  a  law  of  God.  This 
is  a  principle  of  common  law,  and  though  it  may  not  here- 
tofore have  been  applied  in  cases  like  the  present,  yet, 
there  can  be  no  doubt,  if  these  contracts  were  based  upon 
the  sale  of  our  more  favored  fellow-citizens,  whose  good 
fortune  had  colored  their  faces  white  instead  of  black,  we 
would  still  treat  it  with  marked  respect,  and  very  few  would 
be  found  to  stand  up  for  the  enforcement  of  the  sales  of 
the  sons  and  daughters  of  the  common  v^ealth,  how  long  so 
ever  they  might  have  suffered  in  slavery.  Yet,  this  is  the 
question  now  under  discussion  ;  and,  possibly,  an  old,  fa- 
miliar and  carefully  cherished,  prejudice  may  interpose  to 
prevent  us  from  feeling  its  enormity. — Euthf.  Inst.  p.  17  ; 
Const.  Ala.  Art.  1,  §  2 ;  Broom's  Max.  pp.  17,  18,  (marg.) 

26.  But  however  this  may  be,  it  is  certain  that  every 
contract,  to  have  validity,  must  be  founded  upon  a  law.  It 
is  said  that  this  law  enters  into  it,  and  gives  it  its  obliga- 
tion.—  Von  Hoffman  v.  City  of  Qitincy,  4  Wallace,  535,  560. 
And  if  this  law,  on  which  the  contract  stands,  is  repealed 
or  abrogated,  without  exception  in  favor  of  such  contract, 
the  contract  must  fail,  because  it  has  no  law  to  support  it. 
If  the  law  is  taken  away  the  obligation  of  the  contract  is 
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gone.  It  is  true  that  the  State  cannot  assail  a  contract  in 
this  manner,  by  the  repeal  of  the  lav/  on  which  it  stands. — 
4  Wallace,  535,  supra ;  Oreen  v.  Biddle,  8  Wheaton,  92  ; 
Bronson  v.  Kinzie,  1  Howard,  319  ;  Ogden  v.  Saunders,  12 
Wheaton,  231  ;  Sturgis  v.  CroicningsMeld,  4  Wheaton,  122  ; 
Fletcher  v.  Peck,  6  Cranch,  87  ;  Neiv  Jersey  v.  Wilson,  7 
Cranch,  164  ;  Terret  v.  Taylor,  9  Cranch,  43  ;  FL  Bk.  vs. 
Sharp  et  al„  6  How.  327  ;  Beers  v.  Haighton,  9  Pet.  359  ; 
Mason  v.  Haile,  12  Whea.  373.  But  in  this  case  it  is  not 
the  State  that  has  abrogated  the  law  of  these  contracts, 
but  the  national  government  or  the  people,  upon  whom 
there  is  no  such  limit  or  restriction.-^ J5't*a72S  v.  Eaton,  Pet. 
C.  C.  322. 

27.  Whether  the  government  of  the  United  States  had 
the  right  to  abolish  the  law  of  slavery  in  this  State,  can  not 
now  be  made  a  question.  It  has  been  done,  and  the  present 
State  government  of  this  State  is  organized  upon  the  ad- 
mission that  it  has  been  rightfully  done.  There  is,  then, 
now,  no  law  in  force  to  support  these  contracts  for  the  sale 
of  slaves  in  this  State.  The  right  to  enforce,  then,  must 
rest  upon  law,  or  it  fails.  To  say  that  they  were  once  legal, 
and  therefore  remain  legal,  is  not  enough.  It  must  appear 
that  the  law  upon  which  they  originally  rested,  still  re- 
mains a  law,  or  that  in  its  abrogation  they  were  excepted, 
or  that  there  is  some  constitutional  provision  which  pro- 
tects them.  But  nothing  of  this  kind  can  be  shown.  Suh- 
lato  fundaraento  cadit  opus. — Jenk.  Cent.  Cases,  160  ;  Hol- 
lingsworth  v.  Virginia,  3  Dal.  378.  Upon  the  extinction  of 
the  law  of  slavery  these  contracts  became  illegal,  and  a 
contract  which  is  illegal,  is  void,  in  law.  This  is  what  the 
ordinance  above  referred  to  declares  ;  and  it  violates  no 
clause  of  the  constitution  of  the  United  States  or  of  this 
State.  » 

28.  Again — that  which  operates  upon  the  consideration 
of  a  contract  effects  the  contract  itself.  If  the  considera- 
tion fails,  the  contract  fails.  Here  the  character  of  the 
person  sold  was  of  the  very  essence  of  the  consideration 
of  the  contract.  The  sale  was  that  of  a  slave  for  life. 
This  was  the  main  and  sole  condition  of  the  sale.  It  was 
the  cause  and  purpose  of  the  sale,  and  it  constituted  the 
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entire  consideration  of  the  promise  to  pay  the  purchase- 
money  by  the  vendee.  The  purchaser  did  not  contract  for 
the  services  of  the  person  sold,  but  for  the  person  himself, 
as  for  a  horse  or  a  mule— as  for  a  thing  constituting  an 
article  of  property  subject  to  perpetual  continuance  in  the 
condition  of  a  slave  for  life,  so  long  as  life  lasted.  This 
was  the  whole  intention,  expectation,  and  purpose  of  the 
sale ;  and  this  it  was  the  purpose  of  the  warranty  to  de- 
fend and  make  good.  If  this  purpose  is  defeated,  then 
the  sale  is  defeated,  and  it  does  not  effect  what  both  par- 
ties intended  it  should  accomplish.  That  the  purpose  and 
the  expectation  of  the  parties  to  the  sale  have  been  de- 
feated, it  would  now  be  idle  and  reckless  to  deny.  The 
purpose  of  the  sale  has  been  rendered  illegal  and  impossible 
by  the  law — by  the  will  of  the  supreme  power  in  this  State. 
It  has  wholly  broken  down  the  contract  of  sale  on  one  side 
by  rendering  it  illegal  to  fulfill  it.  Such  legislation  abro- 
gates the  sale. — 5  Cow.  538,  supra ;  2  Pars.  Contr.  674, 
5th  ed. 

29.  It  must  be  admitted  that  the  staitLS  of  the  person 
sold,  who  created  the  whole  consideration  of  the  contract 
of  the  sale,  has  been  changed  by  law,  or  which  is  the  same 
thing,  by  the  national  will — which  is  law  in  this  case.  This 
change  has  defeated  the  purpose  of  the  contract.  It  has 
rendered  that  purpose  unlawful.  This  is  similar  to  the 
case,  where  a  party  agreed  to  import  goods  within  a  certain 
time,  and  before  the  time  arrived,  the  government  inter- 
posed by  embargo,  and  made  the  performance  of  the  agree- 
ment unlawful.  This  would  put  an  end  to  the  contract. 
It  would  repeal  it.  This  case  is  almost  identical  in  prin- 
ciple with  such  a  case  as  that.  Here  the  vendor  can  not 
do  what  he  promised  to  do — that  is,  make  the  person  sold 
a  slave  for  life. — Pars.  Contrs.  6th  ed.  p.  674;  Presb. 
Church  V.  City  of  Neio  York,  5  Cowen,  638 ;  Brewster  v. 
Kitchen,  1  Ld.  Raym.  317,  321 ;   1  Salk.  189. 

Emancipation  was  an  assault,  by  the  law,  upon  the  con- 
sideration of  the  contract  of  sale  which  destroyed  it.  This 
causes  the  contract  to  fail,  and  overturns  the  mutuality  of 
the  agreements  which  constituted  the  sale.  It  suffers  the 
plaintiff  to  be  released  on  his  part,  and  then  to  turn  round 
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on  the  defendant  and  compel  him  to  perform  his  part  of 
the  agreement  of  sale  !  There  is,  I  apprehend,  no  admitted 
principle  of  law  that  sustains  this  result.  It  is  radically 
wrong  and  unjust.  And  whatever  we  may  think  to  the 
contrary  now,  the  time  will  come,  and  is  even  now  at  our 
doors,  when  this  outrage  upon  principle  will  be  denounced 
and  driven  from  our  courts,  where  justice,  in  this  absence 
of  a  statute,  should  be  the  measure  of  a  law.  Equum  et 
bonum  est  Lex  Legum. — Hob.  224  ;  Const.  Ala.  art.  1,  §  15. 
30.  A  contract  consists  of  a  promise,  a  consideration, 
and  a  condition — (Daniel  Webster) — and  in  all  contracts 
of  mutual  benefit,  whatever  obligation  one  party  is  under 
to  give  or  to  do,  it  is  undertaken  upon  condition  of  his 
receiving  the  equivalent  agreed  upon.  If,  therefore,  he 
fails. to  receive  such  equivalent  by  the  other's  non-per- 
formance or  inability  to  perform,  the  condition  fails,  upon 
which  he  consented  to  be  obliged,  and  he  ceases  to  be 
longer  under  obhgation.— Buthf.  Insts.  p.  141,  §  36.  Whilst 
the  whole  of  the  sale  remains  as  the  parties  understood  it, 
and  intended  it,  with  all  the  remedies  on  both  sides  unim- 
paired, as  they  were  at  the  time  the  sale  was  entered  into, 
then  it  would  be  just  to  enforce  it  on  both  sides  ;  but  when 
the  law  intervenes  and  prevents  this,  the  law  breaks  down 
this  mutuality  of  obligation,  and  discharges  the  party  on 
the  one  side.  It  also  releases  the  party  on  the  other.  In 
a  word,  it  puts  an  end  to  the  sale  as  the  parties  made  it, 
understood  it,  and  assented  to  it.  This  destroys  the  sale. 
And  so  the  ordinance  of  the  convention,  under  discussion, 
has  declared.  The  new  facts  which  eftect  these  contracts 
since  emancipation,  required  a  new  rule  to  measure  their 
force  under  these  new  facts.  This  could  be  supplied  only 
by  law,  through  the  legislative  power  of  the  State.  In 
this,  the  State  could  act  without  any  restraint  upon  its 
sovereign  authority,  and  may  do  what  it  pleases.  The 
limitations  upon  the  States  are  not  to  be  extended  by  con- 
struction ;  and  a  law  will  not  be  held  to  be  unconstitu- 
tional, unless  it  is  clearly  and  plainly  so. — Falconer  v. 
Campbell,  2  McL.  195  ;  Hubbard  v.  N.  R.  R.  Co.,  C.  C.  84 ; 
Booth  V.  Town  of  Woodberry,  5  Amer.  L.  Beg.  N.  S.  202  ; 
Fktcher  v.  Peck,  6  Cra.  87,  128.    Here  this  contract  was 
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impaired  by  the  action  of  the  national  government,  and 
the  State  has  simply  declared  what  this  impairment  shall 
have  in  its  own  courts. —  WainwrigM  v.  Bridg&i,  19  La.  An. 
234 ;  3  Am.  Law  Rev.  333,  334  ;  Burhridge  v.  Harrison,  20 
La.  An.  357.  In  making  these  sales,  the  parties  had  no 
reason  to  suppose  that  they  would  be  interfered  with  by 
law,  as  they  have  been.  They  had  no  idea  that  they  would 
thus  be  defeated.  Here  there  was  that  which  amounted 
to  a  false  afl&rmation  innocently  made,  and  the  purchaser 
was  certainly  misled  by  it.  This  justifies  the  recission, 
and  the  property,  if  valueless,  need  not  be  returned. — 
Smith  V.  Richards,  13  Pet.  26  ;  Christy  v.  Cummins,  3  McL. 
386 ;  Gunnd  v.  Bade,  1  Cr.  C.  C.  427. 

31.  Here  the  doctrine  of  vis  major  does  not  apply,  be- 
cause the  property  sold  was  not  destroyed  by  act  of  God 
or  by  the  public  enemy,  but  by  act  of  law.  The  national 
authority  has  said  that  the  vendor  of  the  slave  shall  not 
make  good  the  title  that  he  sold  ;  and  then  the  State  in- 
tervenes and  declares  that  this  interference  puts  an  end  to 
the  contract  of  sale,  and  that  the  price  shall  not  be  re- 
covered in  the  State  courts.  This  is  just  what  the  parties 
themselves  would  have  done,  had  they  been  in  a  condition 
to  anticipate  the  present  results. 

32.  It  can  not,  with  any  just  reason,  be  expected  that 
there  will  be  found  decided  cases  upon  all  the  questions 
arising  out  of  the  late  war,  and  the  legislation  to  which  its 
complications  have  given  rise.  That  which  has  been  done 
without  law,  and  in  spite  of  law,  or  which  has  been  assailed 
by  law,  must  be  settled  by  the  courts  according  to  "  right 
and  justice,"  if  there  is  no  statute  to  direct. — Const.  Ala. 
article  1,  §  15.  But  if  there  is  a  statute  to  direct,  it  must 
be  followed,  unless  it  is  void  for  want  of  constitutional 
conformity.  Undoubtedly  according  to  "right  and  justice" 
the  vendee  would  not  be  bound  by  a  contract  of  sale  of 
personal  chattels,  which  the  vendor  had  no  power  of 
carrying  into  effect,  as  the  parties  understood  it  at  the 
time  it  was  made. — Smith  on  Contracts.  If  a  party 
makes  a  sale  of  personal  property,  and  it  is  destroyed  at 
the  date  of  the  sale,  this  defeats  the  agreement  of  sale. — 
1  Par.  on  Con.  521,  522.    The  like  would  be  the  case  if  it 
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was  destroyed  before  delivery ;  and  it  is  presumed,  if  the 
law  forbid  the  delivery,  it  would  have  the  same  eifect. — 
Nerot  V.  Wallace,  3  T.  E.  17 ;  Bates  v.  Court,  2  B.  &  C.  474. 
Now  this  is  so,  because  there  is  a  law  making  this  the  rule. 
Here,  although  there  was  an  agreement  of  sale,  yet  before 
the  price  was  paid,  the  supreme  law  interposes,  and  takes 
from  the  vendor  the  power  of  conferring  the  benefit  up  to 
the  extent  that  the  benefit  proposed  to  go,  both  in  fact  and 
in  law,  so  as  to  make  the  title  good.  It  does  not  simply 
make  the  vendoi's  title  bad,  but  it  declares  that  he  shall 
not  be  bound  to  make  it  good.  It  discharges  him  from  his 
warranty. — 5  Cow.  538,  supra.  If  the  vendor  accepts  this 
discharge,  then  he  makes  the  act  of  the  government  his 
own.  He  takes  the  benefit,  and  should  suffer  the  loss.  He 
is  dischaj"ged  from  his  warranty,  and  should  give  up  the 
price.  Under  this  new  condition  of  the  facts,  the  State 
legislative  authority  intervenes  and  makes  a  new  rule,  for 
the  guidance  of  its  courts.  That  is,  it  declares,  that  these 
emasculated  sales  shall  not  be  the  foundation  of  an  action 
in  its  courts.  This  is  certainly  not  the  power  denied  by 
the  federal  restriction.  The  ordinance  being  within  the 
limit  of  State  legislative  power,  the  court  is  bound  to  en- 
force it.  This  tribunal  is  not  to  judge  of  its  fitness  or  its^ 
unfitness  ;  its  policy  or  impolicy  ;  its  wisdom  or  its  folly  ' 
its  justice  or  its  injustice.  If  it  is  a  law,  it  must  have  the 
effect  and  force  of  law.     It  must  be  obeyed. 

33.  If  the  proclamation  of  emancipation  had  any  force 
at  all,  it  must  have  had  the  same  effect  everywhere — all 
over  the  nation — except  in  those  places  where  it  was  other- 
wise limited,  because  it  was  a  national  act,  and  it  was  exe- 
cuted by  the  national  authority.  It  was  a  proclamation  of 
the  national  policy,  and  as  such  it  was  confirmed  by  the 
acceptance  of  amnesty  by  the  people  of  this  State,  under 
President  eTohnson's  proclamation,  dated  the  29th  dayof 
May,  1865  ;  and  this  confirmation  must  be  referred  to  the 
thing  confirmed. — 1  Bouv.  Law  Diet.  (12th  ed.)  Vox  Con- 
firmation,  page  319.  So  far,  then,  as  the  case  of  Leslie  v 
Langham  conflicts  with  this  view  of  the  law,  it  ought  to 
be.  over  ruled. — 40  Ala.  524 ;  Nelson,  AdrrCr,  v.  ^lorgan^ 
AdmW,  June  term,  1869. 
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34.  The  seeming  injustice  of  an  affirmance  of  the  judg- 
ment below,  appears  from  the  fact,  that  the  appellant  will 
be  made  to  pay  quite  eight  thousand  dollars,  in  legal  funds, 
to  the  appellee,  for  property  in  persons,  now  citizens  of  the 
State,  who  had  been  declared  enfranchised  by  the  nation, 
and  whose  emancipation  the  nation  was  most  solemnly 
pledged  to  make  good ;  and,  yet,  get  comparatively  nothing 
of  any  value  for  his  money.  This  shows  how  reluctantly 
the  human  mind  is  disposed  to  divide  out  the  false  goods 
of  an  old,  selfish  idolatry,  and  to  do  right,  though  the 
heavens  may  fall.  It  may  be  permitted  moderately  to  de- 
plore, though  we  can  not  help,  such  a  painful  departure 
from  the  lato  of  laws. — Constitution  of  Ala.  1867,  article  1, 
§  15  ;  Hob.  224. 

35.  I,  therefore,  think  that  both  the  ordinances  above 
referred  to,  are  free  from  any  clearly  defined  constitutional 
objections,  and  that  the  judgment  in  this  case  ought  to  be 
reversed  and  remanded. 
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[indictment  fob  pebjubt.] 

1.  Judgment,  motion  in  arrest  of;  must  he  disposed  of,  in  criminal  case, 
before  sentence. — In  a  criminal  case,  a  motion  in  arrest  of  judgment 
must  be  finally  disposed  of — it  must  be  overruled  or  allowed — before 
the  court  proceeds  to  pronounce  sentence  against  the  accused. 

2.  Perjury;  when  can  not  be  charged  on  affidavit  for  attachment. — Perjury 
can  not  be  charged  on  an  affidavit,  made  before  the  clerk  of  the  circuit 
court  for  the  issuance  of  an  attachment,  unless  the  affidavit  asserts  the 
facts  required  by  the  statute  authorizing  the  process,  and  these  statu- 
tory facts  are  alleged  to  be  false. 

3.  Perjury;  definition  of . — Perjury  is  a  corrupt,  willful,  falsa  oath  taken 
in  a  judicial  proceeding  in  regard  to  any  matter  or  thing  material  to  a 
point  involved  in  the  proceeding.  The  advice  of  the  attorney  who 
prepared  the  oath  and  advised  the  accused  to  take  it,  is  competent  to 
show  what  was  said  and  done  at  the  time  the  oath,  alleged  to  be  false. 
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was  sworn  to,  for  the  purpose  of  showing  an  absence  of  corrupt  intent, 
or  that  the  accused  was  misled  or  mistaken. 
4.  Same. — Generally,  an  oath  to  sustain  a  charge  of  perjury  must  not  only 
be  untruthful,  but  it  must  also  be  corrupt,  unless  the  statute  otherwise 
directs. 


Appeal  from  the  Circuit  Court  of  Pickens. 
Tried  before  Hon.  L.  E.  Smith. 

The  indictment  in  this  case  charges,  "  that  before  the 
finding  of  this  indictment,  Jerry  Hood,  (f.  m.,)  on  applica- 
tion for  suing  out  an  attachment  in  a  civil  action  in  the 
circuit  court  of  Pickens  county,  in  which  one  Thomas  J. 
Coleman  was  defendant,  and  said  Jerry  Hood,  (f.  m.,) 
plaintiff,  being  duly  sworn  by  the  clerk  of  said  court  who 
had  authority  to  administer  such  oath,  falsely  swore  that 
he  had  reason  to  believe  that  said  crops,  cultivated  as 
aforesaid,  would  be  removed  from  the  premises  where  they 
were  grown,  without  full  payment  of  all  wages  due  afl&ant 
as  said  laborer,  for  his  said  services,  without  his  consent ; 
the  matter  so  sworn  to  being  material  and  authorized  by 
law,  and  the  oath  of  said  Jerry  Hood,  (f.  m.,)  in  relation 
to  such  matter,  being  willfully  and  corruptly  false,"  against 
the  peace,  &c. 

The  defendant  pleaded  not  guilty,  went  to  trial  on  that 
plea,  and  was  found  guilty  "  in  manner  and  form  as  charged 
in  the  indictment." 

On  the  trial,  as  shown  by  the  bill  of  exceptions,  it  hav- 
ing been  proven  on  the  part  of  the  State,  among  other 
things  not  material  to  an  understanding  of  the  points  here 
decided,  that  the  affidavit  was  read  over  and  explained  to 
said  jerry  Hood,  by  his  attorney,  before  the  same  was  sub- 
scribed, the  defendant  offered  to  prove,  "  as  a  part  of  the 
res  gestce  of  the  affidavit,  that  the  legal  adviser  and  attor- 
ney-at-law  of  the  defendant,  who  drew  the  said  affidavit, 
bond  and  writ  of  attachment,  advised  the  defendant,  when 
he  was  about  to  make  said  affidavit,  that  he  might  properly 
do  so  ;"  but  the  court  refused  to  receive  the  evidence,  and 
the  defendant  excepted. 

After  the  accused  was  convicted,  but  before  sentence  was 
passed  upon  him,  as  appears  from  the  judgment  entry,  the 
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accused,  on  "  being  brought  before  the  court  to  receive  his 
sentence,  and  being  asked  if  he  has  any  reason  why  the 
sentence  of  the  court  shall  not  be  passed  upon  him,  where- 
upon he  answers  the  error  assigned  in  his  motion  for  the 
arrest  of  sentence  of  judgment ;  which  motion  is  by  the 
court  continued,  and  the  defendant  is  sentenced  as  follows : 
[Here  follows  sentence  of  imprisonment  in  penitentiary.]" 

The  errors  assigned  are — 

*'  1.  The  indictment  is  defective. 

"  2.  The  court  erred,  as  shown  in  the  bill  of  exceptions. 

"  3.  The  court  erred  in  passing  sentence. 

"  4.  The  court  erred  in  passing  sentence  without  first 
deciding  the  motion  in  arrest  of  judgment. 

*'  5.  The  court  erred  in  the  judgment  rendered." 

Terry  &  Willett,  and  A,  J.  Walker,  for  appellant. — 
I.  The  indictment  in  this  case  was  defective  for  the  follow- 
ing reasons :  1.  The  statute,  (§  -^  558)  following  the  common 
law,  requires  that  the  oath  should  be  material  and  should 
be  authorized  by  law.  The  form  given  in  the  Revised  Code 
(see  Form  No.  45,  p,  812,)  shows,  that  the  necessity  of  a 
legal  averment  of  the  facts,  that  the  oath  was  material, 
and  was  authorized  by  law,  are  not  dispensed  with.  On  the 
contrary,  the  form  contemplates  a  statement  of  the  facts. 

2.  The  indictment  neither  shows,/rom  the  facts,  that  the 
affidavit  was  material,  nor  that  it  was  authorized  by  law. 
It  is  true,  the  indictment  says  in  words  that  the  affidavit 
was  material  and  authorized  by  law.  This,  however,  is 
only  the  statement  of  a  legal  conclusion,  which  is  not  a 
legitimate  mode  of  pleading,  and  can  not  be  tolerated  un- 
less expressly  authorized  by  the  Code.  This  the  Code 
does  not  do,  because  in  the  prescribed  form  it  expressly 
requires  a  statement  of  the  facts.  These  facts,  from  which 
the  materiality  of  the  oath  and  its  authorization  by  law 
might  be  inferred,  are  not  stated. 

3.  It  does  not  appear  what  the  object  of  the  attachment 
was.  It  may  have  been,  as  far  as  the  indictment  discloses, 
for  the  collection  of  an  ordinary  debt,  and  the  matter  of 
the  removal  of  the  crop  covered  by  the  indictment  may 
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have  been  utterly  immaterial.     In  criminal  pleading,  things 
are  not  to  be  taken  by  intendment. 

II.  The  attachment  affidavit  can  be  referred,  if  we  resort 
to  intendment  only,  to  the  act  of  10th  October,  1868. — 
Pamphlet  Acts,  p.  252.  Under  this  act  it  is  perfectly  clear, 
that  the  oath  does  not  seem  to  have  been  material,  or  au- 
thorized by  law,  for  the  following  reasons,  viz  : 

1.  The  act  of  10th  October,  1868,  very  clearly  contem- 
plates that  the  oath  shall  be  on  affidavit—  that  is,  that  it  shall 
be  in  loriting.  Such  a  thing  as  the  issue  of  an  attachment 
without  a  written  oath  is  unknown  in  the  jurisprudence  of 
Alabama.  The  affidavit  is  a  paper  in  the  cause,  and  may 
be  the  predicate  of  proceedings  in  the  cause.  Now,  from 
the  indictment,  it  does  not  appear  that  anything  more  than 
a  mere  verbal  oath  was  ever  taken  by  the  defendant.  If 
so,  it  was  utterly  immaterial.  The  oath,  if  not  in  writing, 
was  not  material  and  was  not  authorized  by  law. 

2.  The  oath,  if  in  writing,  is  utterly  immaterial. 

3.  The  helief  of  the  party  was  altogether  immaterial 
upon  the  question  of  issuing  an  attachment.  The  act  re- 
quires a  positive  oath  in  writing.  But  this  oath  was  not, 
even  according  to  the  indictment,  a  statement  of  a  belief 
of  the  party,  but  a  statement  that  he  had  reason  to  believe. 
That  the  party  had  reason  to  believe,  is  no  ground  of 
attachment,  and  is  not  recognized  in  the  statute,  and  was 
utterly  immaterial.  To  sustain  this  indictment,  it  is  nec- 
essary to  maintain  the  proposition,  that  the  defendant  is 
responsible  criminally  for  the  clerk's  ignorance  of  law. 

The  indictment,  in  speaking  of  "cultivated  as  aforesaid," 
is  simply  nonsense. 

III.  One  of  the  questions  of  the  case  was,  whether  the 
false  swearing  was  willful  and  corrupt  ?  The  declarations 
of  the  defendant,  at  the  time  he  took  the  oath  as  to  his 
belief  and  the  grounds  of  that  belief,  were  certainly  a  part 
of  the  res  gestoi,  and  should  have  been  admitted  upon  the 
question  of  the  intent  with  which  the  oath  was  taken, 
whether  its  falsehood  was  willful  and  corrupt  or  not.  Es- 
pecially is  this  proposition  true,  when  the  affidavit  was  not 
as  to  a  matter  of  fact,  but  as  to  the  belief  of  the  accused. 

IV.  The  court  certainly  did  wrong  to  continue  the  mo- 
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tion  in  arrest  of  judgment  and  still  sentence  the  prisoner 
to  the  penitentiary.  The  record  shows  that  the  prisoner 
made  a  motion  in  arrest,  and  that  the  motion  was  contin- 
ued. The  eflfect  of  the  motion  in  arrest  was  to  continue 
the  case  suhjudice.  The  prisoner  bad  a  right  to  make  the 
motion,  and  to  have  it  decided.  The  court  had  no  right, 
pending  that  motion  and  without  deciding  it,  to  sentence 
the  prisoner.  It  is  as  if  a  man  were  found  guilty  of  a  cap- 
ital offense,  and  hung  pending  the  consideration  of  a  mo- 
tion in  arrest.  It  amounts  to  the  passage  of  sentence  be- 
fore the  trial  is  terminated.  This  action  of  the  court,  in 
sentencing  a  man  pending  his  motion  in  arrest,  is  abso- 
lutely monstrous. 

Joshua  Morse,  Attorney-General,  contra. 

PETERS,  J.— The  constitution  of  this  State  forbids  that 
any  person  shall  "  be  deprived  of  his  life,  liberty  or  prop- 
erty, but  by  due  course  of  law." — Con.  Ala.  Ib67,  art.  I,  §  7. 
Due  course  of  law,  in  this  sense,  means  that  every  person 
who  is  charged  with  an  offense,  shall  be  charged  and  tried  as 
required  by  the  laws  of  the  land,  and  not  otherwise.  And 
for  this  purpose,  in  a  criminal  prosecution,  the  record  must 
show  that  the  accused  is  charged  with  an  indictable  offense 
according  to  the  forms  of  law,  and  that  his  trial  has  been 
conducted  as  the  practice,  required  by  the  law,  prescribes. 
If  these  requisites,  on  the  face  of  the  record,  appear  to  be 
wanting,  it  is  the  duty  of  the  court  to  refuse  to  give  judg- 
ment, on  motion  pointing  out  the  deficiencies.  This  is 
called  a  motion  in  arrest  of  judgment.  And  the  effect  of 
such  a  motion,  if  granted,  is  to  set  aside  all  the  proceed- 
ings in  the  case,  and  allow  a  judgment  of  acquittal  to  be 
entered.  This  motion  can  not  be  made  before  the  verdict, 
nor  can  it  be  made  after  the  sentence.  It,  therefore,  comes 
properly  between  the  verdict  and  the  judgment  of  condem- 
nation ;  and  it  must  be  decided  before  the  sentence  is  pro- 
nounced. It  can  not,  therefore,  be  continued  until  after 
sentence. — 1  Chitty's  Grim.  Law,  661 ;  1  Bish.  Grim.  Proc. 
p.  850,  §  850,  et  seg.  The  constitution  and  the  statute  law 
recognize  the  right  of  the  accused  to  have  the  judgment 
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against  him  arrested,  as  one  of  his  means  of  defense,  and 
it  is  error  improperly  to  defeat  its  effect. — Const.  Ala.  1867, 
art.  I,  §  7  ;  Bev.  Code,  §  4146.  It  may  be  said,  that  to  con- 
tinue such  a  motion  until  after  sentence  is  pronounced  is 
tantamount  to  its  refusal,  and  that  it  ought  to  be  so  treated. 
Such  is  not  the  legitimate  effect  of  a  continuance.  It  is  an 
order  intended  to  keep  the  proceeding  before  the  court  for 
future  disposition,  not  an  order  of  final  disposition.  To 
treat  it  otherwise,  would  lead  to  confusion. — 1  Chitty's  PL 
421,  note  ;  3  Black.  Com.  316. 

This  might  be  sufficient  to  dispose  of  this  case  and  send 
it  back  to  the  circuit  court  for  a  new  trial.  But  there  is 
another  question  which  arises  on  the  record,  that  will  be 
important  on  a  new  trial ;  that  is,  the  sufficiency  of  the 
charge  alleged  in  the  indictment,  and  the  materiality  of 
certain  testimony  offered  by  the  accused  in  the  court  be- 
low, in  explanation  of  his  act  in  taking  the  oath. 

Perjury  is  a  corrupt,  willful,  false  oath,  taken  in  a  judi- 
cial proceeding,  in  regard  to  a  matter  or  thing  material  to 
a  point  involved  in  the  proceeding.  This  oath  must  be 
taken  before  some  officer  or  court  having  authority  to  ad- 
minister it.  This  is  a  statutory  proceeding,  and  the  affi- 
davit required  is  a  statutory  oath.  This  is  the  oath  that 
the  clerk  is  authorized  to  administer.  His  powers  are  not 
general,  but  special,  and  he  can  not  exercise  a  broader  ju- 
risdiction than  is  conferred  upon  him  by  the  statute. — Be- 
vised  Code,  §§  680,  645,  771 ;  Pamph.  Acts  1868,  page  252. 
The  clerk  has  no  power  to  construct  a  new  oath,  different 
from  that  prescribed  by  the  statute.  He  must  confine  his 
action  to  the  authority  thus  given. 

The  act  prescribes  that  certain  facts  shall  exist,  and  that 
affidavit  of  "  either  "  of  these  facts  being  made,  and  bond 
given,  or  affidavit  of  the  plaintiff's  inability  to  give  such 
bond  being  also  made,  the  attachment  shall  at  once  issue. 
The  affidavit  made  by  the  accused,  for  the  falsehood  of 
which  he  is  indicted,  is  quite  different  from  the  one  required 
and  authorized  by  law.  It  is  an  affidavit  that  the  affiant 
"  had  reason  to  beUeve  "  that  certain  crops  would  be  re- 
moved from  certain  premises,  without  full  payment  of  cer- 
tain wages,  without  affiant's  consent.     This  was  no  grounds 


JAKUAEY  TEEM,  1870.  87 

Hood  V.  The  State.  " 

upon  which  an  attachment  could  issue.  It  is  not  the  oath 
required  by  the  statute.  The  facts  upon  which  an  attach- 
ment could  issue,  as  required  by  the  statute,  are  the  actual 
removal  of  the  crops  or  a  portion  of  them,  or  the  act  of 
being  about  to  remove  them  or  a  part  of  them ;  the  non- 
payment of  wages  owing  to  the  laborer,  and  the  removal 
or  attempt  to  remove  them  or  a  part  of  them  without  his 
consent ;  and  not  his  mere  belief  of  such  facts.  Such  an 
affidavit  may  possibly  be  amended  so  as  to  make  it  conform 
to  the  requirements  of  the  law,  but  until  it  is  so  amended, 
its  allegations  and  statement  of  facts,  though  untruthful, 
can  not  be  regarded  as  material  to  the  proceedings  in  such 
sense  as  to  support  a  charge  of  perjury. — Revised  Code, 
§§  2989,  2990. 

Evidence  of  the  advice  of  the  attorney  of  Hood,  at  the 
time  the  affidavit  was  drawn  and  sworn  to,  was  competent 
to  show  the  absence  of  corrupt  motive.  It  was  competent 
to  show  that  the  accused  might  have  been  thus  led  into  a 
mistake.  Then  the  oath,  though  untruthful,  could  not  have 
been  perjury. —  The  State  v.  Lea,  3  Ala.  602;  2  Hawkins* 
Or.  PI.  b.  I,  ch.  69,  §  2,  p.  8,  (7th  London  ed.)  The  court 
erred  in  rejecting  it,  as  shown  in  the  bill  of  exceptions.  I 
may  also  add,  that  it  admits  of  grave  doubt  whether  the 
indictment  in  this  case  is  sufficient. — Eev.  Code,  §  il39. 

The  judgment  of  the  circuit  court  is  therefore  reversed, 
and  the  cause  is  remanded  for  further  proceedings  in  the 
court  below,  in  conformity  with  this  opinion.  The  accused, 
Jerry  Hood,  will  be  held  in  custody  until  discharged  by 
due  course  of  law. 
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HOEN,  Ex'r,  vs.  BEYAN  et  al. 

[petition  to  probate  cottbt  to  amend  and  complete  pabtiaj^  deckee, 
eendebed  by  it,  at  a  subsequent  teem  against  executcb  who  had 
made  final  settlement.] 

1.  Executor,  final  settlement  of ;  what  order  probate  court  has  not  jurisdiC' 
tion  to  make. — After  a  final  settlement  of  an  executor's  accounts,  the 
probate  court  has  no  jurisdiction  to  entertain  a  petition,  by  a  distri- 
butee, to  complete  a  decree  rendered  against  the  executor  on  partial 
settlement,  and  to  issue  execution  upon  it. 

Appeal  from  Probate  Court  of  Marengo. 
Tried  before  Hon.  Thos.  J.  Woolf. 

The  facts  of  this  case  sufficiently  appear  in  the  opinion. 

S.  J.  Gumming,  for  appellant. 
Morgan  &,  Lapsley,  contra. 

B.  F.  SAFFOLD,  J.— The  appellees,  on  the  24th  of 
July,  1867,  petitioned  the  probate  court  to  complete  a 
decree,  rendered  in  1860,  against  the  appellant,  whereby 
it  was  ascertained,  on  a  partial  settlement  of  his  accounts, 
that,  in  his  representative  capacity,  he  was  indebted  to  the 
said  Frances  L.  Bryan,  in  the  sum  of  $2,718  98,  and  he  was 
directed  to  retain  the  money,  subject  to  the  further  order 
and  decree  of  the  court,  on  the  termination  of  a  certain 
chancery  suit  between  the  petitioners  concerning  it,  and 
also  petitioned  the  court  to  issue  execution  upon  the  decree. 

The  appellant  moved  to  dismiss  the  petition,  on  the 
ground  that  he  had  made  a  final  settlement  of  his  execu- 
torship in  1864,  and  had  paid  the  decree  then  rendered 
against  him.  The  motion  was  overruled,  and  the  court 
rendered  a  decree  against  the  executor  in  favor  of  the  peti- 
tioners according  to  the  prayer  of  their  petition,  with  some 
exception. 

Both  parties  appealed  from  the  decree.  The  appeal 
taken  by  the  petitioners  was  heard  at  the  January  term, 
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1868,  of  this  court  and  the  decree  was  reversed,  on  the 
ground  that  the  probate  court  had  no  jurisdiction  to  take 
further  action  in  the  matter,  after  the  final  settlement,  and 
a  decree  was  rendered  in  this  court  dismissing  the  motion 
of  the  petitioners  in  the  probate  court. 

The  facts  and  the  authorities  sustain  this  disposition  of 
the  case, — Modatvell  v.  Holmes,  40  Ala.  391 ;  Slatter  and 
Wife  V.  Glover,  14  Ala.  650 ;  and  the  authorities  cited  in 
th«  opinion  at  the  January  term,  1868. 

The  decree  of  the  probate  court  is  reversed.  The  peti- 
tion of  the  appellees  is  dismissed  out  of  that  court,  at  their 
cost,  and  thej  must  pay  the  costs  of  this  court. 


BUFORD  ET  AL  vs.  TUCKER. 

[actiox  on  peomissoet  note  given  foe  hibe  of  a  slave.] 

.  Hire  of  slave,  note  for ;  what  no  defense  against. — The  fact  that  a  slave, 
hired  for  the  year  was  taken  from  the  possession  of  the  hirer  in  the 
spring  of  the  same  year  by  the  presence  of  the  Federal  army,  and  not 
regained,  is  no  defense  against  a  note  given  on  1st  of  January,  1865, 
for  the  hire  of  the  slave  for  that  year  The  hirer  is  nevertheless  bound 
for  the  hire  of  the  slave  for  the  entire  term  for  which  the  contract  of 
hiring  was  made. 

,  Custom,  evidence  of ;  what  does  not  constitute  requisites  of. — An  alleged 
custom,  that  has  its  origin  only  some  three  or  four  years  before,  is  not 
such  a  legal  custom  as  will  displace  the  general  law.  Such  an  alleged 
custom  must  want  all  the  necessary  requisites  and  elements  of  a  good 
custom.  It  certainly  wanted  antiquity,  and  must  also  have  wanted 
certainty,  consent,  obligation,  and  the  other  elements  of  a  good  cus- 
tom. Evidence  offered,  therefore,  to  prove  that  at  the  time  of  hiring 
a  slave,  there  was  a  general,  notorious,  custom  in  the  neighborhood 
and  county  in  which  said  hiring  was  made,  that  where  the  word  dol- 
lars was  used  in  contracts,  and  nothing  said  of  the  kind  of  dollars,  the 
parties  understood  and  meant  Confederate  money,  was  properly  rejected, 
on  motion  of  the  party  against  whom  it  was  offered, 

.  Charge  of  court;  what  erroneous,  as  to  amount  of  recovery  for  hire  of 
slave-  — Where  there  was  evidence  before  the  court  that  the  slave  was 
not  worth,  in  good  money,  the  sum  agreed  to  be  paid  in  the  note,  a 
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charge  to  the  jury  that  the  plaintiff  was  entitled  to  recover  the  amouat 
of  the  note  and  interest,  is  erroneous. 
4.  Hire  of  slate ;  what  amount  Jtirer  entitled  to  recover,  for. — The  hirer  is 
only  entitled  to  recover  the  value  of  the  services  of  said  slave,   as  a 
hireling,  at  the  time  of  the  hiring,  in  lawful  money  of  the  United  States. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  Hon,  George  Goudthwaite. 

This  was  an  action  ou  a  promissory  note,  executed  on 
the  —  day  of  January,  1865,  for  the  hire  of  a  negro  woman, 
a  slave,  and  several  children,  tor  the  year  1865.  No  pleas 
appear  in  the  record.  The  case  was  tried  before  a  jury 
and  resulted  in  a  verdict  for  the  appellee,  the  plaintiff 
below. 

From  the  bill  of  exceptions,  it  appears  that  it  was  proved 
on  the  trial,  that  said  slave  was  taken  from  the  appellants 
(defendants  below)  by  the  presence  of  the  Federal  army, 
in  the  spring  of  the  year  1865,  and  that  she  was  never 
regained  by  them  ;  and  that  the  services  of  said  slave  were 
not  worth  the  amount  of  the  note  in  good  money.  The 
defendants  also  offered  evidence  to  the  effect,  that  said 
note  was  made  in  Lowndes  county  in  this  State ;  that  the 
contract  of  hiring  was  between  persons  resident  at  that 
'  time  in  said  county ;  that  at  the  time  of  giving  said  note, 
the  only  currency  circulating  in  the  county  was  Confed- 
erate treasury-notes,  and  treasury-notes  of  the  State  of 
Alabama,  redeemable  in  Confederate  treasury-notes  ;  that 
there  was  at  the  place,  and  in  the  county,  generally,  where 
said  note  was  given,  a  general  and  notorious  custom,  that 
where  the  word  dollars  was  employed  in  a  contract,  and 
nothing  said  of  the  kind  of  dollars,  that  the  contract  was 
to  pay  in  Confederate  money.  The  plaintiff  objected  to 
the  admission  of  this  evidence,  and  the  court  sustained 
the  objection  and  excluded  the  evidence,  and  defendants 
excepted. 

The  court  charged  the  jury,  that  the  plaintiff  was  entitled 
to  a  verdict  for  the  amount  of  the  note  and  interest,  less 
the  amount   of  a  set-off  proved,  and  defendants  excepted. 

The  exclusion  of  the  evidence  of  the  alleged  custom, 
and  the  charge  of  the  court,  are  now  assigned  for  error. 
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Stone,  Clopton  &  Clanton,  for  appellants. 
Clements  &  Williamson,  contra. 

PECK,  C.  J. — There  was  no  error  in  excluding  the  evi- 
dence offered  in  relation  to  the  existence  of  the  alleged 
general  custom,  said  to  have  existed  at  the  place,  and  in 
the  county,  where  the  not«  was  given. 

We  know,  historically,  that  Confederate  currency — 
treasury-notes — was  first  issued  about  the  year  18 o2,  and, 
therefore,  the  alleged  custom  wanted  nearly  all  the  neces- 
sary requisites  and  elements  of  a  good  custom.  It  cer- 
tainly wanted  antiquity,  and  it  must  also  have  wanted  cer- 
tainty, consent,  obligation  and  the  other  elements  of  a 
good  custom. 

2.  The  evidence  of  the  character  of  the  currency  in  cir- 
culation, &c.,  was  competent  and  proper,  but  without  such 
evidence,  the  courts  will  take  notice  without  proof,  that  as 
a  general  thing,  among  the  people,  at  the  date  of  said  note, 
contracts  were  made  with  reference  to  Confederate  cur- 
rency. 

Judge  Ormond,  I  think,  in  the  case  of  Bates  dt  Hines  v. 
The  Bank,  2  Ala.  Eep.,  said,  in  substance,  he  could  see  no 
reason  why  the  court  should  be  ignorant  of  what  all  the 
rest  of  the  world  knew. 

The  charge  of  the  court,  therefore,  was  wrong  in  direct- 
ing the  jury,  that  the  plaintiff  was  entitled  to  a  verdict  for 
the  amount  of  the  note  and  interest,  less  the  set-off  proved ; 
the  plaintiff"  was  only  entitled  to  recover  what,  at  the  date 
of  the  note,  the  services  of  the  slave  were  worth  in  the 
year  1865,  in  the  legal  currency  of  the  United  States.  He 
was,  however,  entitled  to  recover  for  the  services  for  the 
entire  year  1865.  By  the  contract  of  hiring,  the  defend- 
ants became  the  owners  of  the  slave,  for  the  time  of  the 
hiring,  and  if  emancipation  took  place  before  that  time 
expired,  the  owner  must  lose  her  property  in  the  slave, 
and  the  hirer  must  lose  the  services  of  the  slave  for  the 
period  stipulated. 

Let  the  judgment  be  reversed,  and  the  cause  remanded, 
for  a  new  trial  at  the  costs  of  the  appellee. 
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MAHONE  vs.  HADDOCK  et  al. 

[bill  in  equity  to  set  vp  and  enfobce  vendor's  men  for  unpaid  pub-' 
chase-money  of  land.] 

1.  Lien  for  unpaid  purcliase-money  of  land. — M.  sold  and  conveyed  by 
deed,  with  full  warrant}'  of  title,  in  1852,  a  tract  of  land  to  H.  for  |;800. 
Of  this  sum,  $300  were  paid  at  the  making  of  the  deed,  leaving  a  bal- 
ance of  $500  of  the  purchase-money  unpaid.  For  the  payment  of  this 
$500,  H.  executed  his  bond  to  M.,  of  the  same  date  with  that  of  the 
sale,  with  this  condition  :  "If  the  said  title  (the  warranty  deed)  shall 
be  sustained,  and  his  (M.'s)  right  to  make  said  deed  shall  be  estab- 
lished, in  a  suit  about  to  be  commenced  against  me  (H.)  for  said  land, 
so  that  said  title  shall  be  declared  a  good  and  lawful  title  to  said  land, 
then  the  above  bond  shall  be  of  full  force  against  me  (H.)  for  the  pay- 
ment of  the  money  therein  specified  ;  but  if  such  title  shall  fail,  then 
I  (H.)  am  bound  to  deliver  said  deed  to  M.as  cancelled,  upon  which  he 
(M.)  is  to  deliver  up  the  bond  as  cancelled."  H.  went  into  possession, 
under  the  contract  of  sale,  and  died  in  possession,  and  his  distributees 
and  representatives  continued  in  the  possession  of  the  land  after  H.'s 
death,  up  to  the  filing  of  the  bill,  in  Febniarj',  1862.  No  suit  was  ever 
brought  against  H.  for  the  land,  as  was  apprehended  at  the  making  of 
the  bond,  and  nothing  appeared  to  threaten  the  legal  sufficiency  of  the 
title  from  M.  to  H.  M.  died  in  Georgia,  in  185G,  and  his  widow  admin- 
istered on  his  estate  in  that  State,  and  thereafter  was  married  during 
her  administration  to  E.,  and  E.  and  his  wife,  as  administrator  and  ad- 
ministratrix, in  Georgia,  of  M.'s  estate,  transferred  and  assigned  the 
bond  for  $500  to  Mahone,  the  complainant:  Hdd, — that  the  bond  in 
the  possession  of  Mahone,  as  transferree,  is  a  lien  upon  said  land  for 
the  unpaid  purchase-money,  and  the  suit  to  enforce  the  same  was  not 
prematurely  brought. 

2.  Vendor's  lien;  tvhat  not  destroyed  by. — The  failure  to  present  the  bond, 
for  the  balance  of  the  unpaid  purchase-money,  to  the  administrator  of 
H.,  within  the  time  required  by  law  to  prevent  a  bar,  does  not  cut  off 
the  vendor's  lien  ;  it  only  cuts  off  the  right  of  the  transferree  to  par- 
ticipate in  the  distribution  of  the  estate  of  H.  with  the  other  creditors, 
who  have  duly  presented  their  claims. 

3.  Foreclosure,  Tujltt  of;  when  barred.— The  right  to  forclose,  in  such  a 
case,  is  only  barred  when  a  mortgage,  for  like  purpose,  would  be  barred. 

Appeal  from  the  Chancery  Court  of  Macon. 
Heard  before  Hon.  N.  W.  Cocke. 

The  facts  are  sufl&ciently  set  out  in  the  opinion. 
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GuNN  &  Strange,  for  appellant. 
Graham  &  Abercrombie,  for  appellees. 

PETERS,  J.— The  bill  in  this  case  was  filed  by  William 
C.  D.  Mahone,  against  Thomas  W.  Haddock  and  others, 
in  the  thirteenth  district  of  the  southern  chancery  division 
of  this  State,  in  the  year  1862.  The  final  decree  dismiss- 
ing the  bill  purports  to  have  been  rendered  in  1867,  but  it 
has  no  date.  I'rom  this  decree  Mahone  appeals  to  this 
court. 

It  is  shown  by  the  allegations  of  the  bill,  that  William 
Mathesion  sold  and  conveyed  to  John  B.  Haddock  a  tract 
of  land  lying  in  the  county  of  Macon,  in  the  State  of  Ala- 
bama, for  the  sum  of  eight  hundred  dollars.  Three  hundred 
dollars  of  this  sum  was  paid  at  the  sale,  and  the  payment 
of  the  residue  was  secured  to  be  paid  by  Haddock's  obli- 
gation to  Matheson,  bearing  date  August  14,  1852  ;  which 
is  in  the  following  words : 

"  Georgia,  Muscogee  county. 

"  Know  all  men  by  these  presents,  that  I,  John  B.  Had- 
dock, of  the  county  of  Macon  and  State  of  Alabama,  do 
hereby  acknowledge  myself  bound,  and  do  promise  to  pay 
to  William  Matheson,  his  heirs  and  assigns,  the  sum  of  five 
hundred  dollars  for  value  received,  and  for  payment  of 
which  I  bind  my  heirs,  executors  and  administrators  jointly 
and  severally,  firmly  by  these  presents. 

"  With  the  following  condition  and  understanding  :  that 
whereas,  the  said  William  Matheson  has  this  day  made  me 
a  title  to  the  south  half  of  section  twenty-nine,  in  township 
fifteen  of  range  five,  in  the  county  of  Macon  and  State  of 
Alabama,  which  he  claims  as  heir-at-law  of  George  Smith, 
deceased.  Now,  if  the  said  title  shall  be  sustained,  and 
his  right  to  make  said  deed  shall  be  established  in  a  suit 
about  to  be  commenced  against  me  for  said  land,  so  that 
said  title  shall  be  declared  a  good  and  lawful  title  to  said 
land,  then  the  above  bond  shall  be  of  full  force  against  me 
for  the  payment  of  the  money  therein  specified ;  but  if  said 
title  shall  fail,  then  I  am  bound  to  deliver  said  deed  to  said 
Matheson  as  cancelled,  upon  which  be  is  to  deliver  up  the 
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bond  as  cancelled.  Witness  my  hand  and  seal,  this  14th 
August,  1852.  J.  B.  Haddock,  [seal.] 

"Test:     Wiley  Williams." 

Haddock  took  possession  of  said  land  under  said  con- 
tract of  sale,  and  received  from  Matheson  and  wife  a  deed 
for  the  same,  with  full  warranty  of  title,  of  the  date  of  Au- 
gust 14th,  1852. 

Matheson  died  in  December,  1855,  in  the  State  of  Geor- 
gia, leaving  his  wife  and  several  children  surviving  him  ; 
and  Haddock  died  in  December,  1859,  in  this  State,  leav- 
ing a  widow  and  several  children  surviving  him.  Mrs.  Ma- 
theson administered  on  her  husband's  estate  in  Georgia, 
after  his  death,  in  January,  1856,  and  in  September,  1858, 
whilst  she  was  such  administratrix  of  the  estate  of  said 
William  Matheson,  she  intermarried  with  Theo.  Ewing,  and 
Ewing  thereupon,  by  virtue  of  said  marriage,  in  right  of 
his  wife,  said  Elizabeth  Ewing,  became  administrator  of 
the  estate  of  said  Matheson  in  the  State  of  Georgia. 

On  November  21st,  1860,  said  Mahone,  in  due  course  of 
trade  and  for  valuable  consideration,  became  the  transfer- 
ree  and  assignee  of  said  obligation,  above  set  out,  from 
said  Ewing  and  his  wife,  said  Elizabeth  Ewing,  as  admin- 
istrator and  administratrix  of  the  estate  of  said  Matheson, 
deceased ;  and  thereupon  said  Mahone  became  subrogated 
to  all  the  rights  intestate  and  his  representatives  and  heirs 
had  in  the  collection  of  said  obligation,  and  that  said  ob- 
ligation was  a  lien  on  said  land  therein  named  for  the  bal- 
ance of  the  purchase-money  unpaid  thereon. 

It  was  further  alleged,  that  the  suit  which  was  anticipa- 
ted and  alluded  to  in  said  condition  of  said  obligation  had 
not  been  brought,  and  that  it  never  would  be  brought ;  and 
that  the  title  made  by  Matheson  to  Haddock  to  said  land 
was  and  still  is  a  good  and  lawful  title  to  said  tract  of  land. 
And  that  said  intestate  Haddock,  in  his  life-time,  nor  the 
representative  of  Haddock,  since  his  death,  had  not  paid 
said  purchase-money  named  in  said  obligation,  or  any  part 
thereof,  and  that  the  same  was  wholly  unpaid  and  due ; 
and  that  after  the  death  of  said  Haddock,  George  W.  Nich- 
olson had  been  appointed  administrator  of  his  estate,  by 
the  judge  of  proba/te  of  said  county  of  Macon  in  this  State  j 
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and  that  said  Nicholson  had  reported  said  estate  insolvent, 
and  that  said  estate  is  likely  to  be  settled  as  an  insolvent 
estate.  It  is  also  alleged,  that  the  annual  rent  of  said 
lands  since  they  went  into  the  possession  of  said  Haddock, 
had  been  worth  a  large  sum  of  money,  to-wit,  $500.  The 
original  obligation  above  set  forth  has  an  assignment  writ- 
ten thereon  in  the  following  words : 

"  The  State  of  Georgia,      )      We,  T.  Ewing,  adm'r,  and 
Muscogee  county.  )  Elizabeth  Ewing,  adminis- 

tratrix, transfer  and  assign  the  within  bond,  obligation  or 
note  to  William  C.  D.  Mahone,  or  his  heirs  and  assigns, 
and  give  him  entire  control  and  direction  of  the  same,  for 
value  received.  Witness  our  hands  and  seals,  this  the  21st 
day  of  November,  1860. 

T.  Ewing,  Adm'r,  fL.  s.] 
Elizabdth  Ewing,  Adm'rx,  [l.  s.]" 

It  is  alleged  that  this  assignment  was  made  by  the  said 
Ewing  and  wife  as  the  administrator  and  administratrix  of 
the  estate  of  said  Matheson,  who  were  legally  such,  by  ap- 
pointment under  the  court  of  ordinary  of  the  county  of 
Muscogee  in  the  State  of  Georgia,  as  authorized  and  re- 
quired by  the  laws  and  constitution  of  the  said  State  of 
Georgia,  and  that  the  assignment  so  made  vested  in  said 
Mahone  all  the  rights  of  said  Matheson  and  his  heirs  to 
said  obligation  ;  and  the  laws  and  constitution  of  Georgia, 
showing  the  jurisdiction  of  said  court,  are  made  exhibits 
to  the  bill. 

The  said  T.  Ewing  and  bis  wife,  Elizabeth,  as  the  repre- 
sentatives of  the  estate  of  said  William  Matheson,  de- 
ceased, and  the  heirs  and  distributees  of  the  said  William 
Matheson  are  made  parties  defendant  to  the  bill ;  so  is 
Geo.  W.  Nicholson,  as  the  representative  of  the  snid  John 
B.  Haddock,  deceased,  and  the  heirs  and  distributees  of  said 
Haddock  are  made  parties  defendant  to  the  bill.  And  the 
relief  asked  is,  that  the  land  shall  be  sold  for  the  payment 
of  the  balance  of  the  purchase-money  unpaid,  or  that  the 
sale  shall  be  cancelled  and  rescinded,  and  for  general 
relief. 

All  the  parties  to  the  bill  are  properly  before  the  court. 
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The  minors  put  in  a  formal  answer,  alleging  that  their 
knowledge  of  the  matters  in  controversy  is  wholly  by  in- 
formation, and  ask  for  due  proof  of  the  facts  set  forth  in 
the  bill. 

George  W.  Nicholson,  as  the  representative  of  the  estate 
of  John  B.  Haddock,  deceased,  and  for  himself  and  his 
wife,  Celia,  formerly  Haddock,  puts  in  an  answer,  in  which 
he  admits  the  sale  of  the  land  as  shown  in  the  bill,  and  the 
death  of  the  parties  to  the  original  transaction.  He  de- 
nies the  transfer  of  the  obligation  bearing  date  the  14th 
day  of  August,  1852,  executed  by  Haddock  to  Matheson, 
as  stated  in  the  bill ;  and  he  also  denies  that  the  complain- 
ant is  subrogated  to  any  rights  under  said  bond,  and  that 
complainant  has  any  lien  upon  said  land  for  the  payment 
of  any  purchase-money  due  from  him  or  his  intestate,  or 
otherwise,  for  said  land  ;  and  he  denies  that  said  transfer 
was  ever  executed  by  said  Ewing  and  wife.  And  by  way 
of  plea  he  also  answers,  that  said  claim  for  the  debt  men- 
tioned in  said  bond  was  never  presented  to  him,  as  such 
administrator  as  aforesaid,  within  eighteen  months  after 
notice  of  said  administration  was  published,  or  filed  in  the 
probate  court  of  Macon  county  within  that  time.  He  ad- 
mits that  the  estate  of  Haddock  had  been  declared  insol- 
vent. He  denies  that  any  portion  of  the  purchase-money 
for  said  land  is  due  from  his  intestate. 

There  are  two  questions  which  arise  on  the  allegations 
and  proofs  submitted  in  this  case. 

The  first  is,  had  Mahone  such  a  title  to  the  bond  execu- 
ted by  Haddock  to  Matheson,  on  the  14th  day  of  August, 
1852,  as  would  entitle  him  to  enforce  the  same  in  a  court 
of  chancery  ?  And  the  second  is,  had  the  time  arrived  that 
he  was  authorized  to  proceed  by  suit  to  enforce  the  col- 
lection of  the  bond  at  the  time  he  filed  his  bill? 

It  appears,  from  all  the  proofs,  that  Mahone  came  right- 
fully into  possession  of  the  bond  in  controversy,  on  the 
21st  day  of  November,  1860 ;  that  he  held  it  as  the  trans- 
ferree  of  T.  Ewing  and  Elizabeth  Ewing,  who  were  the  ad- 
ministrator and  administratrix  of  the  estate  of  William 
Matheson,  deceased.  Mrs.  Ewing  and  her  husband  are 
parties  to  the  bill,  an^  they  confess,  as  against  themselves 
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and  the  estate  they  represent,  that  the  transfer  was  made 
as  alleged  in  the  bill.  This  is  also  proven  by  the  testimony 
of  Alexander  Matheson.  The  answer  does  not  deny  that 
Ewing  and  his  wife  were  the  representatives  of  the  estate 
of  William  Matheson,  deceased,  in  the  State  of  Georgia, 
properly  appointed  by  law  in  that  State  ;  but  the  respond- 
ent Nicholson  admits  that  he  does  not  know  this  fact,  and 
demands  proof.  The  proofs  show  that  Mrs,  Ewing  was 
appointed  administratrix  of  her  deceased  husband's  estate 
before  she  intermarried  with  Ewing,  and  that  Ewing,  after 
such  marriage,  was  appointed  administrator  de  bonis  non  of 
Matheson's  estate  in  1858,  before  the  transfer  to  Mahone. 

It  does  not  appear  that  Mrs.  Ewing  ever  resigned  her 
administration  of  her  husband's  estate,  either  before  or 
after  her  marriage  with  Ewing.  There  is  no  proof  show- 
ing what  the  laws  of  Georgia  are  which  govern  such  a  state 
of  facts.  In  such  case,  if  no  statute  law  is  shown,  the 
court  presumes  that  the  common  law  prevails  in  that  State 
and  governs  the  relations  of  the  parties. — Beese  v.  Harris^ 
27  Ala.  301 ;  Foster  v.  Glazener,  '2,1  Ala.  391 ;  Ellis  v.  White, 
25  Ala.  540 ;  Walker's  AdmW  v.  Walker  6  Adnir,  41  Ala. 
353.  At  common  law,  the  marriage  of  the  wife  adminis- 
tratrix entitles  the  husband  to  administer  in  his  wife's  right 
for  his  own  safety,  and  he  has  the  power  of  disposition  over 
the  personal  property  vested  in  the  wife  as  administratrix. 
2  Wms.  on  Ex's,  698,  marg.  Then  the  transfer  of  the  bond 
by  Ewing  and  his  wife  was  sufficient  to  vest  in  Mahone  a 
title  which  would  authorize  him  to  sue  in  equity. 

The  other  question  is  one  of  more  difficulty  of  solution. 
But  evidently  Matheson  did  not  intend,  by  the  whole  con- 
tract, to  transfer  the  lands  mentioned  in  the  bond  and  the 
deed  to  Haddock  for  the  sum  of  three  hundred  dollars, 
which  was  paid  at  the  date  of  the  sale,  and  release  him 
from  the  payment  of  the  residue  of  the  price  agreed  upon, 
or  to  postpone  the  payment  of  the  $500  beyond  a  reasona- 
ble time.  But  the  condition  of  the  bond  was  so  drawn  as 
to  defend  Haddock  from  a  contingency,  which,  at  the  time 
the  sale  was  made,  it  was  supposed  was  about  to  happen. 
If  this  contingency  did  happen,  then  the  sale  was  to  be 
rescinded,  or  the  bond  and  the  deed  were  to  be  cancelled. 
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This  was  evidently  the  meaning  and  purpose  of  the  par- 
ties. The  words  of  the  condition  are,  "  if  said  title  should 
be  sustained,  and  his  (Matheson's)  right  to  make  said  deed 
should  be  established,  (in  a  suit  about  to  be  commenced 
against  me  (Haddock)  for  said  lands,)  so  that  said  title  shall 
be  declared  a  good  and  laivful  title  to  said  land,  then  the  above 
bond  shall  be  of  full  force  against  me  for  the  payment  of 
the  money  therein  specified  ;  but  if  the  title  shall  fail,  then 
I  am  bound  to  deliver  the  deed  to  said  Matheson  as  can- 
celled, upon  which  he  is  to  deliver  up  the  bond  as  can- 
celled." Now,  it  seems  to  me  that  the  parties  to  the  bond 
intended  to  make  the  payment  of  the  sum  of  money  therein 
named  dependent  upon  the  efficiency  and  legality  of  the 
title,  made  by  Matheson  to  Haddock,  and  not  upon  the 
bringing  of  the  suit  referred  to  in  the  condition.  It  was 
only  upon  a  failure  of  the  title,  that  the  contract  was  to  be 
rescinded.  And  it  was  this  that  the  parties  intended  to 
provide  against.  The  suit  was  incidentally  mentioned  as 
likely  to  occur,  and  if  it  did  occur,  its  effect,  in  defeating 
the  title,  was  to  be  provided  against.  It  was  not  intended, 
if  no  suit  was  brought,  the  money  should  not  be  paid. 

Then,  if  Haddock  got  what  it  was  his  intention  to  buy, 
that  is,  the  land  with  a  good  title,  such  as  the  deed  pro- 
fessed to  convey,  he  ought  to  pay  the  price  that  he  prom- 
ised to  give — that  is,  the  sum  mentioned  in  the  bond,  and 
interest  from  the  time  it  became  payable. 

The  bill  alleges  that  Matheson's  title  to  Haddock  is  legal 
and  sufficient,  and  no  suit  has  been  brought  to  disturh  it, 
or  will  ever  be  brought.  These  allegations  are  not  denied, 
or  evaded  by  any  of  the  defendants.  They  refer  to  facts 
equally  open  and  known  to  all  the  parties,  and  should  have 
been  met  by  a  direct  denial.  There  is  no  proof,  or  intima- 
tion of  proof,  that  they  are  not  true.  So,  the  title  by  the 
deed  has  not  failed,  and  there  is  no  fact  disclosed  or  pre- 
tended, that  would  justify  any  serious  belief  that  it  will 
fail.  And  if  the  representative  of  the  estate  of  Haddock 
elects  to  hold  on  to  the  land  under  the  deed  of  Matheson, 
he  must  pay  the  price  agreed  to  be  given  for  it,  if  there  is 
no  other  valid  objection  to  its  payment. — 2  Bouv.  L.  Die. 
(12th  ed.)  Vendor's  Lien,  p.  633. 
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The  bond  given  by  Haddock  to  Matheson,  of  August 
14th,  1852,  for  five  hundred  dollars,  in  the  hands  of  the 
complainant  Mahone,  is  a  lien  for  the  payment  of  the 
purchase- money  due  and  unpaid.  The  transfer  of  the 
bond  to  Mahone  passed  all  the  equity  in  favor  of  Matheson 
to  Mahone. — i  Kent,  151,  152,  153,  154 ;  Bmj  v.  Preskeit, 
40  Ala.  625  ;  Conner  v.  Banks,  18  Ala.  42  ;  Burns  v.  Taylor, 
23  Ala.  255.  The  failure  to  present  the  claim  to  the  ad- 
ministrator within  the  eighteen  months  required  by  the 
statute,  does  not  cut  off  the  right  of  the  transferree  of  the 
bond  to  enforce  the  vendor's  lien  ;  it  only  deprives  him  of 
the  right  to  participate  in  the  distribution  of  the  estate. — 
Duval's  Heirs  v.  31cLoshey,  1  Ala.  7U8 ;  Eev.  Code,  §  2239. 
The  debt  is  not  extinguished,  but  the  right  of  action  against 
the  administrator  is  barred.  It  is  presumed  that  if  the 
intestate  had  been  a  mere  security  to  the  bond,  the  effect 
of  the  right  of  action  against  him  would  not  have  released 
another  security  who  was  not  so  situated  as  to  claim  the 
same  bar.  Here  the  lien  is  a  separate  security  in  the  na- 
ture of  a  mortgage,  and  it  can  only  be  barred  when  the 
mortgage  would  be  barred.  And  the  decree  upon  the  bond 
may  be  simply  for  a  foreclosure  of  the  mortgage,  or  it  may 
be  for  a  foreclosure  of  the  mortgage  and  for  the  debt  also, 
except  when  the  debt  is  barred,  as  it  is  in  this  case,  if  the 
proof  sustains  that  allegation  of  the  answer,  about  which 
no  opinion  is  expressed.  But  a  decree  of  foreclosure  may 
still  be  given  for  the  complainant,  and  the  proceeds  of  the 
sale  of  the  land  applied  to  the  payment  of  the  bond  for 
the  balance  of  the  purchase-money  that  may  be  found  to 
be  due  and  unpaid. 

The  proofs  do  not  sustain  the  allegation,  that  there  has 
been  a  material  alteration  in  the  assignment  made  by  Ew- 
ing  and  his  wife,  as  the  representatives  of  Matheson,  on 
the  back  of  the  bond.  The  supposed  alteration  is  not  such 
an  one  as  would  vitiate  the  assignment,  even  were  it  ad- 
mitted. But  it  is  neither  admitted  nor  sufficiently  proven. 
Ewing  and  his  wife  were  both  competent  witnesses  to  this 
fact,  and  as  they  were  not  examined,  there  is  no  evidence 
before  the  court  which  would  justify  such  a  conclusion. — 
2  Parsons  on  Contracts,  (5th  ed.)  pp.  720,  721.    The  mere 
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fact  that  the  words  "  administrator"  and  "  administratrix" 
were  added  to  the  names  of  Ewing  and  wife  in  a  different 
hand-writing  and  with  a  different  pen  and  ink,  where  these 
words  occur  in  the  indorsement  on  the  bond,  is  not  enough, 
without  further  proof,  to  establish  the  fact  of  alteration  in 
the  indorsement  after  it  was  made.  This  could  not  be  re- 
garded as  a  material  alteration  of  such  an  indor««ement, 
and  might  have  been  made  at  the  instance  of  all  the  par- 
ties to  the  instrument.  And  this  court  is  authorized  so  to 
infer  this,  unless  there  is  proof  to  the  contrary.  The  evi- 
dence of  Alexander  Matheson  rather  sustains  this  view  of 
the  case  than  contradicts  it. 

The  debt  in  the  bond  became  due  as  soon  as  it  was  ascer- 
tained that  the  title  to  the  land  would  not  fail.  This  event 
was  supposed  to  rest  upon  the  fact  of  the  institution  and 
event  of  a  certain  suit  against  the  intestate,  Haddock.  The 
bill  alleges  that  the  title  to  the  lands  was  good  and  legally 
sufficient.  This  is  not  denied.  It  is  also  alleged  that  the 
apprehended  suit  would  never  be  brought.  This  is  not  met 
by  any  such  denial  as  to  leave  any  reasonable  suspicion  on 
the  mind  of  the  court,  that  there  is  any  one  in  existence 
who  is  likely  to  institute  such  suit,  or  that  there  is  any 
danger  to  the  title  from  this  source.  I  therefore  think  that 
the  suit  was  not  prematurely  brought,  and  that  the  bill 
ought  not  to  have  been  dismissed. 

The  decree  of  the  court  below  is  therefore  reversed,  and 
cause  remanded  for  further  proceedings  in  the  chancery 
court,  in  conformity  to  this  opinion,  and  appellee  Nicholson, 
administrator  of  Haddock,  will  pay  the  costs  of  this  court 
and  of  this  appeal  in  the  court  below. 
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SOUTHERN  EXPRESS  COMPANY  vs.  CAPERTON. 

^ACTION   AGAINST   EXPBES8     COMPANY,     AS    COMMON    CABEIEK,     FOB    DAMAGES 
FOB  FAILUEE   TO   DELIVEB   MONEY   PACKAGE.  ] 

1.  Consignee,  presumption  of  ownership;  prima  facie  only,  and  may  be 
rebutted. — The  consignee  is  the  person  prima  facie  entitled  to  sue  a 
common  carrier  for  loss  of  property,  but  this  presumption  may  be 
rebutted  by  proof 

8.  Same  ;  who  may  sue  in  his  oicnname,  on  contract  with  carrier. — One  who 
has  a  beneficial  interest  in  the  performance  of  the  contract,  or  a  spe- 
cial property  or  interest  in  the  subject-matter  of  the  agreement,  may 
support  an  action,  in  his  own  name,  on  the  contract. 

3.  Common  carrier,  stipulation  by  ;  what  is  unreasonable  and  inoperative. — 
A  stipulation  in  a  receipt  given  by  a  common  carrier,  that  it  should  not 
be  liable  for  loss  of  a  package  of  money  unless  a  claim  for  the  loss  was 
made  within  30  days  from  the  date  of  the  receipt  is  unreasonable,  and 
tends  to  fraud,  and  is  inoperative.  Quere. — Whether  a  printed  blank, 
receipt,  containing  restrictions  of  his  responsibility,  and  to  be  used 
generally,  filled  up  by  the  common  carrier  and  given  to  a  party  send- 
ing goods,  is  a  special  contract  ? 

Appeal  from  Circuit  Court  of  Jackson. 
Tried  before  Hon.  W.  J.  Harralson. 

The  facts  of  this  case  are  sufficiently  set  out  in  the 
opinion. 

The  complaint  was  as  follows: 
"  The  State  of  Alabama,  [  Circuit   Court, 

Jackson  county,   f         Fall  Term,  1867. 
"  Adam  H.  Caperton,  plaintiff,  vs.  The  Southern  Express 
Company,  defendant. 

"The  plaintiff  claims  of  the  defendant,  a  body  corporate, 
chartered  by  the  State  of  Alabama,  one  thousand  dollars 
as  damages,  for  the  failure  to  deliver  certain  moneys,  viz  : 
eight  hundred  dollars  in  current  national  bank-notes  and 
treasury-notes  issued  and  circulated  as  money,  by  author- 
ity of  the  United  States,  received  by  said  defendant  as  a 
common  carrier  to  be  delivered  to  S.  R.  Cruse  at  Hunts- 
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ville,  Alabama,  for  a  reward,  which  said  defendant  failed 
to  do." 


Walkee  &  Brickell,  for  appellant. 
Beirne  &  Gordon,  for  appellee. 

B.  F.  SAFFOLDj  J.— This  suit  was  brought  by  the 
appellee  against  the  appellant  to  recover  damages  for  the 
non-delivery  of  a  package  of  $800  which  the  defendant,  as 
a  common  carrier,  undertook  to  carry  from  Stevenson  to 
Huntsville,  and  there  to  deliver  it  to  S.  B.  Cruse. 

The  receipt  given  for  it  by  the  agent  of  the  defendant, 
amongst  other  restrictions  limiting  the  responsibility  of 
the  defendant,  specified  that  there  should  be  no  liability  for 
any  loss,  unless  the  claim  therefor  should  be  made  in  writ- 
ing at  the  office  of  the  company,  at  Stevenson,  within  thir- 
ty days  from  the  date  of  the  receipt,  in  a  statement  to 
which  the  receipt  should  be  annexed.  This  receipt  was 
signed  by  the  agent,  for  the  company,  alone^ 

The  only  controversy  about  the  facts  necessary  to  sustain 
the  complaint  was  in  reference  to  the  right  of  the  plaintiff  to 
sue,  and  his  non-compliance  with  the  terms  of  the  receipt 
respecting  the  claim  for  loss  within  thirty  days. 

The  evidence  on  these  two  points  was,  that  the  money 
belonged  to  the  Memphis  &  Charleston  Eailroad  Com- 
pany, of  which  the  plaintiff  was  the  agent.  The  package 
was  consigned  to  the  treasurer  of  that  company.  The 
receipt  of  the  defendant's  agent  at  Stevenson  was  the 
plaintiff 's  voucher  in  the  settlement  of  his  accounts  with  the 
railroad  company.  The  plaintiff  Avas  dismissed  from  the 
service  of  the  company  in  1866,  and  was  refused  by  it  any 
credit  for  the  receipt  of  $800.  He  was  not  informed  until 
April,  1867,  that  the  package  had  not  been  delivered.  He 
made  no  demand  for  the  money  at  all  on  the  agent  of  the 
defendant  at  Stevenson,  but  wrote  to  its  general  superin- 
tendent at  Atlanta  in  June,  1867.  The  receipt  was  dated 
March  3,  1866.     The  suit  was  commenced  in  August,  1867. 

Exception  was  taken  to  a  charge  of  the  court,  that  if  the 
plaintiff  made  a  demand  for  money  within  a  reasonable 
time  after  he  was  informed  of  its  loss,  the  verdict  must  be 
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in  his  favor ;  and  to  a  refusal  to  charge,  1st,  that  if  the 
jury  believed  the  evidence,  they  must  find  for  the  defend- 
ant ;  2nd,  that  the  plaintiff  was  not  entitled  to  recover 
unless  he  had,  within  thirty  days  from  the  date  of  the 
receipt,  made  a  statement  in  writing  of  the  loss  of  the 
money  as  specified  in  the  receipt. 

In  cases  like  this  the  consignee  is  prima  facie  the  person 
entitled  to  sue,  but  this  presumption  may  be  rebutted  by 
proof.  The  party  only  in  whom  the  legal  interest  is 
vested  can  maintain  an  action  for  an  injury  to  property. 
Jones  V.  Sims  &  Scott,  6  Porter,  138 ;  Barrett  v.  Rogers, 
7  Mass.  R.  297.  But  one  who  has  a  beneficial  interest  in 
the  performance  of  the  contract,  or  a  special  property  or 
interest  in  the  subject-matter  of  the  agreement,  may  sup- 
port an  action  in  his  own  name  on  the  contract. — Angell 
on  Carriers,  §§  491,  492.  The  proof  respecting  the  plain- 
tiff's interest  was  not  such  as  would  have  justified  the  court 
in  charging  that  he  could  not  recover. 

By  the  common  law,  the  loss  of  the  goods  fixed  the  lia- 
bility of  the  carrier  in  every  instance  except  the  act  of 
God,  or  of  the  public  enemy.  He  can  not  now  avoid  this 
responsibility  by  any  mere  general  notice.  The  extent  to 
which  he  may  protect  himself  by  special  contract  is  by  no 
means  settled.  He  can  not,  in  this  State,  contract  for 
exemption  from  liability  for  damage  caused  by  the  negli- 
gence, willful  default,  or  tort,  of  himself  or  his  servants, 
and  the  burden  of  disproving  these  is  upon  him. — 31.  &  0. 
R.  R.  Co.  V.  Jarhoe,  41  Ala.|^644  j  Same  v.  HopJcins,  ib ;  M^ 
&  W.  P.  R.  R.  Co.  V.  Edmonds,  ib.  667  ;  Steele  &  Burgess, 
V.  Townsend,  ol  Ala.  247.  This  disability  is  imposed  on 
him  on  account  of  his  public  character,  the  necesssity  the 
people  are  under  of  dealing  with  him,  and  the  manifest 
injustice  of  allowing  him  to  carry  on  a  lucrative  trust  bus- 
iness, free  from  the  ordinary  responsibility  of  other  employ- 
ments. 

For  the  same  reason,  he  can  not  be  allowed  to  make  a 
statute  of  limitations  so  short  as  to  be  capable  of  becom- 
ing a  means  of  fraud.  Thirty  days  might  elapse  before 
the  consignee  became  aware  that  anything  had  been  con- 
signed to  him,  especially  if  he  was  absent  from  home. 
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It  was  the  duty  of  this  defendant  to  deliver  this  package 
to  Mr.  Cruse,  and  it  is  more  than  unreasonable  to  allow  it 
to  appropriate  the  property  of  another  by  a  failure  to  per- 
form a  duty,  and  that,  too,  under  the  protection  of  a  writ- 
ing signed  only  by  its  agent,  the  assent  to  which,  by  the 
other  party,  is  only  proven  by  his  acceptance  of  the  paper. 

Quere^  whether  a  printed  blank  receipt  containing  restric- 
tions of  his  responsibility  and  to  be  used  generally,  filled 
up  by  the  carrier,  signed  by  him  alone,  and  given  to  a  party 
sending  goods,  is  a  special  contract  ? 

There  was  no  error  in  the  charge  given,  or  in  the  refusal 
of  the  court  to  give  the  second  one  excepted  to. 

The  judgment  is  affirmed. 

Note  by  BEPORTEE.~At  a  subsequent  day  of  the  term, 
Messrs.  Walker  <fe  Brickell,  attorneys  for  appellant,  peti- 
tioned for  a  rehearing.  Accompanying  the  petition  was 
an  elaborate  argument  dwelling,  among  other  things,  spe- 
cially upon  the  fact  that  there  was  no  averment  of  owner- 
ship in  the  plaintifi",  in  the  complaint,  and  that  the  very 
point  contended  for  had  been  settled  in  favor  of  appellant 
in  the  case  of  31.  dt  W,  P.  R.  R.  v.  Edmonds,  41  Ala.  667. 

The  following  response  was  delivered  thereto,  at  the 
June  term,  1870,  by 

SAFFOLD,  J. — The  chief  ground  stated  for  a  rehear- 
ing, not  sufficiently  considered  in  the  opinion,  is  that  the 
plaintiff  was  the  consignor,  and  the  complaint  does  not 
aver  ownership  in  him.  This  objection  ought  to  have  been 
taken  on  demurrer,  when  the  complaint  might  have  been 
amended.  If  it  was  intended  to  take  advantage  of  it  by 
the  charges  asked,  it  ought  to  have  been  clearly  expressed, 
so  that  the  amendment  might  even  then  have  been  made. 
The  complaint  contains  a  substantial  cause  of  action.  The 
evidence  showed  an  interest  in  the  plaintiff  which  entitled 
him  to  sue.     The  judgment  can  not  now  be  set  aside. 

A  rehearing  is  denied. 
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BATTLE  vs,  WEEMS, 

(iCnON,  trSDEB     TXE  OODE,   BY  INDORSEE   AGAINST    THE  ZNDOBSBB  «»•  BTlSm 
OP   EXCHANGE.] 

1.  Compkiintj  farm  nf,  nt  prescribed  Jj/  Oode,  nchen  viifficient. — In  an  action 
by  the  indorsee  of  a  bill  of  exchange  agaiust  the  iudorser,  a  complaint 
that  substantially  conforms  to  the  form  of  a  complaint,  in  su-ch  a  case, 
must  be  held  to  be  a  good  complaint,  whether  the  bill  be  or  be  not 
payable  at  a  particiilar  place. 

2.  Sante  ;  plea,  what  ia  good  in  ««cfe  ca«e.  — In  such  a  case,  a  plea  that 
states  that  the  bill  was  drawn  and  indorsed  by  the  defendant  for  the 
accommodation  of  the  acceptors,  and  without  consideration,  and  was 
at  the  same  time  delivered  to  the  acceptors,  and  that  the  plaintiff 
acquired  the  bill  after  maturity,  and  that  at  the  maturity  thereof  ihe 
acceptors  were  indebted  to  the  defendant  in  a  sum  larger  than  the 
amount  due  on  the  bill,  is  a  good  plea.  Such  facts,  if  true,  are  suffi- 
cient to  overcome  the  presumption  that  the  plaintiff  is  abonujide  holder 
for  value — and  to  entitle  the  plaintiff  to  a  recovery  he  must  show  when 
he  acquired  the  bill,  and  that  he  is  a  benafie^e  holder  for  value,  and  with- 
out notice,  &c. 

3.  ^«jMe;  evidence,  what  error  h  exdibde  on  pha  of  ^o^  xssuxpsiT  tciih  kave^ 
4'C. — On  the  trial  of  such  a  case,  on  the  plea  of  ««»  asstunpsit,  with 
leave  to  give  in  evidence  any  matter  that  may  be  a  defense  to  the  action, 
if  the  court  excludes  evidence,  which,  with  other  evidence  that  is  admit- 
ted, tends  to  show  that  the  defendant  has  a  good  defense  for  the  reason 
that  the  plaintiff,  as  to  him,  is  not  a  bonafde  holder  of  the  bill,  for 
value,  it  is  an  error  for  which  the  judgment  will  be  reversed  and  the 
cause  remanded. 

4.  Charge  to  jury  ;  what  erroneoiu. — On  the  trial  of  such  a  case  a  charge 
of  the  court  to  the  jury,  that  if  they  believe  the  evidence,  the  plain- 
tiff is  entitled  to  recover,  is  en-oneous,  when  the  evidence  tends  to 
show  that  the  bill  was  drawn  and  indorsed  without  consideration,  and 
that  the  plaintiff  acquired  it  after  dishonor. 

6.  Same  ;  when  only  such  charpe  should  be  given. — Such  a  charge  should 
never  be  given,  except  in  a  very  clear  case — a  case  free  fi"om  all  doubt 
— inasmuch  as  it  may  encroach  upon  the  province  of  the  jury. 

Appeal  from  the  Circuit  Court  of  Macon. 
Tried  before  Hon.  J.  McCaleb  Wiley. 

The   facts  of   the  case  are  sufficiently  stated  in  the 
opinion. 
8 
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Watts  &  Teoy,  and  F.  S.  Feeguson,  for  appellant. 
Clopton  &  LiGON,  contra. 

PECK,  C.  J. — In  an  action  by  an  indorsee  against  the 
drawer  or  indorser  of  a  bill  of  exchange  for  non-payment, 
no  recovery  can  be  had  without  showing  that  the  bill  was 
presentea  for  payment,  at  maturity,  or  due  diligence  used  for 
that  purpose,  and  timely  notice  of  its  dishonor  given  to 
them,  or  some  legal  excuse  shown,  why  such  notice  was 
not  given, — Story  on  Bills,  §§  323,  826  ;  Roberts  v.  Mason, 
1.  Ala.  Rep.  373  ;  Irvine,  Adm'r,v.  Withers,  1  Stewart,  234. 

If  the  bill  is  payable  at  a  particular  place,  presentment 
for  payment  must  be  at  such  place. — Story  on  Bills,  §  355. 

These  general  principles  are  not  gainsaid  by  either  party, 
but  the  appellant,  who  was  defendant  in  the  court  below, 
insists  that  the  complaint  is  insufficient,  in  not  averring 
a  presentment  for  payment,  at  maturity,  at  the  place  the 
bill  was  made  payable,  "the  agency  of  the  Union  Bank, 
Columbus,  Georgia,"  and  the  question  was  made,  in  the 
circuit  court,  by  a  demurrer  to  the  complaint  for  this  cause. 
The  complaint  is  as  follows  :  "The  plaintiff  claims  of  the  de- 
fendant thirty-three  hundred  and  sixty  dollars,  due  by  a 
bill  of  exchange  drawn  by  him,  on  the  4th  day  of  Febru- 
ary, 18til,  on  Dillard,  Powell  &  Co.,  for  the  payment  of 
thirty-three  hundred  and  sixtj  dollars,  to  the  order  of  de- 
fendant, at  the  agency  Union  Bank,  Columbus,  Georgia, 
twelve  months  after  the  date  thereof,  and  by  him  indorsed 
to  the  plaintitt ;  and  the  said  bill  not  being  paid  at  matu- 
rity, was  duly  protested,  of  which  the  defendant  had  due 
notice;  the  said  bill,  with  the  damages  and  interest  thereon, 
is  still  unpaid." 

This  complaint  substantially  conforms  to  the  second 
precedent  of  complaints  given  in  the  Revised  Code,  on 
page  673. 

Judged  by  the  common  law  rules  of  pleading,  this  form 
can  hardly  be  considered  a  good  declaration,  whether  a 
bill  be,  or  be  not,  payable  at  a  particular  place.  But  the 
legislature,  as  it  had  an  undoubted  right  to  do,  has  greatly 
modified  and  simplified  the  laws  of  pleading,  and  having  giv- 
en a  form  for  a  complaint  in  an  action  by  the  indorsee  against 
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the  iodorser  of  a  bill  of  exchange,  a  complaint  that  conforms 
to  the  precedent  given,  must  be  held  suflficient.  The  form 
says,  "and  the  said  bill  not  being  paid  at  maturity  was  duly 
protested,  of  which  the  defendant  had  due  notice." 

We,  therefore,  hold,  that  the  words  "duly  protested"  must, 
under  the  modification  of  the  law  on  this  subject,  be  con- 
sidered equivalent  to  an  averment  that  the  bill  was  pre- 
sented at  maturity,  at  the  place  of  payment  named  in  it  • 
otherwise,  it  could  not  be  said  that  the  bill  wds  duly  pro- 
tested. For  these  reasons,  we  think  there  was  no  error  in 
overruling  the  demurrer  to  the  complaint. 

2.  The  court,  however,  erred  in  sustaining  the  plaintiff's 
demurrer  to  the  defendant's  fifth  plea.  This  plea  states,  in 
substance,  that  the  bill  was  drawn  and  indorsed  in  blank, 
for  the  accommodation  of  the  acceptors,  Dillard,  Powell, 
&  Co.,  and  without  consideration,  and  being  so  drawn  and 
indorsed,  was,  at  the  time,  delivered  to  the  acceptors ;  and 
further,  that  the  plaintiff  never  became  the  owner  thereof 
until  after  its  maturity,  and  that  then,  the  acceptors  were 
indebted  to  the  defendant  in  the  sum  of  five  thousand 
dollars. 

These  statements,  if  true,  show,  prima  fade,  a  good  de- 
fense to  the  plaintiff's  action.  He  should  not,  therefore, 
have  demurred  to  the  plea,  but  if  he  had  any  matter  in 
avoidance,  he  should  have  replied. 

After  the  demurrer  to  this  plea  was  sustained,  the  bijl 
of  exceptions  states,  that  the  parties  went  to  trial,  on  the 
plea  of  non-assumpsit,  with  leave  to  the  defendant  to  prove, 
under  said  plea,  any  matter  that  would  be  a  defense  to  the 
action. 

On  the  trial,  the  plaintiff  introduced  the  bill  of  exchange 
and  the  protest  attached  thereto,  copies  of  which  are  made 
parts  of  the  bill  of  exceptions.  The  protest  shows  that 
the  bill,  at  maturity,  was  presented  for  payment,  at  the 
place  of  payment  named  in  the  bill,  and  that  payment  was 
refused,  and,  thereupon,  it  was  protested,  at  the  request 
of  one  H.  H.  Epping,  agent,  that  notice  of  non-payment, 
on  the  same  day,  was  given  to  the  drawer  and  indorser, 
saidC.  A.  Battle,  by  depositing  a  notice  in  the  post-ofiice,  di- 
rected to  him  at  Tuskegee,  Alabama.     The  plaintiff  proved 
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that  Tuskegee  was  the  place  of  defendant's  residence  at  the 
maturity  of  the  bill,  and  that  the  interest  of  the  State  of 
Georgia  was  seven  per  cent.  This  was  all  the  evidence  on 
the  part  of  the  plaintiff. 

The  defendant,  then,  under  the  plea  of  non-assumpsit, 
with  leave  to  give  any  matter  in  evidence  that  would  con- 
stitute a  defense  to  the  action,  proved  that  said  bill  of  ex- 
change was  drawn  and  indorsed  in  blank,  in  the  State  of 
Alabama,  purely  for  the  accommodation  of  the  acceptors, 
(who  were  living  and  doing  business  in  Columbus,  in  the 
State  of  Georgia,)  without  any  consideration  between 
them,  and  to  enable  the  acceptors  to  raise  money  on  the 
said  bill ;  that  said  bill  of  exchange,  when  thus  drawn  and 
indorsed,  was  left  in  the  hands  of  said  acceptors  by  the 
defendant. 

He  also  proved,  that  said  H.  H.  Epping,  named  in  the 
protest,  was,  at  the  maturity  of  said  bill,  the  agent  and 
ofl&cer  of  the  said  Union  Bank,  located  in  Georgia ;  that 
the  acceptors  were  doing  business  as  commission  mer- 
chants, in  Columbus,  in  the  State  of  Georgia,  at  the  time 
of  the  drawing  and  indorsing  of  the  said  bill  of  exchange, 
and  at  the  maturity  thereof. 

He  also  further  offered  to  prove,  that  before,  and  at  the 
maturity  of  said  bill  of  exchange,  the  said  acceptors  were 
indebted  to  him,  the  defendant,  in  a  large  sum  of  money, 
as  much  as  ifive  thousand  dollars,  and  that  this  indebted- 
ness remained  unsettled  at  the  time  of  the  trial.  To  this 
evidence,  the  plaintiif  objected,  and  the  objection  was  sus- 
tained, and  the  evidence,  thus  offered,  excluded,  and  the 
defendant  excepted. 

The  evidence  offered,  and  excluded  by  the  court,  on  the 
objection  of  the  plaintiff,  should  have  been  admitted.  With 
the  other  evidence,  it  tended  to  show  that  the  plaintiff  was 
not  a  bona  fide  holder  of  the  bill,  and,  therefore,  to  rebut 
the  presumption  that  ordinarily  prevails,  that  an  indorsee 
of  a  bill  of  exchange  is  to  be  considered  a  holder  for  value. 

On  the  evidence  here  set  out,  which  the  bill  of  excep- 
tions says,  was  all  the  evidence  in  the  case,  the  court,  at 
the  instance  of  the  plaintiff,  charged  the  jury,  that  if.  they 
believed  the  evidence,  the  plaintiff  was  entitled  to  recover 
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the  amount  of  the  bill,  five  per  cent  damages,  and  interest 
to  the  day  of  trial.     To  this  charge  the  defendant  excepted. 

This  charge  was  clearly  wrong.  Such  a  charge  should 
rarely  be  given — never,  except  in  a  very  clear  case.  Such 
a  charge  is  too  apt  to  interfere  with  the  province  of  the  jury. 
On  the  evidence  given,  and  that  improperly  excluded,  we 
think  the  verdict  should  have  been  for  the  defendant. 

In  the  ordinary  course  of  things,  the  holder  of  a  bill  of 
exchange  is  presumed  to  be,  prima  facie,  a  holder  for  value; 
and  he  is  not  bound  to  establish  that  he  has  given  value 
for  it,  until  the  other  party  has  established  the  want,  or 
failure,  or  illegality,  of  the  consideration. — Story  on  Bills, 
§  193. 

When  the  drawer  of  a  bill  of  exchange  has  proved  that 
it  was  procured  by  fraud,  or  that  there  was  a  want  or  failure 
of  consideration,  the  presumption  that  the  indorsee  paid 
value  for  it,  is  overcome,  and  it  is,  then,  incumbent  on  him, 
to  prove  that  fact  before  he  can  claim  the  protection  which 
the  law  gives  to  an  indorsee  for  value,  without  notice. — 
Boss  V.  Drinkard,  Adrnr,  '65  Ala.  Rep.  434-441. 

The  evidence  in  this  case,  with  that  excluded  by  the 
court  below,  we  think,  tended  very  strongly  to  show,  that 
the  plaintiff  did  not  acquire  the  bill,  in  the  ordinary  course 
of  business,  before  maturity,  for  value,  and  without  notice. 

The  presumption,  therefore,  that  ordinarily  prevails,  in 
such  cases,  was  overcome,  and  cast  upon  the  plaintiff  the 
burthen  of  showing  that  he  was  a  bona  Jide  holder  of  the 
bill,  for  value,  and  without  notice. 

Without  such  proof,  he  must  be  held  to  have  taken  the 
bill,  subject  to  all  its  infirmities — all  the  defenses  and  equi- 
ties that  existed  against  it. 

For  the  errors  in  sustaining  the  demurrer  to  the  fifth 
plea,  and  in  rejecting  the  evidence  offered  by  the  defend- 
ant, and  objected  to  by  the  plaintiff,  and,  also,  in  the  charge 
given  to  the  jury,  the  judgment  is  reversed  and  cause  re- 
manded, at  the  costs  of  the  appellee. 
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LEONI  vs.  THE  STATE. 

[indictment  roK  rape.] 

1.  Indictment  for  rape ;  what  need  not  charge. — An  indictment  for  rape, 
under  the  form  in  the  Revised  Code,  is  good.  In  such  an  indictment, 
it  is  not  necessary  to  charge  that  the  carnal  knowledge  of  the  female 
■was  "against  her  will." 

2.  iSame;  what  evidence  not  admissiile  as  eindence  of  guilt  on  trial  of. — On 
the  trial  of  an  indictment  for  rape,  it  is  proper  to  prove  what  complaint 
was  made  by  the  prosecutrix,  and  in  support  of  such  proof,  the  testi- 
mony of  a  witness,  to  whom  complaint  was  made,  as  to  how,  when, 
where,  and  what  complaint  was  made,  was  rightfully  admitted  ;  but 
where  the  guilt  of  the  accused  depended  solely  upon  the  evidence  of 
the  prosecutrix,  the  testimony  of  a  witness  as  to  prosecutrix's  showing 
witness  a  garment  with  blood  and  mud  upon  it,  which  prosecutrix  said 
was  worn  by  her  at  the  time  of  the  rape,  (the  witness  not  knowing  any 
fact  about  the  garment  having  been  worn  as  stated,  nor  connecting  it 
with  any  fact  known  to  the  witness  as  pointing  to  the  guilt  of  the  de- 
fendant,) although  a  part  of  the  complaint,  and  for  that  purpose  admis- 
sible, when  so  limited,  was  not  evidence  of  guilt,  but  mere  hearsay,  and 
should  have  been  rejected  as  proof  of  guilt. 

3.  Punishment ;  ivhen  leaving  to  jury  to  fix,  is  error. — When  it  is  made  by 
law  the  duty  of  the  court  to  iix  the  punishment  on  conviction  of  an 
offense,  and  the  court  leaves  it  to  the  jury  to  fix  such  punishment,  it  is 
such  an  error  as  will  work  a  reversal  of  the  conviction  and  sentence. 

4.  Charge  to  jury  ;  what  erroneous,  on  trial  for  rape. — A  charge  to  the  jury, 
that  "if  the  testimouj''  of  the  prosecutrix,  as  to  the  guilt  of  the  pris- 
oner, is  sufficiently  clear  and  explicit  to  convince  your  minds,  beyond 
a  reasonable  doubt,  of  the  prisoner's  guilt,  then  you  would  be  author- 
ized to  convict  upon  her  testimony  alone ;  but  if  you  have  any  doubts 
of  the  prisoner's  guilt,  upon  her  evidence,  then  you  must  enquire  whether 
her  evidence  has  any  support,"  in  such  a  case  as  this,  where  such  sup- 
port can  come  only  from  the  testimony  of  witness,  who  is  impeached, 
and  who  knows  nothing  of  the  commission  of  the  offense,  except  from 
hearsay,  is  calculated,  unnecessarily,  to  violate  that  great  care  and  cau- 
tion so  essential  in  determining  the  guilt  of  an  accused,  on  a  charge  of 
rape.     (Peck,  C.  J.,  not  concurring  in  the  criticism  on  the  charge.) 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  Hon.  C.  F.  Moulton. 

The  facts  upon  which  the  case  turns  are  sufficiently  set 
out  in  the  opinion, 
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Alex.  McKjnstry,  for  appellant. 
Joshua  Morse,  Attorney- General,  contra. 

PETERS,  J.— On  the  12tli  day  of  June,  1869,  Gaetano 
Leoni,  the  appellant,  was  indicted,  in  the  city  court  of  Mo- 
bile, for  rape  on  Elizabeth  Lazzaro.  The  indictment  was 
in  the  following  words  : 

"  The  State  of  Alabama,  )      City  Court  of  Mobile. 

Mobile  county.  )  June  Term,  1869. 

"  The  grand  jury  of  said  county  charge,  that,  before  the 
finding  of  this  indictment,  Gaetano  Leoni  forcibly  ravished 
Elizabeth  Luzzaro,  a  female,  against  the  peace  and  dignity 
of  the  State  of  Alabama." 

This  cause  came  on  to  be  tried  at  the  fall  term  of  said 
court,  in  the  year  1869,  when  the  said  defendant,  Leoni^ 
demurred  to  said  indictment,  and  for  cause,  showed  that  it 
was  not  alleged  in  said  indictment,  that  the  act  of  carnal 
knowledge  of  her  (said  Lazzaro)  "  was  against  her  will." 
This  demurrer  was  overruled  by  the  court.  Thereupon  the 
defendant  went  to  trial,  with  a  jury,  upon  the  plea  of  not 
guilty,  was  convicted  of  an  assault,  with  intent  to  ravish 
the  said  Elizabeth  Lazzaro,  and  sentenced  to  five  years 
imprisonment  in  the  penitentiary.  From  this  sentence  he 
appeals  to  this  court. 

In  such  a  case,  it  is  the  duty  of  this  court  to  "  render 
such  judgment  on  the  record  as  the  law  demands." — Rev. 
Code,  §  4314. 

On  the  trial  below,  the  defendant  made  several  objections 
to  the  rulings  of  the  court,  which  were  reserved  in  a  bill 
of  exceptions. 

There  was  no  testimony  for  the  State  before  the  jury, 
except  that  of  the  prosecutrix,  which  tended  to  establish 
the  charge.  Mrs.  Norsano  was  examined  for  the  prosecu- 
tion, but  she  testified  only  to  such  facts  as  the  girl  Lazzaro 
had  told  her.  Mrs.  Norsano's  testimony  was  not  such  as 
could  have  been  the  grounds  of  a  conviction,  had  it  been 
true,  and  upon  her  examination  before  the  committing  ma- 
gistrate and  the  court,  she  made  a  very  sclious  mistake  in 
the  time  at  which  it  occurred,    She  was  mistaken,  or  she 
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was  untruthful.  She  explained  her  mistake  by  saying  that 
she  was  a  foreigner,  and  did  not  very  well  understand  the 
language.  There  is  ao  language  spoken  in  the  city  crourt 
of  Mobile  in  which  the  29th  day  of  December  and  the  26th 
day  of  November  are  the  same.  Yet  Mrs,  Norsano  said 
upon  her  examination  before  the  magistrate  in  May,  that 
the  occurrences  which  she  detailed  had  happened  on  the 
29th  day  of  December,  and  before  the  court  she  said  the 
true  date  was  the  26th  day  of  November, 

In  her  testimony,  Mrs,  Norsano  says  the  girl  Lazzaro 
asked  her  upon  one  occasion,  if  she  and  Mrs.  Leoni  had 
not  been  talking  about  her,  (said  Lazzaro,)  and  she  told 
her,  in  reply,  that  they  had,  and  that  Mrs.  Leoni  had  said 
she  was  a  bad  girl,  and  alluded  to  her  staying  at  night 
under  the  house.  Then  the  prosecutrix  told  her  that  the 
defendant  had  dragged  her  under  the  house  and  forced 
her.  She  then  showed  bruises  on  her  arms  and  legs,  but 
it  was  doubtful  whether  they  had  been  occasioned  by  her 
father's  whipping  her,  or  by  the  defendant.  In  the  same 
conversation,  the  prosecutrix  exhibited  to  her  an  under- 
garment with  stains  of  mud  and  blood  upon  it,  which  she 
(Lazzaro)  said  she  had  on  when  she  had  been  with  Leoni 
under  the  house,  but  she  did  not  have  it  on  when  it  was 
exhibited,  nor  did  Mrs.  Norsano  know  that  she  had  then 
worn  it.  This  testimony  in  relation  to  the  garment  and  all 
the  statements  about  its  appearance,  the  defendant,  after 
cross-examination  about  it,  moved  to  exclude.  This  mo- 
tion was  refused,  and  the  refusal  was  reserved  in  the  bill 
of  exceptions.  The  girl  Lazzaro  had  mentioned  this  cir- 
cumstance of  the  exhibition  of  her  garment  to  Mrs.  Nor- 
sano on  her  direct  examination. 

It  was  proper  for  the  girl  to  make  complaint,  (1  Euss. 
Cr.  688,  689) ;  and  it  was  competent  for  Mrs.  Norsano  to 
prove  what  this  complaint  was,  and  how  and  when  it  was 
made.  In  this  view  of  the  evidence,  the  garment  was  a 
part  of  the  complaint,  but  it  was  not  evidence  of  the  de- 
fendant's guilt,  as  it  was  not  connected  v/ith  any  fact  known 
to  Mrs.  Norsano  that  pointed  to  guilt.  As  an  evidence  of 
guilt,  ^by  Mrs.  Norsano,  it  was  merely  hearsay.  And  for 
this  purpose  it  ought  to  have  been  rejected,  as  an  evidence 
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of  gailt.  But  as  the  objection  was  general,  and  it  was 
competent  to  prove  the  complaint  and  its  character,  it 
ought  not  to  have  been  rejected,  as  it  was  allowable  for  this 
purpose,  when  so  limited. 

The  testimony  of  the  prosecutrix,  upon  whose  evidence 
the  whole  case  turns,  is  not  free  from  grave  suspicion  of  a 
want  of  truth  and  fairness.  She  is  shown  to  be  a  woman 
without  virtue,  and  her  testimony  is  contradicted  by  For- 
rester, and  by  Aronne  and  Legalla,  and  by  the  good  char- 
acter of  the  defendant;  and  her  complaint  shows,  that 
after  staying  an  hour  and  a  half  under  the  house  with  Le- 
oni, she  made  no  out-cry  about  it  until  the  third  day  after- 
wards, and  then  only  in  vindication  of  herself  against  Mrs. 
Leoni's  suspicions  that  she  was  a  bad  girl.—  The  People  v. 
Hulse,  3  Hill,  309. 

Under  such  a  state  of  testimony,  the  charge  was  unfair 
and  calculated  to  mislead,  in  a  case  of  this  character.  The 
charge  of  the  court  was  calculated,  and  apparently  in- 
tended, to  rest  the  case  wholly  upon  the  testimony  of  the 
prosecutrix.  This  was  a  violation  of  the  important  cau- 
tion, so  emphatically  insisted  on,  by  Lord  Chief-Justice 
Hale.  He  says  it  should  always  be  remembered,  "•  that 
this  is  an  accusation  easily  to  be  made  and  hard  to  be 
proved,  and  harder  to  be  defended  by  the  party  accused, 
though  never  so  innocent."  And  this,  he  thinks,  occurs 
from  the  hateful  nature  of  the  oflfense,  which  "  many  times, 
transporting  the  judge  and  jury  with  so  much  indignation, 
that  they  are  over  hastily  carried  to  the  conviction  of  the 
person  accused  thereof,  by  the  confident  testimony,  some- 
times, of  a  malicious  and  false  witness." — 1  Hale  P.  C.  635, 
636 ;  1  Russ.  Cr.  190,  191,  marg. 

That  portion  of  the  charge  of  the  court  which  is  here 
urged  to  be  improper,  is  in  these  words  : 

"  If  the  testimony  of  the  prosecutrix  as  to  the  guilt  of 
the  prisoner  is  sufficiently  clear  and  explicit  to  convince 
your  minds  beyond  a  reasonable  doubt  of  the  prisoner's 
guilt,  then  you  would  be  authorized  to  convict  upon  her 
testimony  alone  ;  but  if  you  have  any  doubt  of  the  prisoner's 
guilt,  upon  her  evidence,  then  you  must  enquire  whether  her 
evidence  has  any  support." 


114 FOBTY-FOUBTH  ALABAMA. 

Leoni  v.  Tbe  State. 

Such  a  charge,  in  such  a  case,  upon  such  testimony,  by 
such  a  witness,  is  calculated,  unnecessarily,  to  violate  the 
great  caution  above  insisted  upon. 

But  besides  this,  it  was  left  to  the  jury  to  fix  the  length 
of  the  period  of  imprisonment  in  this  case,  and  the  judg- 
ment of  the  court  followed  the  verdict.  This  the  court 
had  no  authority  to  do.  It  is  not  for  this  court  to  enquire 
whether  there  was  good  reason  for  this  or  not.  It  is  a 
positive  rule  of  law.  The  courts  can  not  properly  know 
any  other,  else  they  make  reason  take  the  place  of  the  law. 
The  legislature  has  the  sole  power  to  direct  the  courts  in 
what  manner  they  shall  proceed  in  the  trial  of  a  cause. 
When  this  is  done,  their  direction  becomes  the  rule  which 
forms  a  part  of  the  '*  due  course  of  law,"  which  it  is  the 
right  of  the  defendant  to  have  administered.  It  becomes 
the  way,  and  the  only  way,  unless  the  legislature  has  en- 
larged it  with  exceptions.  The  court  can  not  substitute 
its  reason  for  the  law.  Beason  ceases  to  be  the  guide 
when  the  law  is  known.  It  is  only  when  the  law  is  uncer- 
tain, that  "right  and  justice"  become  the  rule.  Then 
reason  may  aid  in  the  search  after  these. — Bevised  Code, 
§§  3670,  3a06. 

The  indictment  is  sufficient. — Bev.  Code,  §  4141,  p.  808, 
No.  7. 

The  verdict  of  the  jury  shows  that  it  was  a  compromise. 
If  the  testimony  of  the  prosecutrix  was  believed,  the  de- 
fendant was  guilty  of  rape.  If  it  was  not  truthful  in  the 
higher  degree,  it  was  equally  untruthful  in  the  lower.  Such 
verdicts  are  not  to  be  encouraged. 

Let  the  judgment  and  conviction  of  the  court  below  be 
reversed,  and  the  cause  remanded  for  a  new  trial.  And  in 
the  meantime,  the  defendant,  said  Gaetano  Leoni,  will  be 
held  in  custody  until  discharged  by  due  course  of  law. — 
Bevised  Code,  §  4316. 

PECK,  C.  J.,  concurred  in  the  judgment  of  reversal,  but 
did  not  concur  in  the  criticism  on  the  charge  to  the  jury, 
cited  in  the  opinion.  He  thinks  the  charge  proper,  but 
that  it  was  not  proper  to  leave  the  fixing  of  the  period  of 
confinement  to  the  jury. 
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BUKCH  vs.  CABTEK  et  al. 

[bill  in  equity  to   set   up  A.ND  ENFORCE   VENDOB's   LTEN   FOB   UNPAID  PUB- 
CHASE-MONEY   OF    LAND.] 

1.  Vendor,  lien  of;  again«t  tchom  exists. — The  lien  of  the  vendor,  for  the 
purchase-money  of  real  estate,  exists  against  the  vendee  and  against 
volunteers  and  purchasers  under  him,  with  notice,  or  having  an  equit- 
able title  only. 

2.  Same;  against  whom  does  not  exist. — Biit  the  lien  does  not  exist  against 
purchasers  under  a  conveyance  of  the  legal  estate,  made  lona  fide  for  a 
valuable  consideration,  without  notice,  if  they  have  paid  the  purchase- 
money. 

3.  Same ;  purchaser,  what  chargeable  with  notice  of. — The  purchaser  is 
chargeable  with  notice  of  every  thing  that  appears  on  the  face  of  the 
deeds  in  the  chain  of  his  title,  but  he  is  not  bound  to  enquire  into  col- 
lateral circumstances. 

Appeal  from  Chancery  Court  of  Montgomery. 
Heard  before  Hon.  N.  W.  Cocke. 

This  was  a  bill  in  equity  filed  by  Eliza  J.  Burch,  the  ap- 
pellant, against  the  appellees,  seeking  to  set  up  and  en- 
force a  vendor's  lien  on  certain  land. described  in  the  bill, 
for  the  unpaid  purchase-money  thereon. 

The  land  in  question  was  sold  by  the  appellant,  Mrs. 
Eliza  J.  Burch,  in  1859,  to  one  of  the  appellees,  A.  J, 
Burch  ;  Mrs.  Burch,  giving  a  warranty  deed  in  fee  to  the 
purchaser,  and  the  purchaser  giving  his  note  for  the  pur- 
chase-money. In  1860,  the  appellee,  Burch,  who  was  then 
in  possession,  sold  the  lands  in  controversy  to  his  co-ap- 
pellee Carter,  who  paid  for  the  land  at  the  time  of  the  sale, 
receiving  from  A.  J.  Burch  a  warranty  deed  in  fee  to  said 
lands.  The  bill  alleges  notice  on  the  part  of  Carter,  be- 
fore paying  the  purchase-money,  of  the  lien  of  appellant. 

The  defense  set  up,  by  the  appellee.  Carter,  is  that  he  is 
a  bona  fide  purchaser  of  the  land,  for  a  valuable  consider- 
ation, without  notice  of  appellant's  lien. 

The  cause  was  submitted  for  decree,  on  bill  and  answer, 
and  the  testimony.    The  chancellor  dismissed  the  bill  and 
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taxed  appellant  with  costs.  The  proof  as  to  the  notice  on 
the  part  of  Carter,  and  other  facts  of  the  case,  will  be  found 
in  the  opinion. 

The  decree  of  the  chancellor  is  now  assigned  for  error. 

Watts  &  Troy,  for  appellant. 
Elmore  &  Gunter,  contra. 

B.  F.  SAFFOLD,  J.— The  matter  of  difficulty  in  this 
case  is  a  question  of  fact,  rather  than  of  law. 

The  lien  of  the  vendor  exists  against  the  vendee  and 
against  volunteers  and  purchasers  under  him  with  notice, 
or  having  an  equitable  title  only. — Burns  v.  Taylor,  23  Ala. 
255  ;  Story's  Eq.  Jur.  vol.  2,  §  1225.  But  it  does  not  exist 
against  purchasers  under  a  conveyance  of  the  legal  estate 
made  bona  fide,  for  a  valuable  consideration,  without  no- 
tice, if  they  have  paid  the  purchase-money. — Story's  Eq. 
Jur.  vol.  2,  §  1228  ;  Sugden  on  Vendors,  ch.  12,  §  3,  p.  557  ; 
Mackreth  v.  Symmons,  15  Vesey,  336 ;  6  John's  Ch.  B.  402, 
403. 

The  defendant,  Carter,  pleads  that  he  is  a  bona  fide  pur- 
chaser, for  valuable  consideration,  without  notice,  from  his 
vendor  A.  J.  Burch,  who  was  seized  in  fee,  and  was  in  posses- 
sion of  the  land  in  question  at  the  time  of  the  sale  and  con- 
veyance to  him,  and  that  he  paid  the  purchase-money  be- 
fore notice.  If  the  facts  sustain  this  plea,  the  complainant 
has  no  cause  of  action  against  him.  The  only  part  of  the 
plea  controverted  is  whether  he  is  a  purchaser  without 
notice. 

The  proof  on  the  part  of  the  complainant  is — 1st,  the 
testimony  of  Simmons  that  he  twice  told  the  defendant 
the  purchase-money  had  not  been  paid  to  Mrs.  Burch  and 
his  reply  each  time,  "  I  reckon  there  will  be  no  danger  ;" 
2d,  the  testimony  of  Lyde  that  the  complainant  and  him- 
self were  present  when  A.  J.  Burch  handed  his  deed  for 
the  land  to  the  defendant  Carter,  and  received  from  him 
checks  for  the  purchase-money;  that  as  soon  as  Burch 
received  them  he,  Burch,  turned  to  the  complainant  and  said, 
"when  I  draw  the  money  on  these  checks  I  will  go  to  your 
house  and  make  the  first  payment  on  the  land." 
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For  the  defendant  there  is — 1st,  iiis  own  testimony  that 
neither  Simmons  nor  any  one  else,  told  him,  before  he  had 
paid  A.  J.  Burch,  that  the  purchase-money  had  not  been 
paid  to  the  complainant ;  that  A.  J.  Burch  had  told  him 
it  had  been  paid,  and  he  did  not  know  to  the  contrary ; 
2nd,  the  testimony  of  A.  J.  Burch,  that  at  the  interview 
mentioned  by  Lyde,  he  did  not  hear  any  one  tell  the  de- 
fendant the  complainant  had  not  been  paid  ;  3d,  the  deed 
of  complainant  reciting  the  receipt  of  its  consideration, 
and  the  possession  of  A.  J.  Burch ;  4th,  the  silence  of 
complainant  when  she  saw  A.  J.  Burch  selling  the  land 
to  the  defendant,  and  receiving  from  him  checks  for  the 
purchase-money. 

There  is  direct  conflict  between  the  evidence  of  Sim- 
mons and  of  Carter.  Simmons  is  the  friend  and  agent  of 
the  complainant,  and  is  not  interested.  Carter  is  inter- 
ested,but unimpeached.  At themeetingmentionedby Lyde, 
Carter  may  not  have  heard  the  remark  of  A.  J.  Burch  to 
the  complainant,  that  he  would  make  her  the  first  pay- 
ment on  the  land,  or  he  may  not  have  understood,  that  he 
was  referring  to  this  land ;  the  land  bought  by  Carter  from 
A.  J.  Burch  not  being  all  the  land  which  was  purchased 
by  Burch  from  complainant.  The  complainant's  silence 
on  the  occasion  is  very  expressive  of  acquiescence  in  what 
was  being  done. 

The  absence  of  all  motive  on  the  part  of  Carter  for 
taking  such  a  risk,  as  he  would  have  done  if  he  knew  the 
complainant  had  not  received  payment,  is  at  least  an  ar- 
gument in  favor  of  his  want  of  knowledge. 

If  the  weight  of  evidence  is  not  on  the  side  of  the  de- 
fendant, it  is  very  evenly  balanced,  and  the  burden  of  proof 
is  on  the  complainant. — Conner  v.  luck,  11  Ala.  79i  ;  Mason 
V.  Peck,  7  March,  301 ;  Roberts  v.  Salisbury,  3  Gill  &  J.  425. 
The  vendor's  lien,  though  fully  recognized  in  this  State,  is 
a  secret  trust,  exhibiting  little,  where  a  conveyance  is  made, 
to  put  a  subsequent  purchaser  on  inquiry.  The  defendant 
is  a  purchaser  with  notice  of  everything  that  appears  on 
the  face  of  the  deed  in  the  chain  of  his  title,  but  he  is  not 
bound  to  inquire  into  collateral  circumstances. — Attorney- 
General  V.  Backhouse,  17  Vesey,  282. 

The  decree  of  the  chancellor  is  affirmed. 
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Note  by  REPORTEE.^The  foregoing  opinion  was  deliv- 
ered at  the  June  term,  1869,  and  at  a  subsequent  day  of 
the  term,  appellant  applied  for  a  rehearing.  The  applica- 
tion was  held  under  advisement  until  the  present  term, 
when  the  following  response  was  made  thereto  ; 

B.  F.  SAFFOLD,  J.— The  testimony  in  this  case  has 
been  carefully  reviewed.  The  evidence  of  two  witnesses 
tends  to  the  proof  of  notice  to  the  subsequent  purchaser, 
Carter.  Simmons  testifies  positively  that  he  told  him  twice, 
that  Mrs.  Burch  had  not  been  paid.  Lyde  testifies  that  in 
the  presence  of  Carter,  A.  J.  Burch  told  Mrs.  Burch,  when 
he  collected  the  money  to  be  paid  him  by  Carter,  he  would 
make  her  the  first  payment  on  the  land.  This  is  all  of  the 
appellant's  testimony  on  that  point. 

On  the  part  of  the  appellee,  Carter,  he  himself  was  ex- 
amined, and  he  swears  positively  that  Simmojjs  did  not  tell 
him  Mrs.  Burch  had  not  been  paid  until  several  months 
after  he  had  purchased  and  paid  for  the  land  ;  that  no  one 
else  told  him  anything  about  it,  and  he  did  not  know  it. 
His  testimony  opposes  that  of  Simmons  in  every  partic- 
ular. He  is  a  competent  witness,  and  if  so,  there  is  no 
reason  why  his  interest  in  the  suit  should  alone  discredit 
him.  If  Lyde's  testimony  stood  unaffected  by  any  other, 
it  would  be  difficult  to  say  that  the  declaration  of  A.  J. 
Burch  to  Mrs.  Burch,  "  when  I  collect  the  money  on  tbese 
checks  I  will  make  you  the  first  payment  on  the  land," 
made  in  the  room  where  Carter  was,  should  charge  him  with 
notice.  Lyde  does  not  say  Carter  heard  the  conversation. 
He  does  not  say  he  might  have  heard  it.  Can  it  be  con- 
cluded that  Carter  did  hear  it,  and  did  understand  it  to  re- 
fer to  the  land  he  had  just  paid  A.  J.  Burch  for  ?  A.  J. 
Burch  ,  does  not  say  that  such  a  conversation  took  place, 
and  Mrs.  Burch  is  not  examined  at  all.  Both  of  them 
could  have  proved  it,  if  it  occurred.  As  Mrs.  Burch  had 
made  a  deed  of  the  land  to  A.  J.  Burch,  the  burden  of 
proving  notice  was  on  her.  To  reverse  the  decision  of 
the  chancellor  on  a  question  of  fact  the  weight  of  evidence 
should  be  decidedly  in  favor  of  the  appellant.      Our  opinion 


JANUAET  TERM,  1870.  119 

Bibb  &  Falkner,  Ex'rs,  v.  Court  of  County  Commissioners. 

still  is,  that  the  evidence  is  very  evenly  balanced,  if  not  in 
favor  of  the  appellee. 
A  rehearing  is  denied. 


BIBB  &  FALKNER,  Ex'rs,  v.i.  COURT  OF  COUNTY 
COMMISSIONERS. 

[appeal  from  order  eefxjsikg  mandamus.  J 

1.  Mandamus;  when  icill  be  denied. — An  application  for  a  vmndamxis  to 
compel  a  court  of  county  commissioners  in  this  State  to  provide  a  fund, 
by  taxation  or  otherwise,  to  pay  debts  contracted  during  the  late  jiebel- 
lion  to  feed  and  support  the  families  of  Confederate  soldiers,  will  be 
denied.     (Saffold,  J.,  disserding.) 

2.  War  debts  ;  what  are,  within  the  spirit  and  policy  of  ordinance  No.  37  of 
the  convention  of  18G7. — Debts  so  contracted  are  war  debts,  within  the 
spirit  and  policy  of  ordinance  No.  37  of  the  convention  of  1867,  and 
therefore  void.  They  are  also  void,  as  debts  contracted  in  violation  of 
the  laws  and  policy  of  the  United  States.     (Saffold,  J.,  dissenting.) 

Appeal  from  the  Circuit  Court  of  Chambers. 
Tried  before  Hon.  Littleberry  Strange. 

This  was  an  application  by  the  appellants,  as  executors 
of  the  last  will  and  testameot  of  W.  B.  S.  Gilmer,  deceased, 
to  the  circuit  court  of  Chambers  county,  to  (Jompel  the 
court  of  county  commissioners  of  said  county  of  Chambers, 
to  levy  a  tax  to  pay  certain  warrants,  issued  by  said  court 
of  county  commissioners  during  the  years  1862-3-4,  the 
property  of  their  testator.  The  relators,  in  their  petition, 
aver  that  said  warrants  were  issued,  in  payment  of  money 
loaned  by  their  testator  to  said  court  of  county  commis- 
sioners, to  enable  it  "  to  purchase  food,  provisions  and  sup- 
plies for  the  poor,  and  for  persons  in  needy  and  indigent 
circumstances  in  said  county,  and  for  money  advanced  by 
their  testator  in  the  purchase  of  orders  and  warrants  issued 
by  order  of  said  court  of  county  commissioners,  for  the 
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same  purpose,  in  favor  of  other  persons,  all  of  which  de- 
mands or  claims  on  said  county,  are  duly  audited  and  al- 
lowed by  said  court  of  county  commissioners,  and  warrants 
duly  issued  therefor,  for  the  payment  of  the  same,  as 
charges  on  the  county  treasury  of  such  county."  Petition- 
ers further  show,  that  "  there  was,  from  the  beginning  of 
the  year  A.  D.  1862,  up  to  the  close  of  the  year  1864,  a 
war  going  on  between  the  United  State*^  and  several 
of  the  Southern  States,  and  a  large  number  of  citizens  of 
said  county  had  gone  off  out  of  said  county  and  engaged 
as  belligerents  in  said  war,  and  had  left  their  families  in 
helpless  and  destitute  circumstances,  and  without  the  means 
of  subsistence  ;  under  which  circumstances  it  became,  and 
was  the  duty  of  the  court  of  county  commissioners  of  said 
county  to  make  provisions  for  their  support  and  mainten- 
ance, &c.;  that  there  was  not  sufficient  funds  in  the  county 
treasury,  at  the  time  said  debts  were  contracted,  for  said 
purpose ;  that  the  court  of  county  commissioners,  who 
were  then  acting  for  said  county  as  commissioners,  con- 
tracted the  debts  mentioned  in  the  warrants,  for  the  sup- 
port of  indigent  persons  in  said  county,  in  good  faith  and 
solely  for  the  purpose  of  supporting  the  indigent  in  said 
county,  large  numbers  of  whom  absolutely  needed  subsist- 
ence, &G.;  that  the  money  loaned,  &c.,  was  loaned  in  good 
faith  by  their  testator,  at  the  request  of  the  persons  then 
acting  as  court  of  county  commissioners,  and  upon  the 
faith  and  credit  of  said  county,"  &c. 

The  warrants  referred  to,  fourteen  in  number,  are  all  set 
out  in  the  transcript  and  made  a  part  of  the  petition.  As 
appears  from  the  face  of  the  warrants,  three  of  them  were 
issued  "  for  provisions  furnished  the  families  of  indigent 
and  absent  soldiers,"  eight  others  "  for  provisions  furnished 
the  families  of  absent  soldiers,"  two  warrants  were  issued 
"  for  money  loaned  for  the  use  of  families  of  absent  sol- 
diers," and  the  remaining  warrant  was  "  for  cash  loaned 
the  county,  with  interest  from  date." 

The  petitioners  then  show  a  presentation  and  registra- 
tion of  said  warrants,  as  by  law  required,  and  also  a  sec- 
ond time,  in  accordance  with  a  requirement  of  said  court 
of  county  commissioners,  in  reference  to  claims  arising 
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during  the  war,  and  a  refusal  of  the  county  treasurer  to 
pay  the  same,  and  a  refusal  on  the  part  of  the  court  of 
county  commi^^sioners  to  provide  in  any  manner  for  the 
payment,  or  allowance,  of  said  claims. 

The  relation  was  demurred  to — 1st,  because  the  commis- 
sioners court  had  no  authority  to  borrow  money ;  2d,  be- 
cause the  relation  shows  no  legal  liability  against  the 
county;  3d,  because  the  relation  shows  an  illegal  consid- 
eration. 

The  court  sustained  the  demurrer,  and  taxed  relators 
with  costs,  and  its  a«tion  is  now  assigned  for  error. 

Falkner  &  Molton,  for  appellants, 
C.  D.  Hudson,  and  G.  W.  Gunn,  cmlra, 

PECK,  C.  J.  —We  think  it  manifest,  from  the  whole 
scope  of  the  petition  to  the  court  below,  that  the  debts, 
alleged  to  have  been  contracted  by  the  court  of  county 
commissioners  of  Chambers  county,  were  contracted  with 
appellants'  testator,  in  the  years  1862,  1863,  and  1864, 
during  the  progress  of  the  late  rebellion,  to  obtain  provis- 
ions, and  otherwise  to  provide  for  the  families  of  soldiers, 
in  the  service  of  the  so-called  Confederate  States. 

We  hold  that  the  appellees,  the  present  court  of  county 
commissioners  of  said  county,  are  under  no  legal  obliga- 
tion to  recognize  said  debts,  or  in  any  way  make  provision 
for  their  payment. 

If  they  are  not  debts  embraced  by  the  letter  of  ordinance 
No.  37  of  the  convention  of  1867,  entitled  "  An  ordinance 
declaring  the  war  debt  of  Alabama  void,"  thej'  are  within 
the  spirit  and  policy  of  said  ordinance.  A  debt  contracted 
to  feed,  or  provide  for  the  support  of  the  families  of  Con- 
federate soldiers,  is  as  really  a  war  debt  as  if  contracted 
to  feed  and  provide  for  the  Confederate  soldiers  themselves. 

But  aside  from  said  ordinance,  such  a  debt  must  be  held 
to  have  been  contracted  to  aid  and  promote  said  rebellion, 
and  therefore  contracted  in  violation  of  the  laws  and  public 
policy  of  the  United  States,  and  for  that  reason  void. 

The  decision  of  the  court  below,  in  sustaining  the  de- 
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murrer  to  the  relation  or  petition  of  the  appellants,  filed 
to  obtain  a  mandamus  to  compel  the  appellee,  the  court  of 
county  commissioners  of  Chambers  county,  to  provide  a 
fund  for  the  payment  of  the  debts  named  in  said  petition, 
by  taxation  or  otherwise,  is  right,  and,  therefore,  the  judg- 
ment is  affirmed,  at  the  costs  of  the  appellants. 

B.  F.  SAFFOLD,  J.,  (dissenting.)— I  dissent  from  the 
judgment  of  the  court,  in  this  case,  for  the  following  rea- 
sons : 

The  app^^llants  applied  to  the  circuit  court,  at  the  spring 
term,  18H9,  for  a  rule  nisi  to  the  appellee,  to  show  cause 
why  a  mandamus  should  not  issue  to  compel  payment  of 
certain  claims  against  the  county  which  accrued  to  their 
testator  in  the  years  1862,  1863,  arid  1864,  and  to  levy  a 
tax  for  their  payment.  They  allege  that  these  claims  had 
been  audited  and  allowed  by  the  commissioners  court,  and 
warrants  had  been  issued  for  their  payment,  which  are  set 
out  in  the  transcript ;  that  these  warrants  had  been  pre- 
sented to  the  treasurer  of  the  county,  and  payment  of  them 
demanded  and  refused ;  that  application  had  been  made 
to  the  court  to  levy  a  tax,  or  make  other  provision  for  pay- 
ment, which  had  also  been  refused. 

This  application  was  demurred  to — 1st,  because  the  com- 
missioners court  had  no  authority  to  borrow  money ;  2d, 
no  legal  liability  against  the  county  was  shown ;  3d,  the 
application  shows  an  illegal  consideration.  The  demurrer 
was  sustained,  and  hence  this  appeal. 

It  must  be  remembered,  that  this  cause  has  not  been 
heard  on  its  merits,  and  that  on  demurrer  the  facts  stated 
in  the  relation  must  be  taken  as  true. 

Eleven  of  the  fourteen  claims  are  orders  by  the  court  to 
the  county  treasurer,  or  the  probate  judge,  to  pay  the 
amounts  therein  specified,  to  the  persons  named,  for  pro- 
visions furnished  to  the  families  of  absent  soldiers.  The 
application  states,  that  the  persons  for  whom  the  debts 
were  contracted  were  indigent  persons. 

The  second  and  third  grounds  of  demurrer  are  not  sus- 
tained by  the  record.  It  is  the  duty  of  the  commissioners 
court  to  provide  for  the  poor  in  the  county ;  and  also  to 
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audit  all  claims  against  the  county.  The  judge  of  probate 
is  required  to  give  the  holder  of  the  claim  a  warrant  on 
the  treasury  for  the  amount  so  allowed. — Revised  Code, 
§§  832,  907.  The  application  alleges  that  this  has  been 
done,  which  establishes  the  existence  of  a  legal  liability. 

No  illegal  consideration  appears  from  the  record.  We 
can  not  presume  that  the  families  of  soldiers  relieved  were 
those  of  persons  in  arms  against  the  Union,  or,  if  so,  that 
they  were  ministered  to  because  their  male  protectors  were 
so  engaged,  without  other  necessity.  The  allegation  is, 
that  tliey  were  in  destitute  circumstances.  It  is  well  known 
that  the  conscription  law  of  the  Confederate  States  origi- 
nated in  dire  necessity,  and  was  executed  with  relentless 
severity.  It  is  also  true,  that  the  more  destitute  portion  of 
the  people  were  especially  its  victims.  The  example  of 
the  Federal  government,  in  supplying  the  necessities  of  the 
same  class  of  persons,  suffering  from  the  same  causes,  both 
during  and  after  the  war,  is  in  favor  of  the  humanity  and 
charity  which  will  relieve  affliction,  whether  imposed  by 
misfortune  or  offense. 

The  first  ground  of  demurrer  is  an  objection  to  only  a 
portion  of  the  application,  while  it  professes  to  answer  the 
whole.  For  this  reason,  it  ought  to  have  been  overruled. 
Ferguson  dt  Scott  v.  Balers  Adr/i'rSj  24  Ala.  402  ;  Wilson  v, 
CantreU,  19  Ala.  642. 

As  these  claims  ought  to  be  paid,  unless  they  fall  under 
the  denomination  of  debts  contracted  in  aid  of  the  rebel- 
lion, I  think  the  rule  nisi  ought  to  have  been  granted,  in 
order  that  their  true  character  might  be  shown. 

Note  by  Reporter. — At  a  subsequent  day  of  the  term, 
Messrs.  Falkner  &  Molton,  for  appellants,  filed  a  lengthy 
application  for  a  rehearing,  contending,  among  other  things, 
that  the  fact  that  the  families  supported  were  families  of 
absent  soldiers,  made  them  none  the  less  indigent,  nor  re- 
lieved the  county  from  the  duty  imposed  by  the  statute 
and  by  humanity,  of  supporting  indigent  and  needy  per- 
sons and  those  unable  to  provide  for  themselves ;  that  the 
courts  must  presume  in  favor  of  the  innocence  of  parties, 
in  the  absence  of  proof  to  the  contrary,  and  that  under  the 
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evidence  disclosed  in  the  relation,  the  court,  if  it  presumea 
at  all,  must  presume  that  the  absent  soldiers  were  in  the 
U.  S.  armies,  or  if  not,,  were  conscripted,  or  otherwise 
forced  into  the  serrice  of  the  Confederate  States ;  and 
hence,  that  supporting  their  families  was  not  illegal  and 
contrary  to  public  policy. 

To  this  application  the  following  response  was  made  by 

PECK,  C.  J. — I  have  carefully  read  and  considered  the 
application  for  a  rehearing,  and  have  again  read  the  opin- 
ion of  the  court,  delivered  by  me,  and  I  remain  satisfied 
with  the  correctness  of  the  same.  The  present  court  of  county 
commissioners  are  under  no  legal  obligation  to  pay  the 
debts  contracted  by  the  rebel  court  of  county  commission- 
ers during  the  rebellion.  The  present  court  of  county  com- 
missioners are  in  no  legal  sense  the  successors  of  the  court 
called  the  court  of  county  commissioners  under  the  rebel- 
lion, or  rebel  government  of  this  State.  The  rebel  court 
of  county  commissioners  could  make  no  contract  that  can 
impose  any  legal  obligation  on  the  present  court  of  county 
commissioners,  or  on  the  people  of  said  county. 

The  application  for  rehearing  is  refused. 


COLEMAN  vs.  HOLMES. 

[action    on    PBOMISSOBY   note — STATUTE    OF   UMITATtONS.] 

1.  Statute  of  limitations  ;  for  what  length  of  time  suspended  in  Alaiama.-— 
The  statute  of  limitations  was  suspended  in  this  State  from  Uth  day  of 
January,  1861,  to  the  21  st  day  of  September,  1865  ;  that  being  the  period 
within  which  no  legal  civil  courts  existed  in  which  the  people  of  this 
State  were  compellable  to  have  their  causes  adjudicated.  (Peteks,  J., 
dissenting.) 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  Hon.  J.  McCaleb  Wiley. 
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The  appellant  sued  the  appellee  on  the  10th  of  Septem- 
ber, 1868,  on  a  promissory  note  which  was  due  the  1st  day 
of  January,  180 1.  The  defendant  pleaded  the  statute  of 
limitations  of  six  years,  and  upon  this  plea  issue  was  joined 
The  note  being  the  only  evidence  in  the  case,  the  court  in- 
structed the  jury  to  find  for  the  defendant,  and  the  plain- 
tiff excepted,  and  now  assigns  the  charge  of  the  court  for 
error. 

Section  2  of  ordinance  No.  5,  of  the  convention  of  1865, 
adopted  21st  September,  1865,  is  as  follows :  "Section  2. 
In  computing  the  time  necessary  to  create  the  bar  of  the 
statutes  of  limitations  and  non-claim,  the  time  elapsing  be- 
tween the  11th  day  of  January,  1861,  and  the  passage  of 
this  ordinance,  shall  not  be  estimated." 

The  legislature  repealed  this  section  of  the  ordinance, 
bj  the  act  of  December  4th,  1868,  which,  after  repealing 
said  section,  enacts  that  it  "shall  have  no  effect  on  any  debt 
or  claim,  just  as  if  it  had  never  been  in  force,  any  law  to 
the  contrary  notwithstanding." — Acts  1868,  p.  391. 

W.  C.  Oates,  for  appellant. 
J.  A.  CoEBiTT,  contra. 

B.  F.  SAFFOLD,  J. — Statutes  of  limitation  are  service- 
able, for  the  protection  of  debtors  against  stale  demands, 
in  discouragement  of  the  laches  of  creditors,  to  restrain 
litigation,  and  for  the  purpose  of  quieting  titles  and  giving 
proper  latitude  to  the  disposition  of  property.  They  are 
said  to  affect  the  remedy  and  not  the  debt  in  actions  ex 
contractu,  but  in  reference  to  property,  the  prescription 
completed  vests  the  title,  extinguishing  the  adverse  right 
as  well  as  the  remedy.  Too  nice  a  distinction  has  perhaps 
been  made  in  this  respect.  The  application  of  the  lex  fori 
to  them  probably  originated  from  the  principle  of  comity 
on  which  the  courts  of  one  nation  enforced  the  contracts 
made  in  another.  Under  the  restrictions  of  our  Federal 
and  State  constitutions  a  statute  of  limitations  which  should 
not  give  a  reasonable  time  after  its  passage  for  the  com- 
mencement of  suits  upon  existing  causes  of  action,  would 
be  void. — Cooley  on  Const.  Lim.  366.    So,  a  subsequent 
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repeal  of  the  limitation  law  under  which  title  to  property- 
had  been  acquired  could  not  be  given  a  retroactive  effect 
to  disturb  this  title. — Brent  v.  Chapman,  5  Crancb,  358 ; 
Leffingwell  v.  Warren,  2  Black.  599  ;  Cooley  on  Const.  Lim. 
365. 

The  conveotion  of  1865  ordained  that  in  computing  the 
time  necessary  to  create  the  bar  of  the  statute  of  limita- 
tions and  non-claim,  the  time  elapsing  between  the  llth  of 
January,  1861,  and  the  passage  of  the  ordinance  shall  not 
be  estimated. — Kev.  Code,  p.  53  ;  Ord.  5,  §  2.  The  legisla- 
ture, on  the  4th  of  December,  1868,  repealed  this  section. — 
Acts  1868,  p.  391. 

Both  of  these  enactments,  on  account  of  their  sweeping 
character,  are  amenable  to  one  or  the  other  of  the  consti- 
tutional prohibitions  above  referred  to.  It  is,  however,  in- 
sisted, with  strong  array  of  authority  to  support  it,  that 
the  ordinance  may  revive  the  remedy,  already  barred,  on 
contracts  for  the  payment  of  money,  as  well  as  efface  the 
specified  time  elapsed,  on  those  not  barred  at  the  date  of 
its  passage.  I  doubt  the  wisdom  and  justice  of  the  dis- 
tinction which  devotes  the  property,  undoubtedly  his,  of  a 
debtor  to  the  payment  of  a  debt  he  may  not  owe,  while  it 
leaves  a  trespasser  in  possession  of  property  to  which,  he 
may  be  williag  to  admit,  his  only  title  is  the  prescription. 

It  is  unnecessary  to  determine  the  effect  of  this  legisla- 
tion, as  the  conclusion  to  which  the  court  has  come  may 
be  maintained  on  other  incontestable  grounds  of  justice 
and  precedent. 

Section  2924  of  the  Revised  Code  suspends  the  statute 
of  limitations  during  the  continuance  of  war  between  the 
United  States  and  a  foreign  power,  when  either  party  to  a 
contract  is  a  subject  or  citizen  thereof.  Section  2908  de- 
ducts the  period  of  absence  from  the  State  during  which  a 
suit  might  otherwise  have  been  commenced  against  a  party. 
There  is  no  express  provision  of  our  law  for  a  case  where 
the  courts  have  been  interrupted  by  civil  commotion,  or  for 
one,  like  this,  when  the  rightful  power  had  been  excluded 
from  the  State  by  force,  and  another,  hostile  to  it  and  in- 
surrectionary, substituted  instead.    We  must  therefore  re- 
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sort  to  analogy  and  a  sense  of  justice  for  a  proper  deter- 
mination of  what  is  law. 

The  spirit  of  section  290S  is,  that  a  party  against  whom 
a  suit  may  have  been  commenced,  must  have  been  all  the 
time  within  the  jurisdiction  of  the  courts  of  the  State  hav- 
ing cognizance  of  the  cause  of  action,  and  not  merely  within 
the  territorial  limits  of  the  State.  In  the  case  of  Smith, 
Adrnr,  v.  The  Heirs  of  Bond,  (y  Ala.  386,)  the  defendant 
had  left  the  State,  but  had  returned,  and  resided  in  the 
Choctaw  nation  within  the  State  and  in  what  is  now  called 
Sumter  county,  but  without  the  jurisdiction  of  the  courts 
of  the  State.  This  court  held,  that  the  debtor,  to  avail 
himself  of  the  lapse  of  time,  must  have  been  all  the  time 
within  the  jurisdiction  of  the  State  so  that  he  might  have 
been  sued.  In  the  case  of  Slight  v.  Kane,  (I  Johns.  Cases, 
p.  76,)  the  question  was,  whether  the  defendant  was  in  the 
State  of  New  York  at  a  particular  time.  The  portion  of 
the  State  in  which  he  was,  was  within  the  British  lines  du- 
ring the  war  of  the  revolution.  The  court  held,  that  he 
was  not  within  the  State  within  the  meaning  of  the  statute, 
because  he  was  out  of  its  jurisdiction,  where  the  authority 
which  was  exercised  was  not  derived  from  the  State.  No 
writ  of  the  State  could  run  there,  consequently  no  suit 
could  be  brought  against  him  there. 

In  Hanger  v.  Abbott,  (6  Wall.  532,)  the  supreme  court  of 
the  United  States  decided  that  the  time  during  which  the 
courts  in  the  lately  rebellious  States  were  closed  to  the  cit- 
izens of  the  loyal  States,  is,  in  suits  brought  by  them  since, 
to  be  excluded  from  the  computation  of  the  time  fixed  by 
statutes  of  limitation  within  which  suits  may  be  brought ; 
though  exception  for  such  cause  be  not  provided  for  in  the 
statutes.  Justice  Clifford  delivered  an  elaborate  opinion, 
which  applies  as  fitly  to  this  case  as  to  that.  We  know  ju- 
dicially that  at  the  time  this  note  became  due,  and  for 
more  than  four  years  afterwards,  the  courts  of  this  State 
were  in  a  position  of  hostility  and  revolt  towards  the  Uni- 
ted States  and  the  Federal  constitution.  The  courts  of 
the  rightful  State  government  when  restored,  can  not,  with 
any  propriety,  hold  a  citizen  bound  to  sue  in  the  courts 
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set  up  by  the  government  of  force  in  opposition  to  the 
rightful  government. 

The  ordinance  of  September  21,  1865,  may  be  consid- 
ered as  a  declaration  by  representatives  of  the  people 
that  the  State  courts,  under  proper  authority,  were  again 
open  for  the  transaction  of  business,  and  that  the  lawa 
were  taking  their  due  course.  It  has  been  so  regarded  and 
acquiesced  in  by  the  people  since  that  time. 

We,  therefore,  decide  that  the  statute  of  limitations  was 
suspended  in  this  State  from  the  llth  day  of  January,  1861, 
the  date  when  the  relations  of  the  State  with  the  United 
States  were  disturbed,  to  the  21st  day  of  September,  1865  ; 
that  being  the  period  within  which  no  legal  civil  courts 
existed  in  which  the  people  of  the  State  were  compellable 
to  have  their  cases  adjudicated. 

As  six  years  had  not  intervenfed  between  the  maturity  of 
the  note  and  the  commencement  of  the  suit,  after  deduct- 
ing the  period  above  mentioned,  the  judgment  of  the  cir- 
cuit court  is  reversed  and  the  cause  remanded. 

PETERS,  J.,  (dissenting.) — The  statute  of  limitations  is 
a  law  fixing  the  period  at  the  end  of  which  no  action  at 
law  or  suit  in  equity  can  be  maintained.— Ang.  on  Limit, 
p.  251. 

All  such  laws,  in  this  State,  must  be  made  by  the  gen- 
eral assembly  of  the  State,  because  all  the  legislative 
power  of  the  State  is  vested  in  that  body.  Such  are  the 
words  of  the  constitution  itself.—Const.  of  Ala.  1867,  art.  4, 
§  1,  et  seq.  There  is  no  power  in  the  courts  to  make  laws, 
or  to  modify  the  laws  enacted  by  the  general  assembly, 
either  by  their  constructions  or  by  their  judgments.  To  do 
so  would  be  an  evasion  of  the  constitution,  not  the  construc- 
tion of  a  statute. — Const.  Ala.  1867,  art.  3. 

The  statute  law  of  this  State  upon  the  matter  of  limita- 
tions is  all  the  law  there  is  upon  this  subject.  When  a 
statute  revises  the  common  law  or  a  former  statute  upon 
the  same  subject  matter,  the  common  law  and  the  former 
statute  both  are  repealed,  unless  there  is  a  saving  clause 
in  the  revising  statute.  This  is  a  rule  without  exceptions. 
— Smith's  Com.  on  Statutes,  p.  904,  §§  786, 787,  and  cases 
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cited.  Then  the  law,  as  found  in  the  Revised  Code,  com- 
prehends all  the  law  upon  the  question  of  limitations  in 
force  in  this  State ;  except  such  changes  as  have  been 
made  since  the  Code  was  published. 

So  far  as  this*case  is  concerned  this  law  is  in  these  words : 
"Civil  sui>^s  must  be  commenced  after  the  cause  of  action 
has  accrued,  within  the  periods  prescribed  irt  this  chapter, 
and  not  a/tertvards" — Rev.  Code,  §  z893.  And  when  the 
action  is  founded  upon  a  promissory  note  or  writing  not 
under  seal,  as  is  the  case  here,  the  limitation  is  "six  years," 
unless  the  case  falls  within  some  of  the  extensions  or  ex- 
ceptions appended  to  the  act  in  the  Revised  Code. — Rev. 
Code,  §  2101,  cl.  3.  This  language  is  not  only  direct  and 
positive,  as  to  the  length  of  time  necessary  to  elapse  in 
order  to  constitute  a  bar,  but  it  forbids  the  commencement 
of  the  suit  after  that  time  has  elapsed.  It  defines  the  time 
precisely,  and  declares  that  no  action  shall  be  brought  af- 
ter that  time  has  expired,  except  as  stated  in  the  act  itself. 
The  language  of  this  act  is  wholly  devoid  of  any  doubt. 
The  words  are  perfectly  plain,  and  free  from  all  ambiguity. 
The  period  of  time  that  bars  the  action  is  six  years  from 
the  day  of  the  falling  due  of  the  note.  This  time  can  not 
be  lengthened  or  shortened  by  the  court,  unless  there  is 
authority  for  this  found  in  the  statute  itself.  The  statute 
mentions  certain  exceptions  to  the  periods  of  limitations 
named  in  the  act.  These  exceptions,  so  designated,  ex- 
clude all  other  exceptions,  upon  the  principle,  that  the 
thing  expressed  excludes  the  thing  omitted.  Designatio 
unius  est  excbisio  alterius. — 4  Coke,  80,  b. ;  Broom's  Max. 
278,  279  ;  3  Story,  87,  89. 

All  the  exceptions  which  the  law  permits  in  this  State, 
are  mentioned  in  the  statute.  Beside  these,  there  are  no 
others.  Expressum  facit  cessare  taciturn. — Smith's  Com. 
Stat.  p.  655 ;  Marherry  v.  Madison,  6  Cranch. 

Here  the  exception,  which  it  is  presumed  suspends  the 
statute,  is  the  interposition  of  the  war  of  the  late  rebel- 
lion. This  is  not  one  of  the  exceptions  mentioned  in  the 
act.  Then,  with  all  respect  for  the  opinion  of  the  majority 
of  the  court,  it  seems  to  me  that  its  introduction  here  is 
an  act  of  legislation,  and  not  an  act  of  construction.     It 
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adds  a  proviso  to  the  act,  that  is  not  found  in  it,  or  it  gives 
a  construction  to  its  words  which  thej  will  not  allow. 
During  the  rebellion,  there  was  no  "war  between  the  Uni- 
ted States  and  a  foreign  country ;"  nor  was  the  language 
used  intended  to  apply  to  a  rebellion.  This  was  the  opin- 
ion of  the  convention  of  1865,  and  that  body  passed  an 
ordinance  to  remedy  that  omission, — Ordn.  1865,  No.  5  ; 
Revised  Code,  p.  53.  But  this  ordinance,  if  it  was  entitled 
to  any  force  as  a  legislative  act,  was  repealed  before  the 
trial  of  this  cause,  in  the  court  below.  The  repeal 
destroyed  its  force. — Pamphlet  Acts  1868,  page  391, 
No.  28. 

It  is  respectfully  submitted,  that  the  authorities  relied 
on  by  my  brothers,  in  the  opinion  and  judgment  of  the 
majority  of  the  court,  are  not  applicable  to  this  case. 
They  are  not  founded  on  constructions  of  the  law  of  lim- 
itations of  Alabama,  as  it  now  exists.  This  latter  is  the 
law  that  must  govern  the  judgments  of  the  courts  of  this 
State.  And  constructions  outside  of  our  statute  are  not 
authorities  in  this  court. 

Most  clearly,  the  construction  T  am  combatting  re-instates 
the  ordinance  of  the  convention  of  1865,  without  legisla- 
tive enactment ;  and  even  in  the  face  of  a  legislative  en- 
actment, which  plainly  negatives,  if  it  does  not  forbid,  the 
above  construction,  by  the  majority  of  the  court. 

I  feel  unwilling  to  sanction  such  a  line  of  argument, 
where  there  is  no  constitutional  question  involved,  as  it 
seems  to  me  is  the  case  in  this  instance.  Here  the  statute 
is  plain,  unambiguous,  and  not  susceptible  of  misappre- 
hension. It  covers  the  whole  subject  of  limitations  in  this 
State.  In  such  cases,  the  statute  is  the  only  law.  And 
the  extension  of  the  period  of  limitation  that  saves  this 
cause  from  affirmance  is  not  found  in  it,  in  express  terms. 
And  it  seems  to  me  that  no  safe  legal  logic  will  allow  its 
derivation  from  construction. 

The  note,  here  sued  on,  fell  due  on  the  first  day  of  Janu- 
ary, 1861,  and  the  suit  was  not  brought  on  it  until  Septem- 
ber 10,  1868,  above  seven  years  after  the  action  accrued. 
It  was  barred  by  the  statute. 
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I  therefore  think  that  the  judgment  of  the  court  below 
was  correct,  and  that  the  judgment  should  in  all  things 
be  affirmed. 


LAPSLEY  vs.  WEAYEK. 

[appeal  fbom  obdeb  of  ciecttit  coubt,  dishissino  case  out  op  coubt  and 
taxing  pi^aintirr  ^vith  costs,  afteb  geantino  a  new  tbial  in  the  cause, 
which  had  been  affibmed  bi  supbeme  couet,  on  defendant's  appeal.] 

1.  Circuit  court ;  jurisdiction  of. — The  circuit  court,  neither  in  Tacation 
nor  in  term  time,  hath  any  power  to  grant  a  new  trial,  on  the  applica- 
tion of  the  defendant,  in  a  cause  which  has  been  affirmed  in  this  court, 
on  his  appeal. 

2.  Same. — If  such  new  trial  is  unadvisedly  granted  by  the  circuit  court, 
it  is  its  duty,  on  motion  of  the  plaintiff  in  said  cause,  to  set  aside  and 
vacate  said  order  granting  a  new  trial,  and  to  strike  said  cause  from  the 
docket. 

3.  Appeal;  what  such  final  judgment,  as  will  authorize. — If  the  circuit 
court  refuses  to  do  this,  and  on  plaintiff's  refusing  to  proceed  further 
with  said  cause,  the  said  circuit  court  thereupon  dismisses  said  cause 
out  of  court,  for  want  of  prosecution,  and  taxes  the  plaintiff  with  the 
costs,  such  judgment  is  a  final  judgment,  upon  which  an  appeal  may  be 
taken  to  this  court. 

4.  En-oneous  judgment,  as  in  this  case;  what  directions  will  be  given  on 
reversal  o/.  — Such  a  judgment  is  erroneous,  and  will  be  reversed  and 
remanded,  with  directions,  to  said  circuit  court,  to  set  aside  and  vacate 
•aid  order  granting  a  new  trial  and  to  strike  said  cause  from  the  docket, 
and  to  order  the  clerk  of  said  circuit  court  i.o  issue  execution  on  said 
judgment  of  said  court,  in  favor  of  said  plaintiff,  as  affirmed  in  this 
court. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  Hon.  B.  L.  Whelan. 

All  the  material  facts  of  the  case  will  be  found  in  the 
opinion. 

Morgan  &  Lapsley,  for  appellant. 
Pettus  &  Dawson,  contra. 
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PECK,  0.  J. — At  the  September  term  of  the  circuit 
court  of  the  county  of  Dallas,  ia  the  year  1867,  the  appel- 
lant, said  Lapsley,  as  plaintiff,  recovered  a  Judgment  in 
that  court,  for  the  sum  of  twenty-four  hundred  and  forty- 
three  16-100  dollars,  against  the  appellee,  the  defendant  in 
that  court.  On  that  judgment  said  defendant  appealed  to 
this  court,  and  at  the  June  term  thereof,  in  the  year  1868, 
to-wit,  on  the  second  day  of  July  of  that  year,  said  judg- 
ment was  affirmed  against  said  defendant,  and  judgment 
rendered  against  him,  and  Thomas  B.  Wetmore  and  S.  N. 
McOraw,  his  sureties  in  said  appeal,  for  the  amount  of  said 
judgment,  ten  per  cent  damages  thereon,  and  interest,  and 
the  costs  of  this  court  and  of  said  circuit  court. 

Afterwards,  to-wit,  on  the  twenty-second  day  of  Decem- 
ber, in  the  year  1868,  the  judge  of  the  circuit  court  of  said 
county,  in  vacation,  granted  a  new  trial  in  said  cause.  Af- 
ter said  new  trial  was  so  granted,  and  before  further  pro- 
ceedings were  had  in  said  cause,  in  said  circuit  court,  to- 
wit,  at  the  January  term  of  this  court,  in  the  year  18  9, 
the  said  defendant  moved  this  court  to  set  aside  said  judg- 
ment, so  affirmed,  &g.,  as  aforesaid,  and  to  grant  a  new 
trial  and  rehearing  of  said  cause  in  this  court. 

This  motion  was  denied  at  the  costs  of  said  defendant 
and  his  securities  on  his  appeal  bond. 

After  said  motion,  in  this  court,  for  a  new  trial  and  re- 
hearing had  been  denied,  to-wit,  at  the  March  term  of  the 
circuit  court  of  said  county  of  Dallas,  in  the  year  1869, 
the  said  plaintiff,  in  said  circuit  court,  moved  said  court  to 
set  aside  said  order,  so  made  in  vacation,  &c.,  as  aforesaid, 
granting  a  new  trial  in  said  case,  and  to  strike  said  cause 
from  the  docket  of  said  circuit  court ;  which  motion  was 
denied. 

The  said  court  then  called  said  cause  for  trial,  and  re- 
quired said  plaintiff  to  state  whether  he  was  ready  for  trial. 
Said  plaintiff,  relying  upon  his  said  judgment,  as  affirmed 
in  this  court,  declined  further  to  proceed  in  said  cause  in 
said  circuit  court,  because  the  same  had  been  finally  set- 
tled and  disposed  of  in  this  court,  and  affirmed,  &c.,  as 
aforesaid.     Thereupon,  said  circuit  court  dismissed  said 
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case  out  of  said  court,  and  taxed  said  plaintiff  with  the 
costs. 

To  all  these  rulings  of  said  court  said  plaintiff  excepted, 
and  has  brought  the  said  case  to  this  court,  by  appeal,  and 
assigns  the  same  for  errors.  A  motion  is  here  made  by 
said  defendant  to  dismiss  said  appeal,  on  the  ground  that 
said  judgment  is  not  a  final  judgment,  &c. 

The  case,  on  said  motion  to  dismiss,  &c.,  and  on  the  er- 
rors assigned,  in  the  event  said  motion  should  be  overruled, 
was  submitted  at  the  last  term  of  this  court,  and  has  been 
held  under  advisement  until  this  time. 

The  judgment  dismissing  said  cause  out  of  said  circuit 
court,  and  taxing  the  plaintiff  with  the  costs,  is  undoubt- 
edly a  final  judgment,  upon  which  an  appeal  may  be  taken 
to  this  court.  The  case  is  fin  all}  ended  and  determined  in 
that  court,  and  the  plaintiff  taxed  with  the  costs,  and  there 
is  an  end  of  it.  We,  therefore,  overrule  the  motion  of  de- 
fendant to  dismiss  this  appeal. 

On  the  errors  assigned,  we  have  no  hesitation  in  reversing 
the  judgment  of  the  circuit  court,  dismissing  said  cause 
out  of  said  court,  and  taxing  the  plaintiff  with  the  costs. 
The  court  below  fell  into  a  very  grave  error,  in  granting 
said  motion  for  a  new  trial,  in  a  case  which  had  been  af- 
firmed in  this  court ;  and  in  refusing  to  set  aside  the  same 
on  motion  of  the  plaintiff,  and  in  requiring  him  to  go  to 
trial  in  said  cause,  notwithstanding  his  said  objections,  and 
in  dismissing  said  cause  out  of  said  court  because  he  de- 
clined to  do  so,  and  taxing  him  with  the  costs. 

The  course  pursued  by  said  circuit  court  has  strongly 
the  appearance  of  setting  this  court  at  defiance,  and  treat- 
ing its  judgments  with  contempt ;  but,  as  the  judge  of  said 
court  before  whom  said  proceedings  were  had,  has  departed 
this  life,  we  forbear  to  say  more  than  to  pronounce  them 
erroneous,  and  to  reverse  the  final  judgment  by  him  ren- 
dered in  the  premises. 

Let  the  judgment  of  the  court  below,  dismissing  said 
cause  and  taxing  said  plaintiff  with  the  costs,  be  reversed, 
and  remanded  to  said  court  below,  with  directions  to  said 
court  to  set  aside  and  vacate  the  said  order,  granting  a  new 
trial,  and  to  strike  the  said  cause  from  the  docket  of  said 
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court ;  and  further,  that  said  court  order  the  clerk  thereof 
to  issue  an  execution  on  the  said  judgment  of  said  court, 
as  affirmed  by  this  court,  &c.,  as  aforesaid,  at  the  June  term 
thereof,  in  the  year  1868,  and  that  the  appellee  pay  the 
costs  of  this  court  and  of  the  said  circuit  court. 


HALE  vs.  HUSTON,  SIMS  &  CO. 

[action  on  pkomissoey  note  given  fob  a  loan  of  coneedesate  teeas- 

uey-notes.  ] 

1.  Confederate  treaauty-noies,  promissory  note  for  loan  of;  without  con- 
sideration and  void.—^\.  promissory  note  given  in  consideration  of  Con- 
federate treasury-notes'  loaned,  is  without  proper  consideration  and 
void,  notwithstanding  the  contract  was  made  between  citizens  of  the 
State,  and  without  any  illegal  intent.     (Peck,  C.  J.,  dissenting.) 

2.  Sayne  ;  bills  of  credit  within  the  meaning  of  constitution  of  the  United 
States. — Confederate  treasury-notes  are  not  recognized  by  any  law  of 
the  State  or  of  the  United  States  as  property.  Their  circulation  was 
adverse  to  public  policy.  They  were  bills  of  credit  emitted  by  an  ille- 
gal combination  of  States  in  violation  of  the  Federal  constitution. 

3.  Ordinance  Xo.  38  of  Convejition  of  1867,  second  sectiori  of;  constitution- 
ality of. — The  second  section  of  o/dinance  38  of  the  State  convention 
of  18(57,  which  ordains  ''  that  all  bills,  bonds,  notes  or  evidencee  of 
debt,  outstanding  and  unpaid,  given  for  or  in  consideration  of  bonds 
or  treasury-notes  of  the  Confederate  States,  or  notes  or  bonds  of  this 
State,  paid  and  redeemable  in  the  bonds  or  notes  of  the  Confederate 
States,  are  hereby  declared  null  and  void,  and  no  action  shall  be  main- 
tained thereon  in  the  courts  of  this  State,"  is  not  unconstitutional. 

Appeal  from  the  Circuit  Court  of  Sumter. 
Tried  before  Hon.  L.  R.  Smith. 

The  appellees  were  saed  on  a  promissory  note,  for  the 
sum  of  six  thousand  dollars,  made  by  them  on  the  18th  of 
June,  18t53,  and  payable  to  plaiutiiff  or  order  one  day  after 
date. 

The  defense  set  up  was,  that  the  consideration  of  the 
note  was  Confederate  treasury-notes,  commonly  called  Con- 


JANUABY  TEBM,  1870. 135 

Hale  V.  Huston,  Sims  &  Co. 

federate  money,  loaned  by  the  plaintiff  to  them  on  the  day 
the  note  bears  date.  On  the  trial,  this  plea  was  established 
by  the  proof,  and  also  that  the  Confederate  money,  when 
lent,  was  of  some  value,  and  was  used  by  defendants  as 
valuable  for  their  business  purposes.  This  being  all  the 
evidence,  the  court  charged  the  jury,  that  if  they  believed 
the  evidence  they  must  find  for  the  defendants,  to  which 
plaintiff  excepted,  and  now  assigns  the  charge  of  the  court 
for  error. 

Turner  Reavis,  for  appellant. — The  only  question  pre- 
sented is,  whether  a  promissory  note  given  for  a  loan  of 
Confederate  money,  at  a  time  when  the  Confederate  money 
was  valuable  to  both  parties,  is  void. 

1.  Such  a  note  is  not  void,  either  for  the  want  of  a  legal 
consideration,  or  for  any  other  reason.  It  is  supported  by 
a  valuable,  legal,  and  moral  consideration  ;  and  is  not  void 
on  the  ground  of  its  being  founded  on  a  consideration 
against  public  policy.  Public  policy,  morality,  and  justice, 
require  that  it  should  be  recognized  as  valid.  It  is  so  re- 
cognized by  the  convention  of  1865,  and  ought  to  be  so 
recognized  by  all  honest  men.—  See  ordinance  26  of  the 
convention  of  1 866,  §  3,  Revised  Code,  p.  59. 

Chief-Justice  Chase  has  recognized  Confederate  money 
as  valuable,  in  several  cases,  and  required  parties  who  had 
received  it  in  a  fiduciary  capacity,  to  account  for  its  good 
money  value.  In  Keppdl  v.  The  Petersburg  dt  Wtldon  H. 
R.  Company,  he  says,  "  the  necessity  for  this  currency  was 
almost  the  same  as  the  necessity  to  live.  It  had  a  sort  of 
value,  and  a  greater  or  less  degree  of  purchasing  power." 

In  the  language  of  Chief-Justice  Handy,  in  Green  v.  Si- 
zer,  "  to  hold  that  all  such  contracts  are  void,  and  that  the 
parties  acquired  no  legal  rights  under  them,  would  be  alike 
contrary  to  well  settled  rules  of  law,  and  to  sound  public 
policy." 

And  in  the  language  of  Judge  Williams,  in  Martin  v.  Hot- 
ton,  to  permit  the  maker  of  such  a  note,  to  receive  such  money 
from  a  party  to  whom  it  was  valuable,  and  to  use  it  for 
purposes  valuable  to  himself,  and  then  to  escape  his  obli- 
gation to  pay  its  value,  would  be  to  recognize  a  system  of 
legalized  robbery. 
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And  in  the  language  of  Chief- Justice  Pearson,  in  Phil- 
lips V.Hooker,  "tfais  encouragement  is  to  be  given  to  dishonesty, 
justice  is  not  to  he  administered,  and  the  people  of  the  country 
are  to  be  involved  in  utter  perplexity  and  confusion,  in  order 
to  make  a  useless  show  of  zeal  on  the  part  of  the  courts,  to  pun- 
ish rebels." 

The  question  is  fully,  and  so  ably  argued  and  considered 
in  the  following  cases,  and  so  clearly  and  justly  settled, 
that  it  would  seem  impossible  to  add  to,  or  resist  their 
force. — Scheible  v.  Bacho,  41  Ala.  Rep. ;  Green  v.  Sizer, 
40  Miss.  Rep.  530  ;  McMath  v.  Johnson,  41  Miss.  Rep.  439  ; 
Martin  v.  Hortin,  Bush's  Ky.  Rep.  629  ;  Phillips  v.  Hooker, 
Phillips'  (N.  C.)  Eq.  Rep.  193  ;  Emerson  v.  Malktt,  ib.  234  ; 
Turley  v.  Noioell,  ib.  30i  ;  Cummings  v.  Mebane,  2  Phillips' 
(N.  C.)  Rep.  315,  January  term,  1869  ;  Keppell  v.  Petersburg 
(&  Wddon  Railroad  Company,  decided  at  Richmond,  by 
Chief-Justice  Chase  ;  Harris  v.  Bank  of  Cape  Fear,  decid- 
ed at  Raleigh,  by  Chief- Justice  Chase,  June  19,  1869  ; 
Bearing  v.  Pucker,  18  Gratt.  Va,  Rep.  426 ;  Boidware  v. 
Newton,  ib.  708. 

2.  The  2d  section  of  ordinance  No.  38  of  the  convention 
of  1867,  declaring  such  contracts  void,  is  plainly  uncon- 
stitutional, because  it  impairs  the  obligation  of  contracts. 
See  the  ordinance  on  page  185  of  the  acts  of  1868  ;  Roach 
V.  Gunter,  at  the  present  term  ;  Weaver  v.  Lapsley,  at  the 
January  term,  1869 ;  Opinion  of  Walker,  C.  J.,  in  Ex 
parte  Pollard,  40  Ala.  Rep.  77,  and  cases  therein  cited. 

Watts  &,  Troy,  contra. 

B.  F.  SAFFOLD,  -J.— The  question  is  directly  pre- 
sented whether  a  loan  of  Confederate  States  treasury-notes 
is  such  a  consideration  as  will  support,  in  whole  or  in  part, 
a  promise  to  pay  a  like  sum  in  lawful  money  of  the  United 
States.  We  know  judicially  that  the  Confederate  States 
was  an  organization  hostile  to  the  United  States,  and  seek- 
ing to  overthrow  its  supremacy  over  the  territory  and  the 
people  of  the  States  comprising  the  Confederation ;  that 
its  treasury-notes  were  issued  and  used  in  pursuance,  and 
in  aid  of,  that  unlawful  and  revolutionary  purpose.     No 
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one  will  deny  that  contracts  made  for  the  use  of  this  cur- 
rency in  aid  of  the  rebellion  would  be  contrary  to  public 
policy,  and  consequently  illegal  and  void.  Whether  the 
use  of  it  by  the  citizens  of  the  States  in  rebellion,  in  the 
transaction  of  their  ordinary  business,  and  without  any 
illegal  or  criminal  intent,  was  legitimate  and  such  as  ought 
to  sustain  a  promissory  note  or  other  obligation  given  in 
consideration  of  a  loan  of  it,  we  will  further  inquire. 

In  the  first  place,  the  time  when  the  note  sued  on  was 
made,  and  the  consideration  given  for  it,  preclude  the  supt 
position  that  the  defendants  promised  to  pay  the  amoun- 
expressed  on  its  face  in  lawful  money.  To  do  justice  be- 
tween the  parties,  we  must  at  once  depart  from  the  terms 
of  the  written  contract.  By  what  principle  of  law  or 
equity  shall  we  test  their  respective  right  and  obligation  ? 
A  promise  to  pay  a  stipulated  sum  of  money  in  some  spe- 
cified commodity,  is  discharged  by  a  payment  of  the  value 
of  the  property  at  the  maturity  of  the  obligation. — Jolly  v. 
Walkers  Adm'rs,  26  Ala.  690 ;  WUliams  v.  Sims,  22  Ala. 
512  ;  Young  v.  Scott,  5  Ala.  475.  But  the  article  which  is 
to  be  valued  must  be  something  either  established  or  re- 
cognized by  law  as  property,  before  a  court  can  inquire  of 
its  value. 

If  it  be  said,  that  the  plaintiff  ought  to  recover  the  value 
of  the  Confederate  money  at  the  date  of  the  contract,  what 
authority  have  we  for  this  ?  The  same  objection  meets  us 
as  in  the  other  case.  A  quantum  valehat  count  can  not  be 
sustained,  because  the  thiog  loaned  is  without  the  protec- 
tion and  recognition  of  law.  Besides,  it  was  not  the  agree- 
ment of  the  parties,  nor  is  it  the  rule  where  payment  is  to 
be  made  in  specific  property. 

The  second  section  of  ordinance  38  of  the  State  conven- 
tion of  1867,  "  concerning  the  value  of  contracts  where  the 
consideration  was  Confederate  bonds  or  currency,  and  for 
the  purchase  of  slaves,"  ordains  "that  all  bills,  bonds, 
notes,  or  evidences  of  debt,  outstanding  and  unpaid,  given 
for  or  in  consideration  of  bonds  or  treasury-notes  of  the 
so-called  Confederate  States,  or  notes  or  bonds  of  this  State 
paid  and  redeemable  in  the  bonds  or  notes  of  the  Confed- 
erate States,  are  hereby  declared  null  and  void,  and  no  ac- 
10 
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tion  shall  be  maintained  thereon  in  the  courts  of  this 
State." 

If  it  be  said  that  this  law  is  void,  because  it  would  im- 
pair the  obligation  of  contracts,  how  can  it  be  shown  that 
Confederate  money,  tbe  creation  of  an  insurrection,  is  re- 
cognized, as  the  valid  basis  of  a  contract,  by  the  constitu- 
tion of  the  United  States,  which  the  purpose  of  its  use  was 
to  destroy.  Could  a  person  be  indicted  and  convicted  for 
stealing  Confederate  money  now  ?  Could  he  be  so  dealt 
with  for  having  stolen  it  during  the  war?  "Why  is  it  now 
valueless? — the  resources  of  the  States  which  put  it  in 
circulation  are  not  exhausted.  It  has  been  decided  by  this 
court  and  the  supreme  court  of  the  United  States  that  the 
Confederate  government  was  not  a  de-facto  government. — 
Chisholm-  V.  Coleman,  January  term,  1869  ;  Texas  v.  White, 
S.  C.  R.  1869.  We,  therefore,  can  obtain  no  aid  from  the 
principle  of  lex  loci.  The  contract  was  not  one  of  another 
State  which  we  might  enforce  on  the  basis  of  comity,  or 
refuse  to  execute  because  opposed  to  national  policy. — 
Story  on  Conflict  of  Laws,  §  244.  It  is  one  entered  into 
under  the  domination  of  the  laws  of  our  own  country,  to 
which  our  courts  must  see  that  it  conforms. 

This  note  was  given  for  a  consideration  against  public 
policy.  The  circulation  of  these  notes,  in  the  ordinary 
business  transactions  of  the  citizens  residipg  in  the  States 
in  rebellion,  was  necessary  to  their  use  by  the  Confederate 
government  in  aid  of  the  war.  Without  this  circulation^ 
the  attempt  to  use  them  would  have  been  a  failure,  and 
with  the  failure  would  have  come  the  end  of  the  rebellion. 
I  do  not  mean  to  say  that  their  circulation  by  the  citizens 
was  a  crime  to  be  punished,  but  it  was  efficient  and  indis- 
pensable aid  to  the  rebellion,  though  involuntary.  To  hold 
that  such  a  currency  is  a  consideration  for  a  contract,  the 
obligation  of  which  the  Federal  consitution  may  be  invoked 
to  sustain,  is  to  invite  and  encourage  insurrection,  to  which 
the  people  are  always  averse,  and  into  which  they  are 
almost  invariably  forced  by  a  comparatively  few  revolu- 
tionists. 

It  was  given  for  bills  of  credit  which  no  State,  nor  col- 
lection of  States,  can  legally  issue.     To  constitute  a  bill  of 
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credit,  within  the  constitution,  it  must  be  issued  by  a  State, 
on  the  faith  of  a  State,  and  designfed  to  circulate  as  money. 
It  must  be  a  paper  which  circulates  on  the  credit  of  the 
State,  and  is  so  received  and  used  in  the  ordinary  business 
of  life.  The  individual  or  committee  who  issue  it  must 
have  the  power  to  bind  the  State.  They  must  act  as  agents, 
and  of  course  not  incur  any  personal  responsibility,  nor 
impart,  as  individuals,  any  credit  to  the  paper. — Briscoe  v. 
The  Bank  of  Kentucky,  11  Peters,  257.  Every  ingredient 
of  this  too  liberal  definition,  in  favor  of  the  rights  of  the 
States,  entered  into  the  composition  of  the  Confederate 
States  treasury-notes.  That  they  were  emitted  by  a  com- 
bination or  confederation  of  States,  can  not  alter  their 
character.  Indeed,  the  combination  itself  was  a  violation 
of  the  constitution. — Const,  art.  1,  §  10,  •[  3. 

Assuming  that  they  were  bills  of  credit,  is  the  contract 
between  these  parties  on  that  account  void  ?  It  is  a  suffi- 
cient answer  to  the  question,  to  say  that  the  supreme  court 
of  the  United  States  has  so  decided. — Craig  v.  Missouri, 
4  Peters,  443  ;  see,  also,  Linn  v.  State  Bk.  of  Illinois,  1  Scam. 
(111.)  R.  87.  A  simple  consideration  will  convince  us  that 
it  must  be  so.  The  evil  intended  to  be  suppressed  was  ex- 
tensively practiced  by  the  colonies  before  and  during  the 
revolution  of  1776.  The  effects  were  ruinous  to  society. 
Property  was  in  confusion,  business  was  prostrated,  or  car- 
ried on  with  distrust  and  suspicion,  and  every  incentive  to 
energy  and  enterprise  was  destroyed.  Results  so  disas- 
trous must  be  prevented.  How  can  the  prohibition  be 
made  effectual,  if  the  circulation  of  such  bills  by  the  citi- 
zens of  a  State  be  lawful,  or,  being  illegal,  they  are  never- 
theless the  valid  consideration  of  a  binding  obligation  ? 
"What  more  effective  agent  for  their  entire  suppression  can 
be  employed,  than  to  declare  that  the  contracts  of  which 
they  are  the  consideration  are  absolutely  void  ? 

The  consideration  of  this  note  was  something  not  recog- 
nized by  any  law  of  the  Union  or  of  this  State  as  property. 
It  was  adverse  to  public  policy,  having  been  created  for 
purposes  hostile  to  the  Union.  It  was  bills  of  credit 
emitted  by  an  illegal  combination  of  States,  in  violation  of 
the  Federal  constitution.     A  law  of  the  State  forbids  the 
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courts  to  enforce  such,  contracts.     The  note  is,  therefore, 
void. 

The  judgment  is  affirmed. 

Peters,  J.,  concurs. 

Peck,  C.  J.,  dissents,  on  the  ground  that  the  supreme  court 
of  the  United  States,  in  the  case  of  Thorington  v.  Smith, 
(8  Wallace,  p.  1,)  had  decided  this  question  adversely  to 
the  views  of  the  majority  of  this  court,  and  that  its  decis- 
ion upon  the  matter  was  binding. 


Ex  PARTE  BIBB. 

[application  i<ob  makdamus  to  compel  cikctjit  coubt  to  grant  a 
new  telal,  and  fob  stjpeesedeas  to  stay  sale  of  pbopfcfexy  on  judg- 
ment sought  to  be  bet  aside,  until  decision  by  supbeme  coubt.  ] 

1.  New  trials,  grant  of;  u-henmay  be  authorized. — The  loyal,  rightful,  leg- 
islative power  of  the  State,  may  by  law  authorize  the  grant  of  new 
trials  in  its  own  courts,  where  there  was  a  good  and  meritorious  defense 
in  the  first  instance. 

2.  Same;  what  sufficient  ground  io  support. — It  is  sufScient  grounds  to  open 
a  judgment  of  a  court  of  the  insurgent  government,  erected  in  the 
State  of  Alabama,  after  the  suspension  of  the  rightful  government 
which  existed  prior  to  the  11th  day  of  January,  1861,  and  to  grant  a 
new  trial  therein,  that  such  judgment  was  for  a  larger  sum  than  might 
probably  be  due,  and  that  one  of  the  defendants  therein  was  a  Union 
man  before  the  passage  of  the  ordinance  of  secession,  by  the  insur- 
gent authorities.  Very  slight  grounds  in  such  case  should  be  suflacient 
to  justify  the  grant  of  a  new  trial. 

3.  Original  jurisdiction  of  supreme  court ;  powers  conferred  by  constitution,  how 
used, — This  is  an  application  for  mandamus,  and  it  invokes  an  exercise  of 
the  original  and  separate  powers  of  this  court  for  the  control  of  inferior 
jurisdictions.  In  such  a  case,  the  court  acts  under  its  own  discretion, 
guided  by  the  purposes  of  law  and  justice,  and  it  will  control  by  its 
process  all  the  officers  of  the  inferior  courts,  with  the  judgments  of 
which  it  is  asked  to  interfere.  This  process  the  court  will  construct 
as  it  may  think  wisest,  under  the  purposes  of  the  high  powers  with 
which  it  is  clothed  by  the  people  by  a  constitutional  grant. 
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This  was  a  motion  for  a  rule  nisi  to  issue  to  the  circuit 
court  of  Montgomery,  to  show  cause  why  a  mandamus 
should  not  be  issued  to  compel  said  court  to  declare  void, 
vacate  and  set  aside,  a  certain  judgment  (more  fully  set  out 
in  the  opinion),  and  to  grant  a  new  trial,  &c.,  and  for  such 
other  remedial  writ  or  process,  as  might  be  necessary,  the 
court  below  having  refused  to  set  aside  said  judgment,  &g. 

The  facts  upon  which  the  application  was  based,  as  well 
as  those  in  relation  to  the  order  of  the  court  suspending 
a  sale  of  the  property,  upon  executions  issued  on  the  judg- 
ment sought  to  be  set  aside,  until  the  decision  of  the  court 
upon  said  application,  will  be  found  in  the  opinion. 

The  case  was  elaborately  argued  at  the  bar,  but  the 
briefs  which  came  into  the  hands  of  the  reporter,  which 
are  here  inserted,  do  not  give  the  full  scope  of  the  argu- 
ment on  either  side. 

Stone,  Clopton  &  Clanton  made  the  following  argment 
in  support  of  the  motion  : 

The  decision  in  the  case  of  Weaver  v.  Lapsley,  at  the 
present  term,  declaring  unconstitutional  the  act  of  Decem- 
ber 17th,  1868,  and,  separately,  the  second  section  of  said 
act,  makes  it  necessary  to  inquire,  whether  the  principles 
of  that  decision  affect  the  constitutionality  of  ordinance 
No.  39,  or,  can  the  constitutionality  of  that  ordinance  be 
sustained  upon  other  grounds  ? 

The  act  of  December  17th,  1868,  was  an  act  of  tbe  legis- 
lature— the  ordinance  was  an  act  of  a  convention ;  and 
whilst  a  convention  can  not  violate  the  constitution  of  the 
United  States  any  more  than  a  legislature,  yet,  at  the  time 
the  convention  of  1867  assembled,  the  constitution  of  the 
United  States  had  not  extended  its  protection  over  the 
judgments  and  decrees  of  the  courts  in  the  southern  States 
rendered  during  the  war. 

That  convention  derived  its  authority  from  the  recon- 
struction acts,  by  virtue  of  which  it  was  convened.  The  , 
theory  of  these  acts  is,  that  the  governments,  existing 
in  the  southern  States  prior  to  1861,  had  been  overthrown 
and  destroyed  ;  that  no  legal  governments  existed  in  those 
States;  and  that  recoostruction  was  necessary  by  the  or- 
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ganization  of  a  new  government ;  and  that  the  conquering 
power,  the  United  States,  had  the  right  to  dictate  the  terms 
of  reconstruction.  Hence,  for  this  purpose,  the  convention 
was  authorized.  That  convention,  so  far  as  related  to  Ala- 
bama, represented  the  conquering  power,  and  had  the 
power  to  say  upon  what  terms  the  State  should  be  recon- 
structed in  reference  to  its  domestic  internal  affairs,  pro- 
vided that  there  was  no  violation  of  the  reconstruction 
acts ;  and  hence,  to  say  what  force  and  effect  should  be 
given  to  the  judgments  of  the  courts  rendered  during  the 
war — more  especially,  as,  after  Alabama  should  be  recon- 
structed and  readmitted  into  the  Union,  its  officers  would 
be  called  to  execute  these  judgments. 

"What,  then,  did  the  convention  do  ?  Without  declaring 
the  validity  of  these  judgments,  and  leaving  to  be  deter- 
mined by  the  courts  whether  they  were  void  or  not,  the 
convention  did  ordain  that  they  were,  at  least,  voidable,  and 
to  be  avoided  upon  a  meritorious  defense  being  shown ; 
that  is,  those  judgments  rendered  when  there  was  neither  a 
dejure  or  a  de  facto  government,  should  not  have  the  con- 
clusiveness of  judgments  by  competent  courts,  but  that  the 
courts  of  the  reconstructed  State  of  Alabama  should  avoid 
them,  or  set  them  aside,  whenever  a  meritorious  defense 
existed.  This  is  the  legal  effect  of  ordinance  No.  39.  It 
is  the  same  in  principle,  as  if  congress,  in  the  reconstruc- 
tion acts,  or  in  the  act  admitting  Alabama  under  the  pres- 
ent constitution,  had  enacted  that  the  courts  of  the  State 
should  open  these  judgments  upon  certain  conditions ;  or, 
perhaps,  more  analogous,  congress  had  enacted  that  the 
courts  of  the  United  States  should  set  aside  the  judgments 
of  the  courts  of  the  Confederate  States  upon  a  meritorious 
defense. 

The  constitution  of  the  United  States  having  no  vitality, 
or  operative  force  in  the  State  during  the  war,  and  these 
judgments,  being  rendered  at  such  a  time,  can  not  be  said 
to  be  contracts  protected  by  the  constitution. 

The  constitution  framed  by  that  convention  had  no  force 
until  approved  by  congress ;  and  the  three  departments  of 
the  government,  as  they  now  are,  did  not  until  that  time 
exist,     The   conyention  which  framed  that  constitution 
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adopted  this  ordinance — they  were  cotemporaneous.  Hence, 
there  can  be  no  pretense  that  a  legislative  department  is 
infringing  the  prerogatives  and  powers  of  the  judiciary  de- 
partment. At  the  time  the  act  of  December  17th,  1868, 
was  passed,  there  was  a  legislative  and  a  judiciary  depart- 
ment. 

If  these  principles  be  correct,  it  necessarily  follows  thai 
ordinance  No.  39  is  constitutional  and  valid. 

The  constitutionality  of  the  ordinance  being  established, 
it  follows,  that  if  a  meritorious  defense  exists,  the  appli- 
cants have  a  clear  legal  right  to  have  said  judgment  opened, 
in  order  that  they  may  have  an  opportunity  to  establish 
that  defense.  The  object  of  the  ordinance  was  to  prevent 
injustice  by  the  enforcement  of  a  judgment  rendered  by  a 
court  not  legal  and  competent,  and  upon  a  cause  of  action 
to  which  the  defendant  had,  in  whole  or  in  part,  a  valid 
defense,  which  defense  he  was  prevented  from  making,  by 
any  cause  whatever,  before  such  judgment  was  rendered. 
The  only  condition  upon  which  his  right  to  have  the  judg- 
ment opened  depended,  is  the  existence  of  a  meritorious 
defense.  The  language  of  the  ordinance  is,  "  shall  he  enti- 
tled to  a  new  trial."  These  words  are  mandatory.  The 
words  "  may,"  or  "  it  shall  be,"  when  used  in  a  statute,  are 
peremptory,  where  the  public  or  an  individual  has  a  right 
dejure  that  the  powers  conferred  by  the  act  should  be  ex- 
ercised.— Tarver  v.  Comrn'rs  Court  of  Tallapoosa,  17  Ala. 
u27 ;  Ex  parte  Banks,  28  Ala.  28. 

Neither  the  ordinance,  nor  any  subsequent  statute,  pro- 
vides for  an  appeal  from  the  decision  of  the  circuit  court, 
either  refusing  or  granting  such  applications ;  and  no  other 
special  way  has  been  provided  by  which  to  bring  such  a 
decision  before  the  supreme  court.  3Iandamus,  then,  is 
the  remedy ;  for  where  there  is  a  clear  legal  right,  and  no 
other  remedy,  mandamus  is  the  proper  remedy. — Stevenson 
V.  Mansoney,  4  Ala.  31  / ;  Tarver  v.  CommWs  Court  of  Tal- 
lapoosa, supra  ;  Ex  parte  Garlington,  26  Ala.  170. 

It  may  be  said,  that  a  mandamus  is  to  compel  the  court 
to  act ;  but  not  to  direct  how  to  act.  This  is  correct  as  a 
general  rule ;  but  it  has  its  limitations,  as  follows :  1st.  The 
way  to  act  must  be  left  in  the  discretion  of  the  judicial  oflS- 


144  FOETY-rOUETH  ALABAMA. 

Ex  parte  Bibb. 

cer.  In  this  ordinance,  ilie  loay  to  ad  is  mandatory ;  he 
shall  grant  a  new  trial,  upon  satisfactory  showing  of  a 
meritorious  defense.  He  must,  necessarily,  judge  of  the 
sufficiency  of  the  showing  as  he  determines  the  rights  of 
litigants  in  other  controversies — a  judicial  judgment — but 
if  he  errs,  this  error  does  not  deprive  the  applicant  of  his 
right  to  have  a  new  trial.  2d.  If  a  party  has  a  clear  legal 
right  to  have  a  certain,  specific  act  done  by  a  court,  a  man- 
damus will  issue  to  compel  the  court  to  do  that  certain,  spe- 
cific act.  For  instance,  a  mandamus  will  issue  to  compel 
the  circuit  court  to  strike  a  cause  from  the  docket,  or  to  re- 
instate.— Ex  parte  Bobbins,  29  Ala,  71 ;  Ex  parte  Lowe, 
20  Ala.  330  ;  to  enforce  an  agreement  made  in  reference  to 
a  pending  suit — Ex  parte  Laiorence,  34  Ala.  446 ;  and, 
whilst  it  will  not  issue  to  compel  the  court  to  quash  an 
original  attachment,  because  it  is  the  leading  process,  yet 
it  is  intimated,  that  it  will  issue  to  compel  the  quashing  of 
ancillary  attachments. —  Ex  parte  Pidn'xm,  20  Ala.  592. 

But  if  a  mandamus  is  not  the  appropriate  remedy,  then 
we  insist  that,  by  the  constitution,  the  supreme  court  has 
a  general  superintendence  and  control  over  the  inferior 
courts  of  the  State,  under  such  regulations  as  may  be 
adopted  by  the  legislature ;  and  by  section  660  of  the  Ee- 
vised  Code,  the  supreme  court  has  power  to  grant  injunc- 
tions, habeas  corpus,  and  such  other  original  and  remedial 
writs,  which  may  be  necessary  to  give  a  superintendence 
and  control  over  the  other  courts.  The  purpose  is  to  give 
the  supreme  court  a  general  superintendence  and  control ; 
and  if  the  writ  of  mandamus,  injunction,  &c.,  (power  to 
issue  which  is  specifically  given,)  is  not  appropriate,  then 
the  court  can  issue  such  other  original  and  remedial  writs 
as  will  accomplish  this  purpose  ;  and,  if  there  is  no  appro-, 
priate  writ  known  in  practice,  then  the  court  can  make  one, 
if  it  be  necessary  to  enforce  this  superintendence  and 
control. 

Certiorari  is  the  proper  remedy  to  revise  the  action  of  an 
inferior  court,  when  no  other  way  has  been  provided. 

If,  then,  the  court  should  be  of  opinion  that  a  mandamus 
is  not  proper,  because  the  ordinance  submits  the  question 
of  a  meritorious  defense  to  the  decisioji  of  the  circuit  qourt, 
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then  we  insist  that  a  certiorari  should  issue  to  enable  this 
court  to  revise  that  decision,  and  correct  the  action  of  the 
circuit  court,  if  erroneous,  thus  exercising  its  general  su- 
perintendence and  control ;  or,  if  necessary,  a  writ  for  this 
purpose  should  be  adopted.  The  jurisdiction  of  the  court 
will  not  be  suffered  to  fail  for  want  of  a  proper  writ  or 
process. 

Now  arises  the  question,  is  there  a  meritorious  defense  ? 
The  defense  is  usury ;  which,  in  itself,  is  meritorious,  fa- 
vored by  the  law,  because  a  usurious  contract  is  illegal, 
and  opposed  to  public  policy.  Is  there,  then,  usury  in  the 
contract,  or  bill  of  exchange,  upon  which  the  judgment 
was  rendered  ? 

[Here  follows  an  argument  to  show  that  the  contract  on 
which  the  judgment  was  based  was  usurious.] 

Admitting,  however,  that  there  was  no  usury  in  the  bill 
of  exchange,  and  that  the  ordinance  is  unconstitutional, 
still  this  court  ought  to  issue  a  mandamus  to  compel  the 
circuit  court  to  vacate  or  open  said  judgment,  for  the  rea- 
son that  it  is  void,  and  whilst  it  stands  is  a  cloud  upon  the 
title  to  the  property  of  the  applicants  and  an  apparent 
incumbrance. 

The  judgment  was  rendered  in  November,  1861.  The 
then  controlling  authorities  in  Alabama  were  not  a  gov- 
ernment de  facto y  as  decided  in  Ghiskolm  v.  Coleman,  at  pres- 
ent term.  If  the  whole  was  not  a  government  de facto,  its 
component  departments  separately,  could  not  be.  Here  the 
court  were  not  de  facto  courts,  and  every  judgment  rendered 
by  them  is  void.  The  government  in  Alabama,  at  that  time, 
as  decided  in  the  case  above  cited,  was  a  rebel  government, 
in  hostility  to,  and  not  a  part  of  the  government  of  the 
United  States.  Equally,  each  constituent  department 
thereof  was  in  hostility  to  the  government  of  the  United 
States,  necessarily,  as  officers,  and  in  their  official  capacity 
and  relations,  those  who  held  office  under  that  govern- 
ment. The  old  government,  says  the  court,  had  been  de- 
stroyed, and  these  officers,  judges  or  others,  could  not 
hold  office  as  part  and  parcel  of  a  rebel  government,  and  ask 
recognition  now,  by  virtue  of  their  commissions  from  a  de- 
stroyed government,  or  that  their  acts  as  such  officers  are, 
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therefore,  valid.  Courts  cau,  at  any  time,  declare  a  void 
judgment  void,  and  open  it,  and  it  is  their  duty  to  do  so. 
Johnson  v.  Johnson's  Admr,  40  Ala.  246,  and  cases  cited. 

It  will  be  contended,  however,  that  this  point  was  not 
made  in  the  circuit  court,  and  ought  not  to  be  considered 
by  the  supreme  court.  It  is  not  necessary  that  the  record 
should  show  that  it  was.  The  bill  of  exceptions  was  nec- 
essary to  bring  before  this  court  the  facts  as  to  the  merito- 
rious defense,  and  so  far  as  the  application  depended  upon 
the  evidence ;  otherwise,  these  facts  would  not  appear. 
The  motion  entered  on  motion  docket  at  January  term, 
1869,  of  the  circuit  court,  is  broad  enough  to  cover  and 
embrace  both  grounds  for  opening  the  judgment,  upon  a 
meritorious  defense  under  the  ordinance,  or  because  it  is 
void.  The  latter — that  it  is  void — appears  from  the  record 
itself,  and  no  bill  of  exceptions  is  necessary  to  prevent  it. 
No  specific  grounds  are  stated  in  the  motion.  When  an 
error  is  apparent  from  the  record,  the  supreme  court  will 
consider  it,  although  the  objection  was  not  made  in  the 
other  court. —  Crothers  v.  Heirs  of  Ross,  17  Ala.  816 — or, 
when  it  appears  that  the  court  had  no  jurisdiction. —  Wyatt 
V.  Judge,  7  Porter,  3/.  In  this  case,  the  court  says,  "it 
may,  perhaps,  be  thought,  that  inasmuch  as  this  objection 
was  not  made  in  the  circuit  court,  it  should  not  be  regarded 
here.  We  understand  the  law  to  be  otherwise.  It  was  the 
duty  of  the  circuit  court,  mero  motu,  to  have  repudiated  the 
appeal,  and  it  is  certainly  our  duty  to  do  what  that  court 
should  have  done.  So,  in  this  case,  when  it  became  apparent 
to  the  circuit  court  that  this  judgment  was  void,  it  was  the 
duty  of  that  court  to  have  so  declared  on  the  motion  then 
before  the  court ;  and  it  is  the  duty  of  this  court  to  do 
what  that  court  should  have  done. 

This  duty  becomes  the  more  imperative,  if  we  consider 
the  public  interest.  If  these  judgments  are  void,  the  good 
of  the  public  requires  that  it  should  be  known  as  early  as 
possible.  Soon,  property  will  be  sold  under  these  judg- 
ments. If  void,  no  title  passes,  and  purchasers  lose  their 
money ;  if  valid,  in  the  uncertainty,  property  will  be  sacri- 
ficed. 
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Elmoee  &  GuNTER,  and  E.  J.  Fitzpatkick,  against  the 
motion. 

It  is  well  settled  that,  in  case  of  a  change  of  rulers, 
either  by  treaty  or  conquest,  the  relations  of  citizens  to 
each  other  and  their  rights  vested  under  the  government 
displaced,  are  not  altered  or  affected. — Leitensdorfer  v. 
Wehh^  20  How.  170,  and  authorities  there  cited. 

The  principle  on  which  this  rule  is  established  is,  that  it 
is  the  interest  of  civilization  that  all  communities  shall,  at 
all  times,  obey  some  law  and  some  ruler,  and  it  is  better 
for  humanity  there  should  be  bad  laws  and  bad  rulers  than 
that  social  chaos  should  exist.  The  good  order  and  sta- 
bility of  society  demand  this  rule  shall  be  observed,  and 
that  individual  rights  shall  not  be  left  to  the  chance  of  loss 
by  changes  of  government  so  liable  to  occur  from  the  many 
causes  of  popular  commotion.  The  rule  applies  equally, 
whether  the  displaced  government  is  de  facto  or  dejure — a 
lawful  government,  or  one  which  only  exists  by  reason  of 
its  power  to  maintain  itself  for  the  time  being. 

The  supreme  court  of  the  United  States,  in  the  case  of 
Texas  v.  White,  et  ah,  have  settled  that  the  State  of  Texas 
had,  during  the  rebellion,  a  government  de  facto  for  do- 
mestic and  municipal  purposes,  though  that  government 
was  not  such  so  far  as  its  acts  in  aid  of  the  rebellion  were 
concerned.  This  court  has  accepted  (in  Reynolds  v.  Tay- 
lor,) that  portion  of  the  opinion  of  the  court  as  correct. 
The  status  of  Alabama  was  precisely  the  same,  and  its 
laws  and  organization  "for  remedies  for  injuries  to  person 
and  estate"  were  valid. — Texas  v.  White. 

The  court  rendering  the  judgment,  here  sought  to  be 
annulled,  was  part  of  the  State  organization,  and  rendered 
the  judgment  in  administering  the  law  "providing  remedies 
for  injuries  to  person  and  estate."  If  the  law  was  valid 
the  court  was  valid,  and  the  judgment  good  then  and  now. 

If  it  be  said  that  the  ordinance  of  secession  was  a  nul- 
lity, and  the  State  still  in  the  Union,  then  its  laws  in  force 
on  11th  January,  1861,  remained  in  full  force.  These  laws 
provided  for  courts  and  furnished  "remedies  for  injuries  to 
person  and  estate."  If  no  person  could  administer  them, 
they  were  useless,  and  the  protection  they  offered  was  lost 
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to  all  persons,  even  the  most  faithful  to  their-  allegiance. 
The  organization  of  the  courts  remained  after  secession  as 
it  was  before.  The  same  individual  who  was  judge  of  the 
second  circuit  before,  continued  to  be  judge  of  that  circuit 
after  secession.  If  the  ordinance  could  not  take  the  State 
out  from  the  Union,  how  could  his  opinions  and  senti- 
ments, and  the  expression  of  them,  either  in  the  caption 
to  the  minutes  of  the  court  or  in  the  speech  proven  in  the 
evidence,  take  out  of  him  the  judicial  power  and  jurisdic- 
tion reposed  in  him?  The  relation  of  the  court  to  the 
State  as  it  was  before  secession,  and  as  it  is  now,  was 
unaffected  by  the  ordinance  or  his  sentiments  either. —  White 
V.  Cannon,  6  Wallace,  443. 

Judgments  rendered  after  11th  January,  1861,  in  courts 
of  recoid,  are  recognized  as  valid  by  ordinance  No.  39  of 
the  convention  of  1867.  New  trials  in  certain  classes  of 
such  judgments  are  granted  by  that  ordinance ;  if  such 
judgments  are  void,  what  necessity  for  new  trials  ? 

The  legislature  of  1868  adopted  the  Bevised  Code  of 
Alabama. — Acts  of.  1868,  p.  7. 

That  Code  contains  ordinance  26  of  convention  of  1868. 
Besides,  the  convention  of  1865  has  been  determined  by 
this  court  to  have  been  part  of  a  valid  provisional  govern- 
ment. In  Herbert  &  Gessler  v.  Easton,  at  this  term,  this 
court  treats  ordinance  No.  26  as  a  valid  law.  That  ordi- 
nance, in  its  first  section,  ratifies  and  confirms  "all  judg- 
ments, orders  or  decrees  of  the  several  courts  of  this  State 
rendered  after  lltli  January,  1861." 

Sections  2825  and  2827  of  that  Code  provide  new  trials 
in  judgments  rendered  between  11th  January,  1861,  and 
1st  May,  1865,  and  1st  January,  1867. 

Section  2832  provides  that  executions  may  issue  on  judg- 
ments rendered  "since  11th  January  1861,  and  prior  to 
15th  December,  1865." 

The  legislature  of  1868  provided  for  appeals  to  the 
supreme  court  from  probate  courts  on  all  final  decrees 
"since  January  11,  18BL"— Acts  of  1868,  p.  39. 

And  for  new  trials  on  judgments  rendered  prior  to  25th 
May,  1865.— Acts  of  1863,  p.  415. 
And  in  the  act  known  as  the  bona  Me  purchaser's  bill, 
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they  amended  the  several  laws  pertaining  to  liens  of  judg- 
ments, and  treat  such  laws  and  judgments  rendered  during 
the  war  as  valid.— Acts  of  1868,  p.  266. 

Besides  these,  the  legislative  and  official  acts  of  the 
State  government  and  officers,  during  the  rebellion,  are 
recognized  in  a  degree  more  or  less  direct  in  the  acts  of 
1868,  on  pages  12,  13,  23,  25,  88,  392  and  602,  and  by 
ordinances  No.  16,  37,  38  and  40  of  the  convention  of  1867. 
After  examining  the  above  citations,  no  one  can  enter- 
tain a  doubt  that  the  convention  of  1867  and  the  legisla- 
ture of  1868,  as  well  as  the  convention  of  1865  and  the 
legislatures  of  1865-66,  and  1866-67,  fully  recognized  as 
valid  the  action  of  the  courts  during  the  rebellion  in  so  far 
as  it  was  not  in  aid  of  the  war,  or  in  conflict  with  the  con- 
stitution of  the  United  States. 

This  recognition  is  by  the  political  department  of  the 
State.  It  does  not  restore  vitality  to  a  dead  thing,  nor 
make  that  of  force  which  was  void,  but  it  recognizes  that 
such  action  of  the  courts  was  valid  then  and  valid  now,  for 
all  purely  domestic  and  municipal  purposes  between  indi- 
yiduals. 

Recognition  of  the  validity  of  judgment  is  not  passing 
upon  the  rights  involved  in  the  matter  tried  before  the 
court,  and  can  not  be  said  to  infringe  the  constitutional  pro- 
vision forbidding  a  citizen  to  be  deprived  of  property 
without  due  process  of  law. 

But  if  the  validity  of  this  judgment  were  doubtful  even, 
it  should  be  sustained  rather  than  bring  upon  a  people  the 
unnumbered  woes  and  wide-spread  ruin  that  a  contraiy 
decision  would  produce.  It  is  a  settled  rule  of  courts  in 
doubtful  cases,  to  adopt  that  view  and  rule  which  is  the 
most  likely  to  give  general  peace  and  repose.  The  whole 
country  has  acted  upon  the  idea  of  the  validity  of  courts 
during  the  war ;  to  destroy  that  idea  would  be  to  open  a 
flood  of  litigation  and  controversy  which  would  be  disas- 
trous in  the  extreme. 

Since  preparing  the  above,  we  have  seen  what  Judge 
Chase  decided  in  the  united  States  circuit  court  of  Vir- 
ginia, in  the  case  of  Evans  d  Evans  v.  the  City  of  Richmond, 
viz  :  "  That   the  governor,  legislature,  and  judges  of  Vir- 
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ginia,  during  the  war,  constituted  a  de  facto  government. 
They  exercised  complete  control  over  the  greater  part  of 
the  State,  proceeding  in  all  the  forms  of  organized  gov- 
ernment and  occupying  the  capitol  of  the  State." 

PETERS,  J. — The  facts  upon  which  the  determination 
of  this  case  depends,  are  these  : 

On  the  3d  day  of  May,  1861,  Howell  Rose  brought  suit 
against  J.  F.  Jackson,  Thomas  J.  Judge,  William  C.  Bibb, 
and  Benajah  8.  Bibb,  in  a  court  styled  in  the  record,  the 
circuit  court,  in  the  county  of  Montgomery,  in  the  State  of 
Alabama.  This  suit  purp'orts  to  have  been  instituted  for 
the  recovery  of  twenty-five  thousand  dollars,  due  and  ow- 
ing on  a  bill  of  exchange,  drawn  by  the  above  defendants 
and  accepted  by  Thomas  H.  Watts  and  William  H.  Rives, 
and  dated  March  27th,  1860,  and  payable  twenty  months 
after  date  thereof  to  Howell  Rose,  the  plaintiff.  Protest 
and  notice  are  waived  on  the  face  of  the  bill,  and  it  was 
payable  at  the  office  of  Benjamin  Trimble,  in  Wetumpka, 
Alabama.  Interest  and  damages  are  claimed  in  the  com- 
plaint, and  it  is  alleged  that  "  the  same  not  being  paid  at 
maturity,  was  duly  protested,  of  which  said  defendants 
had  due  notice."  This  cause  was  tried  before  the  Hon. 
Nat.  Cook,  judge  presiding,  on  the  19th  day  of  November, 
1861,  and  "of  the  independence  of  the  Confederate  States 
the  first  year,"  when  the  suit  was  discontinued  as  to  Judge, 
who  had  not  been  served  with  process,  and  judgment  was 
taken  against  the  other  defendants  for  the  sum  of  $27,- 
609.65,  the  demand  in  the  complaint  mentioned,  together 
with  costs  of  suit. 

Afterwards,  on  October  29th,  1868,  the  said  Benajah  S. 
Bibb  and  William  C.  Bibb  moved  in  the  circuit  court  of 
the  county  of  Montgomery,  in  this  State,  in  the  office  of 
which  court  the  record  of  said  juagment  is  found,  for  a  new 
trial  in  said  cause ;  the  said  Jackson  having  died  after  the 
rendition  of  said  judgment,  and  before  the  making  of  said 
motion.  This  motion  was  regularly  continued  in  said  court 
in  which  it  was  made  until  December  2d,  1868,  when  it  was 
heard  and  refused.  On  the  trial  of  this  motion,  a  bill  of 
exceptions  was  signed  by  the  presiding  judge,  from  which 
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it  appears  that  the  applicants  for  new  trial  oflFered  evidence 
tending  to  show  that  the  bill  of  exchange,  on  which  the 
original  judgment  was  founded,  was  a  transaction  for  the 
borrowing  of  money  ;  that  only  the  sum  of  $23,000  was 
paid  for  said  bill  of  exchange ;  that  said  Benajah  S.  Bibb 
and  William  C.  Bibb  were  only  accommodation  drawers  of 
the  same.  It  also  appeared  that  the  judgment  sought  to 
be  opened  for  new  trial  was  one  rendered  in  a  court  of  the 
rebel  government,  set  up  in  the  State  of  Alabama  after  the 
11th  day  of  January,  1861 ;  and  tnat  Benajah  S.  Bibb  was 
a  Union  man,  and  resisted  the  insurrectionary  movement 
for  a  separation  of  this  State  from  the  Union  up  to  the 
passage  of  the  ordinance  of  secession,  but  after  that  he 
acquiesced  in  the  action  of  the  convention  of  the  7th  of 
January,  18(31,  by  which  that  ordinance  was  passed,  and 
submitted  to  the  rule  of  the  insurrectionary  government 
which  that  convention  erected  in  this  State,  and  aided  in 
its  support. 

Upon  this  showing  application  is  now  made  to  this  court 
for  a  rule  nid  for  mandamus  to  the  circuit  court,  to  compel 
that  court  to  grant  a  new  trial  in  said  cause. 

This  application  here  renders  it  necessary  to  consider 
the  effect  of  the  ordinance  No.  36  of  the  convention  of  the 
6th  of  November,  1867,  entitled  "An  ordinance  to  declare 
void  certain  judgments,  and  to  grant  new  trials  in  certain 
cases  therein  mentioned,"  passed  December  6th,  1867 ;  and 
the  act  of  the  general  assembly,  entitled  "  An  act  to  ex- 
tend the  time  in  which  to  open  judgments  and  grant  new 
trials  in  certain  cases,"  approved  October  10th,  1868. — 
Pamphlet  Acts  1868,  pp.  186,  259. 

There  can  not,  now,  certainly  be  any  doubts  as  to  the 
power  of  the  legislative  department  of  the  government  to 
pass  a  law  authorizing  the  opening  of  judgments  and  the 
grant  of  new  trials.  This  has  been  an  authority  uniformly 
exercised  by  the  government  of  the  State  from  its  com- 
mencement, and  has  never,  so  far  as  I  know,  been  seri- 
ously questioned.— Akin's  Dig.  p.  283,  §  135  ;  Clay's  Dig. 
340,  §  150 ;  Code,  §  2407,  2408  ;  Pamphlet  Acts,  1857-1858, 
p.  39,  No.  39 ;  Revised  Code,  §§  2813,  2814,  28z5,  2827 ; 
Lx  parte  Norton  &  Skidds,  January  term,  1870. 
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The  convention  of  the  12th  of  September,  1865,  seem  to 
have  entertained  no  scruples  nor  doubt  on  this  right  of  the 
legislative  branch  of  the  government.  This  ordinance  is 
almost  in  the  very  words  of  the  ordinance  No.  36  above 
referred  to.— Revised  Code,  pp.  58,  59,  No.  26,  §  1.  This 
power  is  one  without  any  constitutional  restriction. —  Calder 
V.  Bull,  3  Dall.  386 ;  Craivford  v.  Br.  Bank  Ala.,  7  How. 
279. 

A  new  trial  is  a  part  of  the  remedy,  and  it 'has  existed 
from  the  earliest  times,  and  over  this  branch  of  practice 
the  legislature  of  the  State,  unless  the  State  constitution 
limits  its  authority,  has  the  amplest  power. — 2  Bouvr.  L.  D., 
new  trial,  p.  210  ;  1  Sellor's  Pr.  (1813)  p.  463  ;  Sturcjes  v. 
Croivningshield,  4  Whea.  122,  200.  The  granting  of  a  new 
trial  does,  not  impair  the  obligation  of  a  contract  on  which 
the  judgment  may  be  founded ;  if  it  did,  no  new  trial  could 
ever  be  granted.  But  this  is  contradicted  by  the  practice 
of  the  States,  and  sanctioned  by  the  highest  judicial  tri- 
bunal of  the  nation. — Bait.  &  Susq.  B.  B.  Co.  v.  Neshit, 
10  Howard,  395.  The  ordinance  No.  30,  above  cited,  which 
is  affirmed  and  adopted  by  the  act  of  the  general  assembly, 
also  above  cited,  does  not  grant  the  new  trial  as  was  done 
in  Calder  v.  Bull,  supra  ;  but  it  commands  that  it  shall  be 
done,  if  the  application  is  made  to  the  proper  court  in  the 
manner  and  time  directed  in  the  act  and  ordinance.  In 
the  case  at  bar  this  has  been  done. 

Controlled  by  the  authority  above  referred  to,  I  have  no 
doub^  of  the  constitutionality  of  the  ordinance  No.  36,  and^ 
the  act  of  the  legislature  confirming  and  adopting  it.  Both 
are  wholly  free  from  all  constitutional  objections,  so  far  as 
the  allowance  of  new  trials  is  involved. 

It  remains,  then,  to  inquire  whether  the  facts  submitted 
to  the  court  below  were  sufficient  to  justify  the  opening  of 
the  judgment  and  the  grant  of  a  new  trial. 

In  the  first  place,  the  judgment  is  that  of  an  illegal  court. 
The  clerk  who  issued  the  writ,  the  sheriff  who  served  it, 
and  the  judge  who  gave  the  judgment,  so  far  as  this  court 
can  know,  were  all  mere  usurpers,  who  did  not  hold  their 
offices  by  color  of  any  rightful  authority.  The  court  was 
not  that  of  a  State  of  the  Union,  and  the  government  of 
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which  it  formed  a  part,  was  not  that  of  a  State  of  the 
Union.  The  judge  who  presided  in  it  was  not  a  judicial 
officer,  recognized  in  this-  court,  or  by  the  rightful  govern- 
ment.— Chisholm  v.  Coleman,  January  term,  1869.  The 
government  and  the  court  in  which  this  judgment  is  pre- 
sumed to  have  been  rendered  was  a  foreign  affair. — Scott 
V.  Jones,  5  How.  343,  377.  No  such  foreign  court  could  be 
rightfully  set  up  in  this  State.  There  was  no  law  or  treaty 
to  authorize  it.  No  citizen  of  this  State  was  bound,  in  law, 
to  answer  to  its  summons  or  plead  to  its  process.  For  the 
reasons  above  shown,  it  was  wholly  destitute  of  any  au- 
thority as  a  legal  court. —  Glass  v.  Schooner  Betsey,  3  Dall. 
6 ;  10  Bac.  Abr.  p.  374,  verb  void ;  3  Blackstone's  Com. 
24,  25.  The  whole  proceeding  was  utterly  void,  as  though 
it  had  never  taken  place,  unless  validity  is  given  to  it  as  a 
decree  of  a  court  of  a  government  illegally  and  unconsti- 
tutionally erected  in  a  State  of  the  Union.  To  give  legal- 
ity without  legislative  assistance  to  such  a  tribunal,  is  to 
give  legality  to  the  insurrection  itself — to  give  legality  to 
treason  against  the  government  of  the  United  States. 
Shortridge  &  Co.  v.  Macon,  Pasch.  Annotated  Constitution, 
p.  212.  To  recognize  the  sentence  of  this  court  as  legal 
is  to  recognize  the  court  as  legal,  and  the  government  of 
which  the  court  formed  a  part  as  legal ;  for  they  all  cling 
together  as  a  whole.  But  this  can  not  be.  The  entire  cur- 
rent of  decisions  from  Scott  v.  Jones  to  lexas  v.  White,  de- 
nounce such  a  government  as  utterly  void  in  all  its  depart- 
ments, without  legislative  affirmance  and  ratification. — 
Texas  v.  White,  7  Wall,  700 ;  Luther  v.  Borden,  7  How.  1 ; 
Scott  V.  Jones,  5  How.  343  ;  Glass  v.  The  Betsey,  3  Dall.  5  ; 
Shortridge  dt  Co.  v.  Macon,  Paschall's  Ann.  Const.,  p.  212. 
And  the  congress  of  the  United  States,  and  the  chief  of 
the  highest  executive  department  of  the  nation,  have  done 
the  same. — Acts  of  Congress,  Stat.  March  2,  1868,  Pamph. 
Acts,  pp.  90,  260 ;  Stats,  at  Large,  p.  14,  ch.  30 ;  President 
Johnson's  proclamation,  1865.  Those  emphatic  declara- 
tions of  the  illegality  of  the  rebel  government,  erected  in 
this  State  during  the  late  insurrection  against  the  govern- 
ment of  the  United  States,  have  never  been  taken  back  or 
11 
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modified,  either  by  the  Federal  or  the  rightful  State  gov- 
ernment ;  and  this  court,  and  all  the  courts  of  the  nation, 
are  bound  to  be  governed  bj  them.  They  are  the  only  law 
upon  the  subject  known  to  this  court  and  must  govern 
here,  unless  their  validity  is  disputed.  The  attempt  to  in- 
corporate and  engraft  into  our  law  the  European  system 
of  de  facto  governments,  and  the  consequences  which  flow 
from  them,  has  been  wisely  and  emphatically  repudiated, 
by  the  venerable  head  of  this  tribunal  in  his  very  learned 
and  unanswerable  opinion,  delivered  at  the  first  session  of 
this  court,  under  its  present  organization,  in  the  case  of 
Chisholm  v.  Cole7nan,m  which,  as  I  think,  that  doctrine  was 
properly  denied  acceptance  here,  and  repelled  as  inappli- 
cable to  our  system  of  governments,  and  to  the  peace  of 
the  country.  It  is  the  offspring  of  insurrection,  and  calcu- 
lated to  encourage  them.  There  can  be  no  doubt  about 
the  power  of  the  legislative  departments  of  the  govern- 
ment of  the  Union,  and  the  rightful  and  legal  government 
of  the  States,  to  validify  by  law  of  their  own  enactment, 
whatever  it  may  be  wise  and  proper  to  make  good  after 
the  suppression  of  a  rebellion  against  the  sovereignty  in 
the  States,  or  within  the  territories  of  the  Union.  The 
law-making  power  is  wisely  lodged  with  them  alone.  And 
it  is  by  the  laws  of  their  enactment  that  the  land  must  be 
governed.  Laws  can  neither  be  enacted  nor  imported  by 
the  courts,  however  strong  their  suppositions  cf  their 
necessity  may  proclaim  their  want.  I  therefore  think  that 
to  enable  any  government,  erected  in  a  State  of  this  Union, 
to  enact  valid  laws,  or  its  courts  to  render  valid  judgments, 
it  must  be  a  legal  State  government,  and  must  be  acknowl- 
edged by  the  congress  of  the  United  States  as  such ; 
otherwise,  all  its  acts,  and  the  acts  of  all  its  courts  are 
utterly  void,  and  they  can  only  become  valid  by  the  affirm- 
ance and  ratification  of  the  rightful  legal  government  in  its 
restoration  to  power,  or  by  the  rightful  government  of  the 
nation,  as  the  question  may  be  one  of  domestic  or  national 
import.  In  this  State  necessity  may  be  pleaded  to  excuse 
an  individual  act,  otherwise  unlawful,  but  it  can  not  be 
pleaded  to  validify  a  law  or  a  judgment  of  an  incompetent 
authority. 
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That  which  is  illegal  remains  illegal  until  the  law  removes 
its  illegality,  and  laws  can  only  be  passed  by  the  agency 
which  is  clothed  by  the  fundamental  law  of  the  State,  or 
of  the  Union,  with  that  great  right.  This  is  a  principle 
which  forms  the  very  basis  of  all  our  State  governments. 
And  as  a  great  jurist  and  statesman  has  said,  upon  another 
occasion,  "  doubtless  the  continuance  of  regulated  liberty 
depends  on  maintaining  this  principle." — (Daniel  Webster.) 

To  depart  from  this  is  to  turn  over  to  the  courts  a  por- 
tion of  the  legislative  power  of  this  State — the  power  to 
say  what  laws  and  what  judicial  acts  of  an  illegal  govern- 
ment shall  have  effect,  and  what  shall  not  have  effect. 
Such  power  the  courts  are  expressly  forbidden  to  exercise. 
Con.  Ala.  art.  3,  §§  1,  2 ;  art.  6 ;  art.  5. 

This  judgment,  then,  was  coram  rKmjudice,  and  does  not 
bind  the  defendants,  even  as  the  judgment  of  a  foreign 
court,  because  it  was  not  a  court  of  a  government  acknowl- 
edged by  the  rightful  political  authority. 

Another  question  occurs  in  connection  with  this  case.  It 
is  this — has  this  judgment  been  made  good,  ratified  or 
affirmed,  in  any  manner  by  the  rightful  authority  of  the 
State,  or  of  the  general  government  ?  I  think  it  has  not. 
All  the  departments  of  the  government  are  mere  agencies. 
Cooley,  87,  et  seq.,  and  notes.  They  are  depositories  of 
special  and  separate  powers  of  administration,  and  the  one 
can  not  perform  the  agency  entrusted  to  another. —  Way- 
may  V.  Souiliard,  10  Whea,  4G. 

And  as  it  is  with  other  agencies,  what  one  agency  is  for- 
bidden to  do  in  the  first  instance,  it  can  not  ratify,  if  done 
in  the  name  of  another,  by  an  illegal  authority,  or  rather,  by 
another  agency  wholly  void.  The  legislative  agency  can 
not  make  a  judgment  good  which  has  been  rendered  by  a 
void  and  illegal  court,  unless  it  could  have  conferred 
authority  upon  such  void  court  to  bave  given  the  judgment 
in  the  first  instance.  But  this  the  legislative  authority  has 
no  power  to  do.  This  was  a  jud'gment  by  a  circuit  court. 
The  legislature  has  no  power  to  make  circuit  courts,  nor 
to  give  the  judgment  of  a  circuit  court  Then  such  a  rat- 
ification would  be  void  for  want  of  authority  to  make  it. 
Cooley  on  Const,  Limit,  p.  108,  and  notes  ;  Denncy  v.  Mat- 
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toon,  3  Allen,  361 ;  Story's  Agency,  §§  240,  241,  and  notes. 
Here  the  judge  was  an  intruder.  His  right  of  jurisdiction 
was  founded  on  no  legal  authority  whatever,  and  the  judg- 
ment falls  for  want  of  legal  authority  in  the  court.  This 
the  legislature  can  not  supply.  Dehile  fundomenium  faUit 
opus. — Broom's  Max.,  p.  80,  marg.  In  this  case  the  legis- 
lature has  done  all  it  can  do.  It  accepts  the  proceedings 
in  the  rebel  courts  as  a  basis  for  an  application  for  a  new 
trial. 

The  ordinance  No.  26,  of  the  conyention  which  assem- 
bled at  the  capitol  in  the  city  of  Montgomery,  in  this  State, 
on  the  12th  day  of  September,  1865,  not  being  in  conform- 
ity with  the  principles  of  this  opinion,  is,  as  a  legislative 
act,  illegal  and  void,  so  far  as  this  case  is  concerned  ;  and 
the  decision  in  Randolph  v.  Baldivin,  which  is  founded 
upon  it,  is  overruled. — Revised  Code,  p.  58 ;  Randolph  v. 
Baldioin,  41  Ala.  305. 

It  is  contended  that  the  judgment  in  this  case  is  founded 
on  a  contract  for  the  loan  of  money.  If  this  be  admitted, 
then  that  contract  was  usurious.  The  sum  of  $23,000  was 
received  in  the  bill  of  exchange,  and  $2,000  were  to  be 
paid  for  the  use  of  it  for  one  year.  This  was  above  the 
rate  fixed  by  law.  Under  such  a  state  of  facts,  the  judg- 
ment should  have  been  only  for  the  sum  loaned,  and  with- 
out costs.— Revised  Code,  §§  1831,  2781.  Yet  the  recov- 
ery was  for  $27,609.65  and  all  costs.  This  was  $4,609.65, 
and  all  the  costs,  too  large.  Under  this  hypothesis  a  new 
trial  should  have  been  granted. 

Besides,  the  complaint  alleges  that  the  bill  of  exchange 
was  "  duly  protested,  of  which  the  defendants  had  due 
notice."  This  is  not  surplusage  and  should  have  been 
proved,  or  the  complaint  amended  to  suit  the  true  state  of 
the  facts.  But  at  the  date  the  bill  matured  it  is  more  than 
probable  that  there  were  no  legal  officers  of  the  rightful 
government  of  Alabama  in  power  in  this  State,  and  it 
would  not  have  been  permitted  to  the  defendant,  Benajah 
S.  Bibb,  who  was  a  Union  man,  to  have  alleged  or  con- 
tested this  question  in  the  so-called  court  in  which  this 
judgment  purports  to  have  been  rendered,  without  peril  to 
his  life  or  liberty. — Hon.  C.  C.  Sheats'  case.    It  is,  there- 
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fore,  almost  certain  that  he  could  not  have  made  the  same 
defenses  in  that  court  that  he  could  have  made  in  the 
courts  of  the  rightful  government.  This  is  an  additional 
reason,  not  without  much  force,  for  the  grant  of  a  new  trial 
in  the  court  below. 

I  therefore  think,  for  all  the  above  reasons,  and  under 
the  facts  of  this  case,  that  a  rule  nisi  in  conformity  with 
the  prayers  of  the  applicant's  petition,  ought  to  be  granted. 

The  grounds  relied  upon  in  this  suit  should  justify  the 
allowance  of  an  application  for  a  new  trial  upon  very  slight 
showing. 

This  is  an  application  for  mandamus,  and  it  invokes  the 
exercise  of  the  original  and  plenary  powers  of  this  court. 
They  are  derived  from  the  second  section  of  the  6th  arti- 
cle of  the  constitution  of  the  State,  which  is  in  these  words  : 

"  Sec.  2.  Except  in  cases  otherwise  directed  in  the  con- 
stitution, the  supreme  court  shall  have  appellate  jurisdic- 
tion only,  which  shall  be  co-extensive  with  the  State,  under 
such  restrictions  and  regulations  not  repugnant  to  this 
constitutiou,  as  may  from  time  to  time  be  prescribed  by 
law ;  Provided,  that  said  court  shall  have  power  to  issue 
writs  of  injunction,  mandamus,  habeas  corpus,  quo  loarranto, 
and  such  other  remedial  and  original  writs  as  may  be  nec- 
essary to  give  it  a  general  superintendence  and  control  of 
inferior  jurisdictions." — Con.,  art.  VI,  §  2. 

From  this  it  will  be  seen  that  it  is  only  the  appellate  ju- 
risdiction of  this  court  that  is  subject  to  legislative  control ; 
but  the  power  to  grant  the  several  writs  above  mentioned, 
and  to  superintend  and  control  inferior  jurrisdictions,  is 
inherent  in  the  court  by  constitutional  grant  with  which 
the  legislative  department  has  no  authority  to  interfere. 
Then,  in  the  exercise  of  these  powers,  the  practice  of  the 
court  becomes  the  law  of  the  court.  These  powers  rest 
upon  the  same  basis  that  the  separate  and  original  powers 
of  any  other  department  do,  upon  a  grant  by  the  people — 
the  sovereigns — to  the  court,  by 'constitutional  provision. 
Under  these  powers,  in  the  performance  of  the  duties  aris- 
ing out  of  them;  the  court  proceeds  according  to  its  own 
discretion-  But  this  discretion  is  not  to  be  a  reckless  and  un- 
reasonable discretion,  but  such  as  shall  lead  most  certainly 
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to  the  accomplishment  of  the  highest  justice,  and  the  en- 
forcement of  the  laws. 

Under  this  construction  of  the  powers  of  the  court,  thus 
derived,  in  the  progress  of  this  cause  at  the  bar,  an  order 
has  been  granted  in  favor  of  the  applicant,  Benajah  S. 
Bibb,  to  suspend  the  sale  of  his  lands  levied  on  under  a 
writ  issued  on  the  judgment  sought  to  be  opened  in  this 
cause  in  the  court  below,  in  which  the  application  was  made. 
Under  this  order  a  writ  was  issued  from  this  court,  directed 
to  the  sheriff  of  the  county  who  had  possession  of  said 
writ  of  fieri  facias  for  execution,  lo  suspend  a  sale  under 
said  writ  upon  the  conditions  and  for  the  length  of  time 
directed  in  said  order. 

This  proceeding  was  neces^iary  in  order  to  afford  this 
court  proper  time  to  look  into  a  case  of  so  much  novelty 
and  difficulty  as  this,  and  to  secure  the  rights  of  the  par- 
ties interested  from  further  complication  in  a  matter  of  so 
much  uncertainty ;  and  to  give  to  the  action  of  this  court 
its  proper  effect  in  this  case. 

In  such  a  matter  there  can  be  no  reasonable  doubt  of 
the  power  of  the  court  to  control  the  action  of  the  circuit 
court  and  all  its  officers,  as  an  inferior  jurisdiction,  accord- 
ing to  its  discretion,  and  to  construct  its  writs  to  suit  the 
exigencies  of  the  case  before  it,  under  the  authority  of  the 
section  of  the  article  of  the  constitution  above  quoted, 
without  legislative  aid  or  interference. 

Let  the  rule  nisi  be  granted, 

PECK,  C.  J. — I  hold  that  the  circuit  court  should  have 
granted  a  new  trial  on  the  application  of  said  B.  S.  Bibb 
et  at.,  on  the  judgment  of  Howell  Rose  against  them,  re- 
vived in  the  name  of  his  executors,  Hatchett  &  Trimble, 
and  that  an  alternative  mandamus  should  issue  to  require 
said  court  to  do  so.  But  this  decision  does  not  require  this 
court  to  consider  or  determine  the  character  of  the  judg- 
ments of  the  courts  of  the  rebel  States  during  the  rebel- 
lion j  whether  valid,  voidable,  or  void.  I,  therefore,  con- 
cur with  Justice  Peters  in  the  decision  of  the  court  just 
announced  by  him ;  and  as  it  is  unnecessary  to  go  further, 
and  deteriftin^  tji^  char?igt§r  (>f  tjiose  judgna§nts  at  this 
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time,  I  do  not  wish  it  to  be  understood  that  I  concur  with 
him  in  the  argument  and  reasoning  used  by  him  on  that 
subject ;  as  to  that  question,  I  hold  myself  wholly  and  alto- 
gether uncommitted. 

B.  F.  SAPFOLD,  J.— I  concur  in  the  order  of  the  court, 
granting  an  alternative  mandamus  to  the  judge  of  the  cir- 
cuit court  to  give  the  applicant  a  new  trial  in  a  case  where 
judgment  was  rendered  against  him  during  the  war,  on  the 
ground  of  meritorious  defense,  as  provided  in  the  third 
section  of  ordinance  No.  39  of  the  convention  of  1867. 

But  I  dissent  from  so  much  of  the  opinion  of  Justice 
Peters  as  tends  to  declare  void  all  of  the  acts  of  the  gov- 
ernment existing  in  the  State  during  the  war,  for  reasons 
given  in  my  dissenting  opinion  in  the  case  of  Hoffman  v. 
Boon  dc  Booth,  at  the  June  term,  1869. 


TURNLEY  ET  AL.  vs.  BLACK  et  al.,  Ex'bs. 

[action   on   PE0MIS30BT  NOTE.  ] 

1.  ProDiisaory  noU,  payee  of;  presumption  prima  facie  of  title  in. — In  an 
action  by  executors  on  a  promissory  note,  found  by  them  among  the 
papers  of  their  testator,  and  not  payable  to  him,  but  to  a  third  person, 
in  which  the  defendants  filed  a  sworn  plea  that  the  said  note  was  given 
«nd  payable  to  said  third  person,  and  never  endorsed  or  assigned  to 
plfiintiffs'  testator,  and  that  the  plaintifls  had  no  interest  or  title  in  said 
note,  and  where  the  evidence  is  contradictory — that  on  the  part  of  the 
plaintiflfs  tending  to  show  that  the  said  note  had  been  transferred  by 
the  payee,  and  that  on  the  part  of  the  defendants,  that  there  had  been 
no  such  transfer,  but  that  the  note  was  still  the  property  of  the  payee — 
it  is  an  error,  for  which  the  judgment  will  be  reversed  and  cause  re- 
manded, to  refuse  to  give  a  charge,  in  writing,  asked  by  the  defendants, 
that  the  note  being  payable  to  a  third  person,  the  law  presumes  him  to 
be  the  owner  until  the  evidence  shows  that  his  title  to  the  note  has 
terminated. 

Appeal  from  the  Circuit  Court  of  Calhoun. 
Tried  before  Hon.  W.  L.  Whitlock. 

The  facts  upon  which  the  decision  is  based,  are  suifi- 
ciently  set  out  in  the  opinion. 
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J.  T.  Heflin,  and  Walkee,  Murphey  &  Winter,  for  ap- 
pellants. 
Ellis  &  Caldwell,  contra. 

PECK,  C.  J,— This  action  was  brought  by  the  appel- 
lees, as  the  executors  of  the  last  will  and  testament  of  Pe- 
ter Black,  deceased,  on  a  promissory  note  made  by  the 
appellants  and  payable  to  one  J.  G.  J.  Whiteside.  The  ap- 
pellants filed  a  sworn  plea,  that  the  said  note  was  given  to 
said  Whiteside,  and  that  said  note  was  never  endorsed  nor 
assigned  to  said  appellees'  testator,  and  that  they  had  no 
interest  in,  or  title  to,  the  said  note.  A  trial  was  had  by  a 
jury  on  this  plea.  The  appellees  read  the  said  note  to  the 
jury,  and  then  proved  by  S.  E.  Black,  one  of  the  executors, 
that  as  executor  he'  found  the  said  note  among  the  papers 
of  the  deceased,  and  made  a  return  of  the  same  to  the 
probate  court,  as  a  part  of  the  assets  of  testator.  There 
was  much  evidence  on  both  sides ;  that  on  the  part  of  ap- 
pellants tended  to  show,  that  the  note  had  never  been 
transferred  to  the  deceased,  or  otherwise  parted  with,  by 
said  Whiteside  ;  and  that  on  the  part  of  the  appellees  tend- 
ing to  show,  that  he  had  transferred  the  said  note  to  the 
deceased.  When  the  case  was  submitted  to  the  jury,  the 
appellants  asked  the  court,  in  writing,  to  give  six  several 
charges  to  the  jury,  all  of  which  were  given,  except  the 
second,  which  was  refused.  The  second  charge  asked,  is 
in  the  following  words,  to-wit,  that  "  the  note  being  paya- 
ble to  J.  G.  J.  Whiteside,  the  law  presumes  he  is  the  owner, 
until  the  evidence  shows  that  his  title  to  the  note  has  ter- 
minated." 

Under  the  said  plea  and  the  evidence  in  the  case,  this 
charge  should  have  been  given.  It  is  certainly  true,  that 
the  law  presumes  that  the  payee  is  the  owner,  until  the 
contrary  is  shown. —  Grigshy,  ExW,  dc.  v.  Nance,  3  Ala. 
34:7  ;  Greenl.  on  Evidence,  §  41,  Bat  this  presumption  is 
overcome,  when  it  is  proved  to  be  in  the  possession  of 
another  claiming  it  as  his  own,  or  if  found  among  the  pa- 
pers of  a  deceased  person. 

The  appellants,  under  the  plea  and  the  evidence,  were 
entitled  to  have  the  question,  whether  this  note  belonged 
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to  the  payee,  or  had  beeu  transferred  to  appellees'  testator, 
fairly  submitted  to  the  jury.  The  charge  asked  and  re- 
fused, if  given,  would  have  done  this.  As  the  evidence  of 
the  appellants  tended  to  show  that  the  note  still  belonged 
to  the  payee,  whether  strongly  or  slightly,  was  not  a  ques- 
tion for  the  court,  but  for  the  consideration  of  the  jury, 
therefore,  the  charge  asked  and  refused  should  have  been 
given.  The  refusal  to  give  this  charge,  with  other  matters 
stated  in  a  bill  of  exceptions,  relating  principally  to  the 
admissibility  of  evidence,  are  assigned  for  errors.  We 
think,  however,  there  is  nothing  in  the  other  assignments 
of  error,  but  for  the  error  in  refusing  to  give  the  second 
charge,  the  judgment  is  reversed  and  the  cause  remanded, 
at  the  costs  of  the  appellees. 


GOREE  vs.  WALTHALL,  Adm'r. 

[TBOVEE  BT  ADMIKISTBATOB  against  WTDOW  fob  conversion  of  PEBSOMAIi 
CHATTELS,  CLAIMED  BY  HEB  UNDEB  PAEOL  GIFT  FBOM  HUSBAND  DURING  CO- 
VEBTCBE.  ] 

1.  Gift  to  w\fe  during  coverture ;  husiand  may  make,  of  personal  chattel, 
by  parol. — Under  the  statutes  of  this  State,  the  husband  may  make  a 
valid  gift  by  parol,  of  personal  chattels,  to  the  wife  during  coverture, 
and  the  title  vested  in  her  thereby,  is  good  at  law,  without  a  resort  to 
equity. 

2.  Same;  what  gift  is  suiject  to. — The  wife  takes  such  a  gift  from  her  hus- 
band, subject  to  the  just  claims  of  his  creditors  existing  before  the  gift, 
and  to  all  the  equities  of  good  faith  and  fair  dealing. 

3.  Manual  delivery;  when  not  necessary. — Where  the  gift  consists  of  a 
ponderous  article,  or  things  not  capable  of  handling,  as,  for  instance, 
a  carriage  and  horses,  there  need  not  be  an  actual  manual  delivery  of 
the  property  to  the  wife  ;  but  anj'  circumstances  amounting  to  a  clear 
demonstration  of  the  intention  of  the  donor  to  transfer,  and  the  donee 
to  accept,  the  property  given,' and  which  put  it  in  the  power  of  the  do- 
nee, or  give  the  donee  authority  to  take  possession  of  the  thing  given, 
are  enough  to  complete  the  right.  And  these  circumstances  are  to  be 
left  to  the  jury. 
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Appeal  from  the  Circuit  Court  of  Perry. 
Tried  before  Hon.  John  Moore. 

The  opinion  contains  the  facts  of  the  case. 

Sam'l  F.  Eice,  and  Wm.  M.  Brooks,  for  appellant. 
Bailey  &  Bragg,  and  Watts  &  Troy,  contra. 

PETERS,  J. — This  cause  was  submitted  at  last  term, 
and  held  under  advisement  until  the  present  term  of  this 
court.  It  was  an  action  of  trover  commenced  in  the  Perry 
circuit  court,  by  Walthall,  as  the  administrator  of  Robert 
T.  Goree,  deceased,  against  Mary  F.  Goree,  the  widow  of 
said  deceased,  for  a  carriage  and  horses,  and  carriage  gear, 
which  was  claimed  by  Mrs.  Goree  as  a  gift  from  her  hus- 
band, made  after  marriage  and  before  his  death.  The 
summons  purports  to  have  been  executed  on  the  26th  day 
of  August,  1858,  but  the  bill  of  exceptions  is  dated  in  No- 
vember, 1857.  This  latter  date  was  doubtless  a  clerical 
misprision.  And  as  no  objection  was  taken  to  it  on  the 
argument  at  the  bar,  it  is  an  irregularity  that  will  not  be 
further  noticed  here. 

The  bill  of  exceptions  contains  all  the  evidence  which 
was  delivered  to  the  jury.  The  testimony  set  out  in 
the  bill  of  exceptions  is  wholly  uncontradicted.  And  in 
this  evidence,  thus  set  out,  there  is  some  proof  tending  to 
show  a  parol  gift  by  the  husband  to  the  wife,  during  cover- 
ture, of  the  property  sued  for.  The  property  came  into 
the  possession  of  the  wife  by  what  the  husband  declared 
to  be  a  gift,  just  before  his  death,  and  the  wife  held  it  and 
claimed  it  as  her  own,  under  her  possession  thus  derived, 
until  after  her  husband  departed  this  life.  At  the  date  of 
the  commencement  of  the  wife's  possession,  her  husband 
and  herself  were  domiciled  in  this  State  and  inhabitants  of 
the  same.  The  wife's  possession  had  its  beginning  in  the 
State  of  Louisiana,  but  was  continued  in  this  State  during 
the  life  of  the  husband  up  to  his  decease^ 

On  the  trial,  "  the  court,  at  the  instance  of  the  plaintiff" 
below,  "  charged  the  jury,  that  the  remedy  of  the  defend- 
ant" below,  "  was  not  in  this  court,  but  in  a  court  of  equity, 
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and  that  if  they  believed  the  evidence,  they  must  find  for 
the  plaintiff."  This  charge  was  excepted  to  by  the  defend- 
ant, and  the  objection  reserved  ;  and,  thereupon,  a  verdict 
was  rendered  in  favor  of  the  plaintiff  for  damages  to  the 
amount  of  the  value  of  the  'property  mentioned  in  the 
complaint.  On  this  verdict  judgment  was  accordingly  en- 
tered, and  from  this  judgment  Mrs.  Goree  appeals  to  this 
court,  and  assigns  the  charge  of  the  court  and  the  judg- 
ment below  against  her  for  error. 

If  a  husband  who  is  domiciled  in  this  State  can  make, 
during  coverture,  a  valid  parol  gift  to  his  wife  of  personal 
chattels,  which  vests  in  her  such  a  legal  title  as  to  enable 
her  to  defend  her  possession  of  such  chattels  at  law,  with- 
out a  resort  to  equity,  then  the  charge  of  the  court  below 
was  erroneous ;  because  there  was  proof  strongly  tending 
to  show  a  gift  by  parol,  made  by  the  husband  to  the  wife, 
of  the  property,  made  after  her  marriage  to  him  and  whilst 
the  coverture  still  lasted.  The  charge  was  calculated  to 
take  this  proof  from  the  jury,  and  it  invaded  their  province 
to  determine  the  fact  of  gift  or  no  gift.  This  charge  left 
the  jury  no  choice.  It  was,  in  effect,  a  verdict  by  the 
court. 

But  if  the  husband  could  not  give,  by  parol,  the  prop- 
erty in  controversy  to  his  wife  during  coverture,  then  the 
charge  of  the  court  was  right,  and  it  ought  to  be  sustained ; 
because  the  proof  showed  that,  if  it  was  a  gift  at  all,  it  was 
made  by  the  husband  to  the  wife  during  coverture,  by  parol. 
If  such  a  gift  was  void  at  law,  it  could  not  clothe  the  wife 
with  any  legal  title  to  the  property  thus  attempted  to  be 
bestowed  upon  her,  and  she  could  not  defend  her  posses- 
sion at  law ;  however  solemnly  and  formally  the  gift  might 
have  been  made,  against  the  husband  it  must  fail,  at  law. 

But  is  it  true,  as  a  legal  proposition,  that  under  the  law 
of  this  State,  a  husband  can  not,  during  coverture,  make  a 
gift,  by  parol,  of  personal  chattels  to  his  wife,  which  would 
be  good  at  law  ?  We  think  not,  but  the  reverse  of  this 
proposition  is  true. 

So  far  as  the  acquisition  and  ownership  of  property  ia 
concerned,  the  former  common  law  relation  of  husband 
and  wife,  if  not  wholly  overturned,  is  so  greatly  modified 
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by  the  statute  law  of  this  State  as  to  require  a  system  of 
rules  of  its  own,  in  conformity  to  the  law  governing  this 
relation  in  reference  to  the  acquisition  and  ownership  of 
property. 

Under  our  statutes,  the  wife  is  a  property  holder,  sep- 
arate and  apart  and  independent  of  the  husband,  both  in 
law  and  equity.  Her  identity  in  this  respect  is  not  merged 
in  him.  She  has  all  the  rights  to  acquire  property,  and  to 
hold  it  and  enjoy  it,  that  the  husband  has  himself,  with  one 
single  exception,  and  under  the  restrictions  of  the  statutes 
enacted  for  her  protection.  The  exception  is,  that  the' 
"  husband  and  wife  can  not  contract  with  each  other  for 
the  sale  of  any  property."— Eev.  Code,  §§  2371,  2374.  She 
can  not  buy  property  from  her  husband,  nor  her  husband 
from  her.  This  is  the  only  prohibition.  This  is  most 
clearly  so,  upon  the  familiar  rule  of  construction,  that  the 
mention  of  one  prohibition  excludes  all  other  prohibitions 
not  mentioned.  This  rule  applies  to  the  constructions  of 
statutes  as  well  as  to  contracts. — 3  Story,  87. 

Then  the  wife  may  acquire  property  just  as  the  husband 
may  acquire  property,  except  in  the  single  manner  forbid- 
den in  the  statute.  In  this  she  stands  on  an  equal  footing 
with  him.  She  is  his  equal  and  his  peer.  The  law  so  in- 
tends it.  Then  the  wife,  after  marriage  and  during  cover- 
ture, may  become  entitled  to  property  in  any  manner  that 
the  husband  may  do,  to  the  same,  and  she  holds  her  property 
under  limitations  of  the  statute  by  like  title  that  any  other 
person  may  hold  similar  property,  if  it  is  not  held  by  sale 
from  the  husband.  The  statute  is  made  for  her  protection 
and  assistance,  and  not  to  cumber  her  with  inabilities,  as 
at  common  law.  The  statutes  of  this  State  clothe  the  wife 
with  the  great,  inalienable  right  to  own  and  hold  property, 
as  any  other  reasonable  human  being  may  do,  under  the 
limitations  imposed  by  law. — Const.  Ala.  1867,  art.  I,  §  !• 
And  they  do  not  forbid  the  husband  to  make  her  the  recip- 
ient of  his  bounty,  even  if  he  choose  to  give  her  "  all  the 
substance  of  his  house."  But  if  the  wife  accepts  a  gift 
from  the  husband,  she  takes  it  subject  to  the  just  claims  of 
the  creditors  of  the  husband  existing  before  the  gift,  and 
to  all  the  equities  of  good  faith  and  fair  dealing. 
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I  feel  strengthened  in  the  correctness  of  this  conclusion, 
by  the  action  of  our  eminent  predecessors  in  this  high  tri- 
bunal. 

In  Saunders  v.  Garrett,  it  appeared  that  Saunders  was 
garnished  in  1857,  under  a  judgment  in  favor  of  Garrett 
against  Stewart,  to  answer  what  he  (Sanders)  owed  Stew- 
art The  garnishee  answered,  "  that  he  is  indebted  to  said 
defendant  (Stewart)  or  his  wife,  Sarah  L.  Stewart,  by 
promissory  note,  in  the  sum  of  $175  00,  due  January 
1st,  1856,  which  note  was  given  by  him  to  Sarah  L. 
Stewart,  wife  of  said  defendant ;  the  trade  for  which  it  was 
given  having  been  made  and  agreed  upon  by  both  defend- 
ant and  his  wife."  Upon  this  answer  at  common  law,  be- 
fore the  passage  of  the  statute  protecting  the  wife's  estate, 
it  would  have  been  the  duty  of  the  court  to  have  rendered 
judgment  against  the  garnishee,  condemning  the  debt  to 
the  payment  of  the  judgment  against  the  husband,  Stewart. 
But  under  our  statute  for  the  protection  of  the  rights  of 
married  women,  this  court  decided  that  Garrett  took  noth- 
ing by  his  garnishment. — 33  Ala.  454 ;  Roland  v.  Logan, 
18  Ala.  310. 

This  case  establishes  the  position,  that  under  our  statute 
a  married  woman  has  the  capacity  to  become  a  property 
holder  and  a  property  owner,  and  that  her  capacity  in  this 
respect  is  limited  by  the  statute  only.  And  it  does  not  ap- 
pear from  the  words,  or  from  the  just  construction  of  the 
law,  that  she  is  in  any  manner  prohibited  from  holding 
property  given  to  her  by  her  husband,  we  feel  bound  to  de- 
cide that  she  may  hold  property  acquired  in  that  way.  The 
fact  that  this  statute  does  contain  a  prohibition  against 
the  husband  and  wife  contracting  with  each  other  for  the 
sale  of  any  property,  coupled  with  the  further  fact  that  the 
same  statute  contains  no  prohibition  against  a  gift  by  the 
husband  to  the  wife,  must  operate  to  give  strength  to  this 
conclusion.  It  follows  from  this,  that  the  husband  may 
make  a  valid  gift,  by  parol,  of  personal  chattels  to  the  wife, 
during  coverture ;  and  that  such  gift  is  a  sufficient  title  to 
justify  and  sustain  a  defense  at  law,  without  a  resort  to 
equity. 

Besides  the  question  above  settled,  it  was  insisted  at  the 
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bar,  in  the  argument  of  this  case,  that  a  gift  by  parol  can 
not  be  completed  without  an  actual  and  formal  delivery. 
We  do  not  deem  such  a  delivery  necessary  in  this  case  to 
constitute  such  a  gift.  All  that  should  be  required  is,  that 
the  donor  shall  abandon  his  property  in  the  thing  given, 
and  that  the  donee  shall  step  into  his  shoes.  Any  thing 
that  amounts  to  this  is  sufficient.  In  such  a  gift  as  that 
in  controversy  in  this  case,  actual  manucaption  by  the  do- 
nee is  not  indispensable.  It  is  not  to  be  expected  that  a 
wife  would  accept  the  gift  of  a  carriage  and  horses  as  she 
would  a  watch  or  a  jewel,  from  her  husband.  If  he  brings 
Buch  a  gift  to  the  house  where  she  is  tarrying,  with  the  de- 
clared intention  of  bestowing  it  upon  her,  causes  her  name 
to  be  engraven  on  the  carriage,  calls  her  out  to  try  it,  tells 
her  it  has  been  bought  for  her,  and  that  it  is  hers  and  not 
his,  and  leaves  it  in  her  possession  and  under  her  control, 
and  she  remains  in  possession  of  it,  claiming  it  and  con- 
trolling it  as  her  own,  as  a  gift  from  her  husband,  until  his 
death, — this  is  a  sufficient  delivery  to  perfect  the  gift.  In 
Buch  cases,  hy  delivery,  is  not  meant  an  actual  manual  de- 
livery, but  any  circumstances  amounting  to  a  clear  demon- 
Btration  of  the  intention  of  the  donor  to  transfer,  and  the 
donee  to  accept  the  thing  given,  and  which  puts  it  into  the 
power  of  the  donee,  or  gives  such  donee  authority  to  take 
possession  of  the  thing  given,  is  all  that  is  necessary  to 
perfect  the  gift.  And  these  circumstances  are  facts  to  be 
left  to  the  jury. — Reid  v.  Colcock,  1  Nott  &  McCord,  592, 
603.  The  proofs  in  this  case  fully  sustain  such  a  delivery, 
and  the  gift  was  good  at  law. 

The  court  below  erred  in  the  charge  to  the  jury,  as  shown 
in  the  record.  And  for  this  error,  the  judgment  of  the  cir- 
cuit court  is  reversed,  and  the  cause  is  remanded  for  a  new 
trial  in  the  court  below,  and  the  said  appellee,  Walthall,  as 
administrator  of  the  estate  of  Robert  T.  Goree,  deceased, 
will  pay  the  costs  of  this  appeal  in  this  court  and  in  the 
circuit  court. 
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ARNOLD  vs.  FOWLER. 

[bill  in   equity    to   enjoin    JUDGMElIt    AT    LAJT    ON    WBITTEN    CONTBACT, 
AND   SUBSTITUTE   PABOL,   FOB    WBITTEN,    CONTBACT.] 

1.  Written  instruments  ;  when  equity  will  grant  relief  in  cases  of . — Equity 
will  grant  relief  in  cases  of  written  instruments  where  there  is  a  plain 
mistake,  clearly  made  out  by  satisfactorj'  proof. 

2.  Same  f  what  testimony  insufficient  to  reform. — A  written  agreement  by 
the  vendor  to  deliver  a  lot  of  cotton  to  the  purchaser  at  a  specified  place, 
after  due  notice  given,  fire  risk  excepted,  will  not  be  reformed  into  one 
to  pay  the  freight  only,  when  the  testimony  of  the  complainant  is  neg- 
atived by  that  of  the  defendant,  and  the  only  other  witness  of  the  com- 
plainant testifies  that  the  sale  was  pending  two  or  three  days,  and  that 
he  did  not  pay  particular  attention  to  what  was  being  said  by  the 
parties. 

Appeal  from  Chancery  Court  of  Montgomery. 
Heard  before  Hon.  A.  C.  Felder. 

This  was  a  bill  in  equity  filed  by  the  appellant,  Arnold, 
against  the  appellee,  Fowler,  seeking  to  amend,  correct 
and  reform  the  contract  evidenced  by  the  following  instru- 
ment in  writing  : 

"  Received  of  Lundy  &  Lapsley,  $3,235  82,  in  full  for  21 
bales  of  cotton,  weighing  12.149  pounds,  and  I  promise  to 
keep  said  cotton  on  my  plantation  under  shelter,  off  the 
ground,  and  secure  from  stock,  and  further  promise  to  de- 
liver the  same  at  my  nearest  shipping  point  or  landing,  as 
soon  as  practicable  after  being  notified  to  do  so. 

"  April  1th,  1863.  Jno.  J.  Sanders." 

Endorsed  on  back  as  follows  :  "  We  transfer  the  within 
agreement  to  D.  S.  Arnold,  January  25th,  1865. 

"Goodwin  &  Robins." 

"  I  transfer  the  within  cotton  to  Capt.  Wm.  Fowler,  and 
agree  to  deliver  the  21  bales  at  Selma  after  due  notice  is 
given.    J.  J.  S.     No.  1  to  21.    Fire  risks  excepted. 

"D.  S.  Arnold." 
so  as  to  make  the  contract,  simply  to  pay  the  freight  on 
the  cotton  to  Selma. 
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The  facts  alleged  in  complainant's  bill,  and  in  his  own 
testimony  and  that  of  Baker,  witness  for  complainant,  as 
well  as  the  answer  and  testimony  of  the  respondent,  Fow- 
ler, are  fully  set  out  in  the  opinion. 

It  was  proved,  that  before  demanding  the  cotton  of  Ar- 
nold, Fowler  had  sent  an  agfent  to  get  the  cotton  from  the 
plantation  of  Sanders,  and  also  sent  bagging  and  rope  to 
a  railroad  station  near  by,  to  pack  and  bale  up  the  cotton 
when  delivered,  but  failing  to  get  the  cotton,  at  that  time, 
he  sent  the  obligation  to  Lundy  &  Lapsley,  who  originally 
bought  the  cotton,  with  directions  to  endeavor  to  get  the 
cotton  from  Sanders,  delivered.  Failing  to  recover  the 
cotton.  Fowler  brought  suit  against  Arnold,  in  the  circuit 
court,  for  damages,  for  failure  to  deliver  said  cotton,  and 
took  judgment  by  default,  Arnold  believing  that  judg- 
ment could  not  be  rendered  against  him  at  the  first 
term  after  service,  and  therefore  not  appearing.  As  soon 
as  Arnold  discovered  his  mi^-take,  he  employed  counsel  to 
defend,  and  inade  a  motion  for  a  new  trial,  which  being 
refused,  the  case  was  appealed  to  the  supreme  court  and 
there  affirmed  against  said  Arnold.  The  sheriff  of  Mont- 
gomery, who  was  about  to  levy  said  execution,  at  the  filing 
of  the  bill,  on  the  property  of  appellants,  was  also  made  a 
party  defendant  to  the  bill,  and  an  injunction  prayed  to  re- 
strain him  from  selling,  &c. 

On  the  final  hearing,  upon  bill,  answer,  exhibits  and  tes- 
timony, the  chancellor  dismissed  the  bill,  and  taxed  the 
appellant  with  costs.  The  decree  of  the  chancellor  is  now 
assigned  for  error. 

Elmore  &  Guntee,  and  Martin  &  Sayre,  for  appellants. 
Watts  &  Troy,  contra. 

B.  F.  SAFFOLD,  J.— Equity  will  grant  relief  in  cases 
of  written  instruments,  where  there  is  a  plain  mistake 
clearly  made  out  by  satisfactory  proofs. — 1  Story's  Eq. 
Jurisp.  §  157 ;  Gillespie  v.  3Joon,  2  Johns.  Ch.  Hep.  595- 
597 ;  Lyman  v.  United  Ins.  Co.,  2  Johns.  Ch.  Eep.  630. 

The  written  agreement,  sought  to  be  reformed,  is  that 
the  appellant  Arnold  transferred  to  the  appellee  Fowler 
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twenty-one  bales  of  cotton,  and  agreed  to  deliver  it  at 
Selma  after  due  notice.  The  mistake  alleged  is,  that  Ar- 
nold only  agreed  to  pay  the  freight  on  the  cotton  from  a 
certain  point  on  the  railroad  to  Selma,  instead  of  to  deliver 
the  cotton  at  Selma. 

The  answer,  not  under  oath,  denies  explicitly  the  allega- 
tion of  the  bill.  Both  parties  were  examined  as  witnesses. 
The  complainant  testifies  that  the  written  agreement  does 
not  express  the  terms  of  the  contract,  but  that  it  was  made 
after  the  sale  had  been  concluded,  at  the  office  of  the  de- 
fendant, where  he  had  gone  to  collect  the  money,  and  in 
the  hurry  and  excitement  of  the  moment. 

The  defendant  swears  that  the  writing  was  made  at  the 
counting-room  of  the  complainant,  on  the  day  of  the  pur- 
chase, and  that  it  expresses  the  real  contract  of  the  par- 
ties ;  that  the  exception  of  fire  risk  was  inserted  at  the  in- 
stance of  the  complainant. 

A.  R.  Baker,  a  witness  for  the  complainant,  deposes  that 
he  was  present  when  the  sale  was  made  in  the  store  of  Ar- 
nold. Arnold  was  to  sell  the  cotton  to  Fowler  at  a  certain 
price,  not  recollected,  transfer  to  him  the  written  obliga- 
tion of  Sanders  to  deliver  it  at  his  nearest  depot,  which 
he  did,  and  to  pay  the  freight  from  the  depot  to  Selma, 
Fowler  was  to  pay  for  the  cotton,  which  he  did  then  and 
there,  by  paying  the  money,  or  giving  a  check ;  he  thinks 
he  gave  a  check.  Arnold  assumed  no  other  liability  that* 
he  knew  of ;  he  was  not  present  when  any  other  contract 
was  made ;  the  negotiations  were  pending  for  two  or  three 
days.  He  did  not  pay  particular  attention  to  what  was 
being  said  by  them,  but  heard  them  trading,  and  made  the 
account  of  sales.  He  was  in  the  employment  of  Arnold, 
and  endeavored  to  make  his  employer's  interest  his  own. 
In  addition  to  this  evidence  for  the  complainant,  there  was 
proof  of  attempts  by  the  defendant  to  obtain  possession 
of  the  cotton  without  application  to  the  complainant  for 
its  delivery,  as  shown  by  the  letters  to  him  from  W.  T. 
Lundie,  and  his  purchase  of  bagging  and  rope  to  fit  it  for 
market. 

The  purpose  of  the  bill  is  to  enjoin  the  collection  of  a 
12 
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judgment  at  law,  obtained  by  the  defendant  against  the 
complainant  on  a  written  contiact,  and  to  substitute,  for 
the  written,  a  parol  contract  entirely  different  from  the  writ- 
ten one,  and  so  affecting  the  interest  of  the  parties  that  the 
defendant,  instead  of  receiving  a  large  sum  of  money,  will 
recover  from  the  complainant  a  mere  trifle. 

This  can  be  done  in  equity,  if  the  proof  is  sufficiently 
clear  and  cogent.  Parol  evidence  is  admissible  to  prove 
the  mistake,  though  it  is  denied  in  the  answer ;  and  this, 
either  where  the  plaintiff  seeks  relief  affirmatively  on  the 
ground  of  the  mistake,  or  where  the  defendant  sets  it  up 
as  a  defense,  or  to  rebut  an  equity.  — See  authorities  above 
quoted. 

The  obligation  of  a  contract  is  the  intention  of  the  par- 
ties, as  expressed  and  understood  by  them,  at  the  time  of 
its  execution.  The  written  evidence  of  this  intention, 
signed  by  the  party  to  be  charged  at  the  time,  is  so  far  su- 
perior to  parol  testimony  that  the  latter  can  not  be  ad- 
mitted until  the  absence  of  the  former  is  satisfactorily  ac- 
counted for.  In  the  case  under  consideration  the  testimony 
of  the  complainant  is  neutralized  by  that  of  the  defendant. 
The  attempts  of  Fowler  to  obtain  the  cotton,  prior  to  a 
demand  on  Arnold  for  its  delivery,  are  circumstances  too 
slight  and  unmeaning  to  admit  of  much  consideration. 
Having  the  contract  of  sale  of  the  party  in  possession,  if 
he  could  procure  the  delivery,  without  application  to  his 
immediate  vendor,  there  would  be  nothing  inconsistent 
with  his  contract  to  do  so. 

The  transfer  of  Sanders'  obligation  to  the  defendant, 
and  the  testimony  of  Baker,  are  the  strong  points  in  the 
complainant's  favor.  As  l0|the  first,  it  seems  that  this  ob- 
ligation of  Sanders  was  transferred  by  Lundie  &  Lapsley 
by  delivery  merely.  The  next  transfer  by  Goodwin  &  Rob- 
bins,  is  of  "  the  within  agreement  to  D.  S.  Arnold."  Ar- 
nold's transfer  to  Fowler  is  of  "the  within  cotton,"  with  an 
obligation  to  deliver  it  at  Selma,  fire  risk  excepted.  In- 
dependently of  the  stipulation  to  deliver  the  cotton,  has 
not  Arnold  by  this  agreement  undertaken  more  than  the 
prior  assignors  ?  All  of  the  evidence  is,  that  he  sold  the 
cotton  to  Fowler.     Is  he  not  liable  to  him  for  damages  on 
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Sanders'  default,  even  if  Fowler  undertook  to  apply  to  him 
for  the  cotton  ?  The  testimony  of  Baker  tends  to  limit 
his  liability,  but  he  admits  that  he  did  not  pay  particular 
attention  to  what  was  being  said,  and  that  the  negotiations 
for  the  sale  were  protracted  through  two  or  three  days. 
He  and  Arnold  might  have  understood  the  contract  as  they 
state  it  to  be,  and  Fowler,  as  he  claims  it  to  be.  There  is 
no  proof  by  the  complainant  of  any  circumstances  of  hurry 
and  excitement  on  his  part  at  the  time  of  writing  his  trans- 
fer. He  placed  in  the  possession  of  the  defendant  his  own 
written  statement  of  the  extent  of  his  agreement.  If  either 
party  was  unintentionally  mistaken,  the  loss  should  fall  on 
him  who  was  the  cause  of  the  misapprehension.  We  do 
not  think  the  evidence  of  mistake  is  so  conclusive  as  to 
justify  the  proposed  alteration  of  the  written  contract. 

The  other  grounds  of  relief  are  negatived  by  the  an- 
swer, and  supported  and  denied  by  the  testimony  of  the 
parties  onlj . 

The  decree  is  affirmed. 


FITZPATRICK,  Ex'r,  vs.  HEARNE. 

[action   on  PBOMISSOBT  note   given   fob   PTJBCHASE-MONEY  of  SliAVES.] 

1.  Warranty  of  title  to  slave;  what  does  not  protect  vendee  against — Nei- 
ther a  -warranty  of  title,  nor  a  warranty  that  slaves  sold  are  slaves  for 
life,  protects  the  vendee  from  the  consequences  of  revolution,  or 
against  the  abolition  of  slavery  and  the  emancipation  of  the  slaves  bj 
the  government,  and  the  loss  of  the  slaves  by  either  event,  is  no  legal 
breach  of  such  warranties, 

2.  Ordinance  Ko.  38  of  the  convention  of  1867,  and  ordinance  No.  39,  last 
part  of  paragraph  3  ;  unconstitutionality  of. — Not  only  the  3d  section  of 
ordinance  38  of  the  convention  of  1867,  concerning  the  value  of  contracts, 
and  for  the  purchase-money  of  slaves,  is  unconstitutional  and  void,  but 
also  the  last  paragraph  of  section  three  of  ordinance  No.  39  of  said 
convention,  that  declares  "that  all  judments  rendered  in  the  courts  of 
this  State,  against  defendants,  where  the  consideration  was  the  pur- 
chase-mcuey  or  hire  of  a  slave  or  slaves,  are  hereby  declaredto  be  null 
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and  void,"  is  unconstitational  and  void  ;  they  both  impair  the  obliga- 
tion of  contracts. 

3.  Failure  of  consideration  ;  lehat  error  to  charge  as.— A  charge  to  the  jury, 
in  an  action  on  a  note  given  on  the  sale  of  slaves,  that  if  the  consider- 
ation of  the  note  was  the  price  of  slaves  sold,  then  there  was  a  failure 
of  consideration,  and  they  must  find  for  the  defendant,  is  erroneous. 

4.  Ordinances  Xos.  38  and  39  of  convention  of  1867  ;  plea  setting  up,  as  de- 
fense to  action  on  note  given  for  sale  of  slaves,  had  on  demurrer. — In  an 
action  on  a  note  given  on  the  sale  of  slaves,  a  plea  that  sets  up  the  or- 
dinances Nos.  38  and  89  of  1867,  is  bad  on  demurrer,  because  the  parts 
of  said  ordinances  referring  to  notes  given,  and  judgments  rendered 
on  such  notes,  are  unconstitutiooal  and  void. 

5.  Warranty  of  title,  plea  that  sets  up  ;  what  is  good  plea. — A  plea  that 
sets  up  a  warranty  of  title,  and  that  the  slaves  sold  were  slaves  for  life, 
to  an  action  on  a  note  given  for  the  price  of  said  slaves,  and  states  Ihat 
the  title  failed  without  the  fault  of  defendant,  although  inartificial, 
yet  in  substance  is  a  good  plea,  and  a  demurrer  to  it  should  be  over- 
ruled. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  James  Q.  Smith. 

The  appellant,  as  plaintiff,  and  executor  of  Mrs.  Ann 
Elmore,  deceased,  brought  suit  in  the  circuit  court  of 
Lowndes  county,  to  the  fall  term  thereof,  in  the  year  1867, 
against  the  appellee,  as  defendant,  on  a  promissory  note 
for  two  thousand  two  hundred  and  twenty-five  dollars, 
made  by  the  defendant  on  the  29th  day  of  April,  in  the 
year  1856,  and  payable  to  the  plaintiff,  as  executor,  &c.,  as 
aforesaid,  and  due  twenty-four  months  after  the  date 
thereof. 

The  defendant  filed  three  pleas  to  the  complaint — 1st, 
non-assumpsit  within  six  years ;  2d,  that  the  said  note  was 
made  for  the  purchase-money  of  negro  slaves,  sold  by  the 
plaintiff  to  defendant,  and  that  the  title  of  said  slaves  was 
warranted  by  plaintiff  to  defendant,  for  the  life  of  said 
slaves,  and  that  the  title  failed  without  fault  on  his  part ; 
that  said  note  was  given  for  the  purchase-money  of  eight 
negro  slaves,  sold  by  plaintiff,  as  executor,  &c.,  to  defend- 
ant ;  that  there  was  a  failure  of  consideration,  in  this,  to- 
wit,  that  said  note  and  consideration  was  against  ordi- 
nances Nos.  38  and  39  of  the  constitutional  convention  of 
Alabama,  passed  December  6th,  1867. 

To  the  second  and  third  pleas  the  plaintiff  demurred. 
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To  the  first  plea,  he  assigned  several  causes  of  demurrer, 
to-wit :  1st,  that  said  plea  set  up  no  fact  that  was  a  defense 
to  the  said  action ;  2d,  that  said  plea  did  not  show  how  the 
title  to  saia  slaves  failed ;  3d,  that  the  fact  that  the  slaves, 
forming  the  consideration  of  the  note  sued  on,  were  eman- 
cipated from  slavery,  by  the  government  of  the  United 
States,  and  the  government  of  the  State  of  Alabama,  con- 
stituted no  defense  to  the  action,  because,  the  said  ordi- 
nances were  unconstitutional  and  void ;  and,  4th,  that  the 
fact  that  the  consideration  of  the  note  was  the  sale  of 
slaves,  by  plaintiff  to  defendant,  was  no  defense  to  the 
suit. 

To  the  third  plea,  the  plaintiff  assigned  the  causes  fol- 
lowing, to-wit :  1st,  that  the  facts  stated  in  said  plea  did 
not  constitute  a  defense  to  the  suit ;  2d,  that  the  said  ordi- 
nances were  in  violation  of  the  constitution  of  the  United 
States,  prohibiting  any  State  from  passing  any  law  impair- 
ing the  obligation  of  contracts. 

The  demurrer  to  these  pleas  was  overruled ;  and,  there- 
upon, the  plaintiff  took  issue  on  said  pleas. 

On  the  trial,  the  court  gave  three  charges  to  the  jury, 
which  were  excepted  to  by  the  plaintiff,  and  a  bill  of  ex- 
ceptions was  taken,  which  sets  out  all  of  the  evidence  on 
both  sides.  The  first  charge  was,  that  if  "  the  jury  be- 
lieved the  note  was  given  by  defendant  to  plaintiff  in  con- 
sideration of  slaves  sold  by  plaintiff  to  defendant,  then 
there  is  a  failure  of  consideration,  and  no  action  can  be 
maintained  thereon,  and  you  must  find  for  the  defendant." 

It  is  unnecssary  to  set  out  the  second  and  third  charges, 
as  they  are  not  considered  in  the  opinion. 

Overruling  the  said  demurrer,  and  the  charges  of  the 
court  to  the  jury,  are  assigned  for  errors. 

Fitzpatrick  &  Williamson,  for  appellant. 
Cox,  WiTCHER  &  KuGELEY,  contra, 

PECK,  C.  J.— The  demurrer  to  the  ^hird  plea  should 
have  been  sustained ;  the  matters  stated  in  it  constitute  no 
defense  to  the  action.  The  third  section  of  the  said  ordi- 
nance No.  38,  which  refers  to  notes,  <fec.,  given  for  and  in 
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consideration  of  slaves,  has  been  decided  at  this  term,  in 
the  case  of  McElvain  et  al.  v.  Mudd,  Adrnr,  &c.,  to  be  un- 
constitutional and  void.  Ordinance  No.  39,  referred  to, 
does  not  apply  to  such  a  case  as  this.  Its  objects  and  pur- 
pose are,  to  declare  judgments  on  certain  penal  statutes 
void  and  inoperative,  and  that  new  trials  should  be  granted 
on  certain  judgments,  where  meritorious  defenses  existed, 
except  the  latter  part  of  the  third  and  last  section,  which 
"  declares  that  all  judgments  rendered  in  any  of  the  courts 
of  this  State,  against  defendants,  where  the  consideration 
was  for  the  purchase-money  or  hire  of  a  slave  or  slaves, 
are  hereby  declared  to  be  null  and  void." 

The  case  of  McElvain  et  al.  v.  Mudd,  Adrn'r,  sup^a,  set- 
tles the  question  as  to  the  validity  of  this  part  of  said  sec- 
tion. It  is  in  violation  of  the  constitution  of  the  United 
States,  and,  therefore,  null  and  void. — See  article  I,  §  10, 
part  1,  of  that  instrument.  This  disposes  of  the  third  plea, 
and  shows  that  the  demurrer  to  it  should  have  been  sus- 
tained. 

2.  The  second  plea  raises  the  question,  as  to  the  lega 
construction  and  effect  of  the  warranty  set  out  in  said  plea, 
and  whether  it  can  operate  to  defeat  the  recovery  of  the 
plaintiff,  either  in  whole  or  in  part.  The  language  of  the 
warranty,  as  stated  in  the  plea,  is,  "  that  the  title  of  said 
slaves  was  warranted  by  plaintiff  to  defendant  for  the  life 
of  said  negro  slaves,  and  that  said  title  failed,  without  fault 
on  the  part  of  said  defendant."  This  warranty  may  be 
said  to  combine  and  contain  two  warranties — 1st,  that  it 
is  a  warranty  of  title ;  and  2d,  a  warranty  that  the  said 
negroes  were  slaves  for  life.  This  plea,  although  very  in- 
artificially  drawn,  I  am  inclined  to  consider  a  good  plea,  in 
substance,  and  that  the  demurrer  to  it  was  properly  over- 
ruled. A  demurrer  was  not  the  proper  way  to  present  the 
question,  that  the  plaintiff  intended  and  desired  to  have 
settled.  But  as  the  question,  if  not  disposed  of  now,  will, 
no  doubt,  be  made  in  the  right  way  on  another  trial,  and 
as  it  is  a  question  greatly  perplexing  the  people,  I  propose 
to  go  on  and  dispose  of  it  at  this  time. 

We  know  in  what  the  breach  of  these  warranties  is  sup- 
posed to  consist,  to-wjt :  that  the  institution  of  slavery  has 
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been  abolished,  and  the  slaves  themselves  emancipated  by 
the  government  of  the  State,  and  of  the  United  States. 
The  question,  therefore,  arises,  do  these  warranties  pro- 
tect the  vendee,  on  the  sale  and  purchase  of  slaves,  from 
the  consequences  of  revolution,  or  the  abolition  of  slavery 
by  the  government  of  the  United  States,  or  of  the 
State,  or  both  ?  We  are  prepared  to  hold,  they  do  not ; 
that  neither  of  these  warranties  were,  in  legal  contempla- 
tion, broken  by  the  abolition  of  the  institution  of  slavery 
and  the  emancipation  of  the  slaves.  If  slavery  for  life 
ever  existed  in  this  country,  which  I  can  hardly  believe  any 
one  is  so  bold  as  to  seriously  deny,  then  the  vendor  in  this 
case,  at  the  time  of  this  sale,  had  an  estate  in  fee  in  the 
slave  sold.  If  he  had  not,  what  estate,  then,  did  he  have  ? 
Was  it  an  estate  for  years,  or  for  life  ?  Such  estates  pre- 
supposes the  fee  to  be  in  some  other  person.  I  use  the 
word  fee,  as  the  best  word  to  express  my  meaning,  as,  ac- 
curately speaking,  there  is  no  such  thing  as  an  estate  in 
fee  in  things  personal ;  that  estate  grew  up  out  of  the  feu- 
dal system,  and  had  relation  to  things  real  only;  and  in  the 
quaint  doggerel  of  olden  time,  an  estate,  or  tenant  in  fee^ 
was  defined  as  follows : 

*•  A  tenant  in  f«e  is  he  who, 
Without  fear  or  griever. 
Hath  lands  and  hereditaments, 
To  himself  and  heirs  foreTcr." 

These  slaves,  at  the  date  of  the  sale,  were  as  really  slaves 
for  life,  as  they  were  twenty  or  fifty  years  before,  if  they 
were  so  old ;  and  if  any  one  in  this  country  ever  owned 
slaves  for  life,  such  was  the  character  of  the  vendor's  title 
to  those  slaves  at  the  date  of  the  sale.  We  are,  therefore, 
without  hesitation,  prepared  to  decide,  that  neither  of  those 
warranties,  nor  both  together,  protected  the  vendee  against 
the  abolition  of  slavery  by  the  government.  Such  a  con- 
tingency did  not  enter  into  the  contemplation  of  either  the 
vendor  or  vendee  at  the  time  of  the  sale,  nor  did  it  form 
any  element  in  the  contract  of  warranty. 

It  is  in  vain  to  look  for  authorities  in  such  cases  as  this, 
as  there  never  was,  before  the  occurience  of  such  an  event 
as  the  recent  emancipation  of  the  slaves  in  this  country. 
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We  must,  for  this  reason,  rest  our  decision  upon  the  nature 
and  common  sense  of  the  case.  The  nearest  approach  to 
such  an  event,  is  found  in  the  emancipation  of  the  slaves 
by  Great  Britain  in  her  West  India  possessions.  In  that 
case,  the  government  gave  to  the  owners  a  mere  pittance 
for  the  loss  of  their  slaves,  amounting  to  little,  if  any  more, 
than  half  the  estimated  value  of  the  slaves.  If  such  war- 
ranties had  been  supposed  to  extend  to,  and  protect  pur- 
chasers against,  the  acts  of  the  government,  we  might  ex- 
pect to  find  cases  where  purchasers  declined  to  receive  the 
sum  offered  by  the  government,  and  relied  upon  their  war- 
ranties, and  endeavored  to  hold  their  warrantors  liable  on 
the  same. 

This  would,  necessarily,  have  given  rise  to  suits  for  that 
purpose,  and  then  the  cases  would  have  found  a  place  in 
the  books  of  reports.  But,  so  far  as  I  know  or  believe,  no 
such  cases  are  to  be  found  in  the  books,  and  this,  I  think, 
persuasive,  if  not  conclusive,  to  show  that  the  English 
jurists  did  not  believe  that  such  warranties  protected  pur- 
chasers against  the  acts  of  the  government. 

If  it  be  said  in  answer  tp  this,  that  the  British  parlia- 
ment is  omnipotent,  I  reply,  admitting  all  this,  which  I 
by  no  means  admit,  certainly  the  people  in  this  country 
have  all  the  powers  that  belong,  or  ever  did  belong,  to  par- 
liament ;  and  they  can  legitimately,  in  their  eminent  sove- 
reignty, do  all  that  parliament  can  do. 

We  have  declared  in  our  bill  of  rights,  "  that  all  politi- 
cal power  is  inherent  in  the  people,  and  all  free  govern- 
ments are  founded  on  their  authority  and  instituted  for 
their  benefit."  But,  to  me,  it  seems  little  short  of  blas- 
phemy, to  say  that  any  created  being  is  omnipotent.  Om- 
nipotence is  an  attribute  of  the  Almighty  only — an  attri- 
bute of  Him  who  created  the  heavens  and  the  earth,  and 
all  things  that  therein  are,  and  made  man  in  his  own  im- 
age. Omnipotence,  therefore,  belongs  only  to  the  Creator, 
and  not  to  the  creature.  But  it  has  never  been  seriously 
doubted  that  the  government,  especially  of  the  State,  when 
it  existed,  possessed  the  power  to  abolish  the  institution  of 
slavery.  The  power  that  can  create,  can,  certainly,  de- 
stroy. 
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The  charge  of  the  court,  "  that  if  the  note  in  this  case 
"was  given  in  consideration  of  slaves,  then  there  is  a  failure 
of  consideration,  and  no  action  can  be  maintained  thereon," 
is  erroneous.  I  do  not  notice  the  other  two  charges,  be- 
cause I  do  not  think  plaintiff  has  any  cause  to  complain  of 
them. 

There  is  no  defense  in  this  case  under  the  statute  of  lim- 
itations. We  have  decided  at  this  term,  in  the  case  of 
Coleman  v.  Holmes,  that  the  statute  of  limitations  was  sus- 
pended in  this  State  from  the  11th  day  of  January,  in  the 
year  1861,  to  the  vilst  day  of  September,  1865,  that  being 
the  period  within  which  no  legal  civil  courts  existed,  in 
which  the  people  were  compelled  to  have  their  cases  adju- 
dicated. This  period  being  deducted,  six  years  had  not 
elapsed  between  the  maturity  of  the  note  and  the  com- 
mencement of  this  suit. 

For  the  errors  in  overruling  the  demurrer  to  the  third 
plea,  and  in  giving  the  first  charge  to  the  jury,  the  judg- 
ment below  is  reversed,  and  the  cause  remanded  for  a  new 
trial,  at  the  costs  of  the  appellee. 


Ex  PAETE  NORTON  &  SHIELDS. 

[application  fob  MANDAMTT8  TO  COMPEL  JTTDOE  OF  CITT  COtJBT  TO  VACATE 
AND  SET  ASIDE  AN  ORDER  SETTING  ASIDE  AND  VACATING  A  JUDGMENT, 
BENDERED   BY  IT   IN    1865,    AND   GRANTING   A   NEW   TRIAL  THEREIN,] 

1.'  State,  domestic  affairs  of;  by  whom  controlled. — The  legal,  rightfal.  leg- 
islative power  of  the  State,  subject  to  the  constitution  and  laws  of  the 
Union,  must  control  the  domestic  affairs  of  the  State.  This  power 
does  not  exist  in  the  courts  of  the  State,  or  in  any  other  department  of 
the  State  government,  except  the  legislative  department. 

2.  Government  de  facto,  European  theory  of;  ftow  can  only  be  engrafted  into 
our  laws. — It  is  unwise  and  dangerous  to  the  peace  and  safety  of  the 
people  to  attempt  to  incorporate  into  our  system  of  laws,  except  by  di- 
rect enactment,  the  European  theory  of  de  facto  governments.  No  au- 
thority is  due  to  the  acts  of  any  government  in  the  American  Union 
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which  the  people  have  not  freely  ordained  and  established,  under  the 
authority  of  the  laws  and  constitution  of  the  Union. 

3.  New  trials  ;  in  what  cases  can  lie  rightfully  authorized. — The  legislative 
power  of  the  rightful  government  of  the  State  has  the  right  to  author- 
ize the  grant  of  new  trials,  in  judgments  rendered  in  the  so-called  courts 
of  the  insurgent  government,  existing  in  this  State  after  the  11th  day 
of  January,  1861,  and  until  the  complete  and  full  restoration  of  the  loyal, 
rightful  government  of  the  State. 

4.  Same;  what  sufficient  cause  for  granting.— It  is  sufficient  cause  for 
granting  a  new  trial  in  a  judgment  rendered  in  a  court  of  said  insur- 
gent government,  that  the  court  which  rendered  such  judgment,  was  a 
court  created  by  said  insurgent  government,  and  the  judge  who  pre- 
sided was  an  officer  appointed  by  said  insurgent  power  ;  and  that  the 
cause  of  action  was  the  supposed  breach  of  a  warranty  of  soundness  of 
a  person  sold  as  a  slave  in  this  State,  after  the  first  day  of  January, 
18(53  ;  that  the  damages  in  said  judgment  were  admeasured  in  Confed- 
erate money  ;  that  the  defendant  was  a  female  and  widow,  and  that 
the  so-called  court  sat  within  a  city  of  this  State,  then  occupied  as  a  mil- 
tary  post  by  the  insurgent  soldiery. 

5.  Same  ;  affidavit  in  support  of  application  for  new  trial,  what  notice  need  not 
he  given  in  relation  to. — Under  ordinance  No.  39  of  the  convention  of 
1807,  and  the  acts  of  the  legislature,  in  relation  to  the  granting  of  new 
trials,  it  is  not  necessary  that  the  parties  adversely  interested  should 
be  notified  of  the  time  and  place  of  the  taking  of  the  aflidavits  in  sup- 
port of  the  application  for  the  grant  of  a  new  trial. 

This  was  an  application  for  a  writ  of  mandamus,  or  other 
appropriate  writ  or  process,  to  compel  Hon.  John  D.  Cun- 
ningham, judge  presiding  in  the  city  court  of  Montgomery, 
to  vacate  and  set  aside  a  certain  order  made  by  said  court, 
vacating  and  annulling  a  judgment  rendered  in  a  cause  in 
said  court  in  February,  1805,  wherein  Norton  &  Shields 
were  plaintiffs,  and  Mary  C.  Pierce,  defendant,  and  grant- 
ing a  new  trial  therein. 

The  judgment  set  aside  was  rendered  in  February,  1865, 
by  default,  and  was  based  on  an  action  for  a  breach  of  war- 
ranty of  soundness  of  a  slave,  sold  to  the  plaintiff  in  Au- 
gust, 1863. 

The  affidavit  of  the  defendant,  Mrs.  Mary  C.  Pierce,  af- 
ter showing  the  soundness  of  the  slave  at  the  time  of  sale, 
states  that  the  price  paid  in  Confederate  currency  was  not 
worth  more  than  $400  in  lawful  currency ;  that  the  dama- 
ges awarded  in  the  judgment  against  her  amount  to  $2,464, 
besides  costs,  which  damages  were  estimated  in  Confeder- 
ate money ;  that  suit  was  brought  against  her  shortly  be- 
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fore  said  slave  died,  that  she  is  a  widow  and  unacquainted 
■with  the  proceedings  of  courts  ;  and  therefore  did  not  have 
counsel  in  time  to  defend  said  suit,  in  which  judgment  by 
default  was  rendered  against  her,  and  that  she  did  not 
know  that  any  such  judgment  had  been  rendered  against 
her  until  March,  1868.  Along  with  this  affidavit,  others 
were  submitted  to  prove  the  soundness  of  the  slave  at  the 
time  of  the  sale.  To  the  introduction  of  the  affidavits, 
except  that  of  Mrs.  Pierce,  objection  was  made,  on  the 
ground  that  said  affidavits  were  ex  parte,  and  the  plain- 
tiffs in  the  judgment  had  no  opportunity  of  cross  ex- 
amining said  witnesses.  This  objection  was  overruled, 
and  plaintiffs  excepted. 

The  other  facts  of  the  case  are  set  out  in  the  opinion. 

Elmore  <fe  Gunter,  pro  motion. 
Stone,  Clopton  &  Clanton,  contra. 

PETERS,  J. — This  application  involves  an  inquiry  into 
the  sufficiency  of  a  judgment  purporting  to  have  been  ren- 
dered by  a  court  of  the  rebel  government  having  control 
of  the  territory  of  the  State  of  Alabama,  during  the  late 
insurrection  in  the  Southern  States  of  the  Union.  If  the 
court  in  which  this  judgment  was  rendered  was  a  legal 
tribunal,  then  its  judgment  was  legal  also,  and  it  is  entitled 
to  all  the  protection  of  a  legal  adjudication.  But  if  it  was 
an  illegal  court,  then  its  judgment  was  invalid  as  a  judg- 
ment. 

This  court  will  take  judicial  notice  of  the  facts  which 
make  up  the  history  of  the  State  in  regard  to  the  govern- 
ment that  may  at  any  time  exercise  control  within  its 
boundaries,  whether  it  be  legal  or  illegal. — Bank  of  Au- 
gusta V.  Earle,  13  Pet.  519,  590 ;  Taylor  v.  Barclay,  2  Sim. 
221 ;  1  Greenl.  Ev.  ch.  2,  §  5.  It  is  then  known  to  this 
court,  that,  on  the  7th  day  of  January,  1861,  a  convention 
assembled  in  the  city  of  Montgomery,  in  this  State,  under 
authority  of  a  proclamation  of  the  Governor  of  the  State 
of  Alabama,  and  on  the  eleventh  day  of  January,  of  the 
same  year,  this  body  passed  an  ordinance  entitled,  "  An 
ordinance  to  dissolve  the  Union  between  the  State  of  Ala- 
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bama  and  the  other  States  united  under  the  compact  styled 
the  constitution  of  the  United  States  of  America."  This 
convention  styled  itself  "  a  convention  of  the  people  of 
the  State  of  Alabama."  By  it  the  rightful  State  govern- 
ment was  overthrown,  and  a  new  insurrectionary  govern- 
ment was  set  up  in  its  stead. — 6  Wall.  13, 14.  The  chief  pur- 
pose of  this  extraordinary  movement  was  to  form:  "  a 
southern  slaveholding  Confederacy,"  in  which  "  no  slave  " 
could  "  be  emancipated  by  any  act  done  to  take  effect  in 
this  State  or  any  other  country." — Ordn.  &  Const,  of  Ala. 
1861,  article  Slavery,  §  1,  part  2,  ch.  3,  §  2,  pp.  106,  111. 
The  constitution  of  the  new  government,  thus  erected 
within  the  territories  of  the  State  of  Alabama,  purports 
to  have  been  "  adopted  by  the  people  of  Alabama,  by  the 
unanimous  vote  of  their  delegates  in  convention  assem- 
bled, at  the  capitol,  in  the  city  of  Montgomery,"  on  the 
"twentieth  day  of  March,  in  the  year  of  our  Lord,  one  thou- 
sand, eight  hundred  and  sixty-one,  and  of  the  Confederate 
States  of  America,  the  first  year."  This  new  government, 
thus  established,  repudiated  any  obedience  to  the  govern- 
ment of  the  United  States,  and  assumed  a  relation  of  hos- 
tility to  its  constitution  and  its  laws.  It  took  upon  itself 
also  the  attitude  of  a  government,  independent  and  for- 
eign to  the  United  States,  and  levied  actual  war,  by  mil- 
itary force,  against  this  latter  government,  in  order  to  main- 
tain its  new  position. 

Under  this  insurrectionary  organization,  all  the  officers 
of  the  former  rightful  government  of  the  State  of  Alabama 
were  continued  in  the  discharge  of  the  duties  and  func- 
tions of  their  several  offices,  as  they  existed  before  the 
ordinance  of  secession  was  passed.  The  judges  and  courts 
of  the  rightful  State  government,  after  this  change,  were 
incorporated  into  the  new  organization  as  a  part  of  its  ad- 
ministrative machinery.  The  courts  became  a  branch  of 
the  insurrectionary  government,  as  much  so  as  any  other 
department  of  the  rebel  organization. — Pamph.Seces.  Ordn. 
p.  28,  No.  16.  The  courts  of  the  United  States  were  ex- 
pelled, and  their  jurisdiction  and  dockets  transferred  to 
the  courts  of  the  rebel  government. — Pamph.  Seces.  Ordin. 
p.  22,  No.  14.    This  new  rebel  government  in  the  State  of 
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Alabama  connected  itself  with  a  political  organization  of 
other  insurrectionary  governments  in  certain  other  States  of 
the  Union,  which  styled  itself,  in  its  constitution  and  laws, 
*'  The  Confederate  States  of  America."  This  latter  also 
claimed  to  be  independent,  foreign  and  hostile  to  the  con- 
stitution and  government  of  the  United  States.  — Pamph. 
Secession  Ordin.  and  Const,  of  Confederate  States,  pp.  127, 
il3,  32.  The  career  of  the  so-called  "  Confederate  States 
of  America"  lasted  from  the  adoption  of  their  provisional 
constitution,  in  March,  1861,  till  May,  1865,  when  the  or- 
ganization was  broken  up  and  dispersed  by  the  military 
forces  of  the  United  States.  The  rebel  government  in  the 
State  of  Alabama,  set  up  by  the  secession  convention  of 
1861,  formed  a  member  of  the  Confederate  States  govern- 
ment, during  the  whole  period  of  its  existence,  and  it  was 
actively  engaged  in  carrying  on  open  and  flagrant  war 
against  the  government  of  the  United  States,  by  all  its  de- 
partments. The  courts  were  empowered  and  charged  to 
aid  the  rebellion  by  giving  credit  and  circulation  to  the 
treasury-notes  of  the  so-called  "  Confederacy,"  and  to  pun- 
ish by  their  judgments,  as  felonies,  certain  acts  connected 
with  desertions  from  the  rebel  armies. — Pamph.  Acts  1861, 
p.  53,  No.  54 ;  Pamph.  Acts  1863,  p.  13,  No.  3,  §  7.  Thus 
the  courts  were  as  much  a  part  of  the  machinery  of  the 
rebellion  as  any  other  department  of  the  insurrectionary 
administration.  They  were  not  the  courts  of  the  rightful 
State  government  continued  under  the  rule  of  the  de  facto 
government  of  the  insurrection,  as  the  English  courts  were 
under  the  reign  of  Cromwell.  But  they  were  organized 
for  unconstitutional  and  illegal  purposes  of  the  most  fa- 
tal and  criminal  character.  They  were  not  established  to 
prevent  anarchy,  but  to  aid  the  rebellion.  They  were  utterly 
forbidden  by  law,  and  were  destructive  usurpations  of  the 
powers  of  the  rightful  government ;  and  their  oflScers  and 
their  acts  were  wholly  without  any  legal  warrant,  except 
such  as  the  rightful  government  might  see  fit  to  accord  to 
them,  OB  its  restoration.  The  government,  of  which  they 
formed  a  part,  was  beyond  all  question  illegal  in  all  its  de- 
partments.— Texas  v>  White,  7  Wall.  700,  732.  Admitting, 
then,  as  we  must  admit,  that  the  rebel  government,  in  this 
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State,  was  illegal,  the  fate  of  the  judgments  of  its  courts 
is  most  emphatically  and  correctly  declared  by  Chief- Jus- 
tice Taney,  in  the  case  of  Luther  v.  Borden.  Contrasting 
the  two  governments  in  Rhode  Island,  at  the  date  of  the 
Dorr  rebellion,  in  that  State,  he  says  :  "  For  if  this  court 
is  authorized  to  enter  upon  this  inquiry  as  proposed  by 
the  plaintiff,  and  it  should  be  decided  that  the  charter  gov- 
ernment had  no  legal  existence,  during" the  time  mentioned, 
if  it  had  been  annulled  by  the  adoption  of  the  opposing 
government,  then  the  laws  passed  by  its  legislature  during 
that  time  were  nullities ;  its  taxes  wrongly  collected ;  its 
salaries  and  compensation  to  its  officers  illegally  paid  ;  its 
public  accounts  improperly  settled ;  and  judgments  of  its 
courts,  in  civil  and  criminal  cases,  null  and  void,  and  the 
officers  who  carried  their  decisions  into  operation  answera- 
ble as  trespassers,  if  not,  in  some  cases,  as  criminals." — 
7  How.  39.  This  strong  expression  of  opinion  no  where 
gives  countenance  to  the  pretension  that  an  illegal,  insur- 
rectionary government  may  become  legal  by  assuming  a 
de  facto  character.  If  any  validity  is  given  by  the  courts 
to  the  enactments  and  judgments  of  such  an  illegal  gov- 
ernment, even  when  it  is  not  organized  for  purposes  of  re- 
bellion, this  must  be  in  consequence  of  subsequent  ratifi- 
cation b}'  the  rightful,  legal  government.  The  acts  of  the 
illegal  government,  however  it  may  be  erected,  may  be  rat- 
ified ;  and  they  need  ratification  to  make  them  valid. — Scott 
V.  Jones,  5  How.  343,  376,  378 ;  7  How.  55,  56.  The  better 
opinion  seems  to  be,  that  the  ratification  of  a  judgment  of 
an  illegal  and  void  court  can  not  be  accomplished  by  an  act 
of  legislation,  because  this  is  a  judicial  act,  and  the  legis- 
lature has  no  judicial  authority. — Cooley  on  Const.  Limit. 
107.  In  this  instance,  the  court  that  rendered  the  judg- 
ment was  illegal  and  void,  and  there  has  been  no  legal  rati- 
fication of  the  judgment,  by  any  authority  competent  to 
make  it,  since  it  was  rendered.  The  convention  that  re- 
constructed and  restored  the  rightful  government  of  the 
State,  refused  to  make  any  such  ratification,  except  as 
shown  in  ordinance  39,  entitled  "An  ordinance  to  declare 
void  certain  judgments,  and  to  grant  new  trials  in  certain 
cases  therein  mentioned,"  passed  December  6th,  1867. — 
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Pamph,  Acts  1868,  pp.  186,  229.  The  ordinances  of  the 
conveBtion  of  the  12th  of  September,  1865,  can  not  be 
regarded  as  laws,  except  so  far  as  they  have  been  adopted 
or  re-enacted  by  the  rightful  legislative  authority,  since  the 
restoration  of  the  legal  government.  And  this  could  not 
be  done,  so  far  as  the  judgments  of  the  courts  of  the  rebel 
government  were  concerned.  There  was  no  authority 
vested  by  law  in  provisional  Governor  Parsons  to  order 
the  assembling  of  a  convention,  and  its  acts  were  not  ac- 
cepted or  ratified  by  the  supreme  government,  and  the 
whole  proceeding  was  utterly  void.  A  mere  convention  of 
the  people,  assembled  without  competent  authority,  can 
neither  make  laws  nor  establish  lawful  governments  in  the 
States  or  territories  of  the  United  States.  It  requires  legal 
authority  in  the  first  instance,  or  subsequent  legal  ratifica- 
tion to  give  such  proceedings  validity.  The  power  is  in 
congress  to  accept  and  acknowledge  the  government  thus 
formed,  and  in  the  rightful  State  authority,  on  its  restora- 
tion, to  adopt,  re-enact  and  ratify  the  laws  enacted  by  such 
irregular  bodies. — Scoit  v.  Jones,  5  Howard,  ^43  ;  Luther  v. 
Borden,  7  How.  1,42.47,48,49;  Dorr's  Trial,  pp.  130,  131, 
et  passim  ;  Cooley,  29,  30,  31 ;  24  Ala.  100.  The  right  to 
decide  what  government  in  a  State  or  territory  of  the  Union 
is  the  legal  rightful  government  is  in  congress,  and  not  in 
the  courts. — 7  How.  44,  Taney,  C.  J.  And  congress  has 
decided  that  the  proclamation  government  of  this  State  was 
illegal. — Reconstruction  Acts  1867,  Statutes  at  Large,  pp. 
428,  429.  This  seems  to  me  to  be  the  only  correct  conclu- 
sion that  can  be  drawn  from  the  authorities  above  cited, 
and  from  the  relations  of  the  governments  of  the  Stales  of 
the  Union  to  that  of  the  United  States. 

The  granting  of  new  trials  is  a  part  of  the  remedy,  and 
it  is  the  province  of  the  legislature  to  prescribe  and  control 
the  remedy  by  law.  "  And  without  impairing  the  obliga- 
tion of  a  contract,  the  remedy  may  certainly  be  modified 
as  the  wisdom  of  the  nation  shall  direct."— 4  "Whea.  122. 
It  is  from  legislative  authority  that  the  court  derives  its 
power  to  grant  new  trials  in  any  case.  Even  where  they 
have  been  granted  under  the  practice  at  common  law,  it  is 
because  the  common  law  has  been  adopted  by  the  legis- 
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lative  department  of  the  government. — 3  How.  212.  It  is 
the  purpose  of  the  remedy  to  aid  "  the  attainment  of  fair 
judicial  investigation,  correct  administration  of  justice,  and 
the  just  and  equable  execution  of  judgments." — Ex  parte 
Pollard,  40  Ala.  77,  103.  The  allowance  of  a  new  trial 
tends  to  this  end,  and  it  does  not  impair  the  obligation  of 
the  contract  on  which  the  judgment  is  founded.  It  is  per- 
mitted simply  for  the  protection  of  right  by  "  the  correct 
administration  of  justice."  It  is  impossible  that  this  pur- 
pose can  impair  the  obligation  of  a  contract,  unless  the 
contract  itself  is  for  an  unjust  purpose,  and  therefore  void. 
2  Par.  on  Contr.  p.  746,  et  seq. 

Legislation  governing  the  practice  in  the  allowance  of 
new  trials  can  not,  therefore,  be  obnoxious  to  the  objection 
of  unconstitutionality.  And  in  accordance  with  this  view 
has  been  the  repeated  decisions  of  the  highest  courts  of 
the  Union  for  many  years.  In  the  case  of  Sempeyreac  & 
Stewart  v.  The  United  States,  ('I  Pet.  222,)  the  courts  of  the 
general  government,  in  the  territory  of  Arkansas,  were  au- 
thorized to  hear  and  determine,  on  bill  in  chancery,  the 
validity  of  certain  grants  of  land  made  in  the  territory  of 
Arkansas,  acquired  by  the  Louisiana  purchase,  before  that 
vast  tract  of  country  became  a  part  of  the  United  States. 

The  law  of  congress  conferring  this  jurisdiction  upon 
the  superior  courts  of  the  territory  of  Arkansas,  made  the 
decrees  of  these  courts  in  such  cases  final,  if  not  appealed 
from  in  one  year  after  the  same  might  be  rendered.  A  bill 
was  filed  under  this  law,  which  was  passed  in  1824,  in  the 
name  of  Sempeyreac,  alleging  a  grant  of  a  considerable 
tract  of  land  to  him  in  what  is  now  the  State  of  Arkansas. 
This  grant  was  confirmed  by  decree  of  a  court  of  the  ter- 
ritory of  Arkansas,  at  the  December  term,  1827.  Long 
after  this  decree  was  thus  rendered,  and  the  right  of  ap- 
peal had  been  barred  by  the  limitation  imposed  by  this 
law,  a  second  act  of  congress  was  passed  conferring  juris- 
diction on  the  court,  that  tried  this  cause  in  the  first  in- 
stance, to  grant  a  rehearing  on  proceedings  in  the  nature 
of  a  bill  of  review,  ]^led  or  to  be  filed,  for  the  purpose  of 
revising  such  decree ;  and  if  it  appeared  that  the  court 
had  assumed  jurisdiction  **  on  any  forged  warrant,  conces- 
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sion,  or  order  of  survey,  or  other  evidence  of  title,  then,  in 
case  of  such  forgery,  to  reverse  and  annul  any  prior  de- 
cree or  adjudication  confirming  such  claim.  This  latter 
act  was  passed  in  1830,  some  two  years  after  the  rendition 
of  said  decree  in  favor  of  Sempeyreac.  Yet,  in  his  case, 
under  the  act  of  1830  abovesaid,  a  proceeding  in  the  nature 
of  a  bill  of  review  was  filed,  on  the  part  of  the  United 
States,  and  a  new  trial  was  allowed ;  and  the  prior  decree 
in  favor  of  Sempeyreac  was  "  reversed,  annulled,  and  held 
for  naught."  From  this  latter  decree,  an  appeal  was  taken 
to  the  supreme  court  of  the  United  States,  where  it  was 
objected,  that  the  law  of  congress  of  1830,  authorizing  the 
bill  of  review,  was  unconstitutional.  But  this  objection 
was  not  allowed ;  because  the  bill  of  review  was  a  new 
remedy,  in  the  nature  of  a  new  trial,  and  the  law  author- 
izing it  was  constitutional.  It  was  also  declared  that  con- 
gress, the  legislative  power,  had  the  right  to  mould  its  rem- 
edies as  it  pleased.  But  had  the  proceeding  been  by  mo- 
tion or  petition  for  new  trial,  which  is  the  usual  course  in 
a  court  of  law,  the  effect  would  have  been  precisely  the 
same ;  and  it  must  have  been  justified  and  sanctioned  by 
the  same  principles  which  gave  validity  to  a  proceeding  by 
bill  of  review.  What  would  justify  the  one  course  would 
justify  the  other  also.  Ubl  eadem  est  ratio,  eadem  lex. — 
Broom's  Max. 

In  Caldei'  v.  Bull,  (3  Dal.  386,)  a  like  conclusion  was 
reached  by  the  same  high  tribunal.  There,  a  law  of  the 
State  of  Connecticut  set  aside  a  decree  of  the  court  of 
probate,  and  granted  a  new  trial  or  rehearing  in  the  same 
court ;  and  on  appeal  to  the  supreme  court  of  the  United 
States,  this  act  was  upheld  to  be  constitutional  by  all  the 
judges.  It  is  also  settled  by  the  same  authority,  that  a 
State  legislature  has  the  constitutional  right  to  grant  a  re- 
hearing, which  is  the  same  as  a  new  trial,  in  its  own  courts. 
Bait.  &  Susq.  B.  B.  Co.  v.  Nesbit,  10  How.  395.  These  de- 
cisions come  down  to  1850,  and,  so  far  as  I  know,  remain 
unshaken  in  principle  or  logic  to  this  day.  They  fully  jus- 
tify the  validity  of  the  ordinance  and  act  of  the  general 
assembly,  under  authority  of  which  the  motion  for  a  new 
13 
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trial  of  the  case  at  bar  was  made  and  granted.  It  is  true, 
that  the  same  supreme  court  decided,  in  another  case,  that 
congress  can  not  by  hiw  annul  a  judgment  of  the  supreme 
court  of  the  United  States,  but  it  is  no  where  intimated  that 
congress  can  not  authorize  the  allowance  of  a  new  trial  in 
the  national  courts  at  any  time  it  chooses. — IS  How.  422. 

In  the  cases  above  cited,  the  courts  were  legal  courts  and 
fully  authorized  to  render  the  judgments  complained  of. 
They  were  legal  judgments  of  legal  courts.  In  the  case 
at  bar,  the  court  was  wholly  illegal  and  forbidden  by  law. 
Its  judge  was  an  illegal  officer,  and  his  exercise  of  juris- 
diction was  an  usurpation,  and.  he  acted  in  defiance  of  the 
rightful  authority. —  Coleman  v.  Chisholm,  January  term, 
1869.  The  judgment  was  that  of  a  court  of  a  foreign  and 
hostile  government,  which  was  wholly  without  acknowledg- 
ment of  the  rightful  government.  It  is  no  where  settled, 
or  pretended,  that  the  courts  of  such  a  government  are  en- 
titled to  have  any  constitutional  protection  whatever.  If 
the  court  was  clothed  with  no  authority,  the  judgment  is  a 
nullity. —  Vide  Rose  v.  Himelei/,  4  Cra.  269.  The  constitu- 
tions, neither  of  the  States  nor  of  the  general  government, 
give  protection  to  the  judgments  of  rebel  courts,  nor  to 
their  judges.  Then,  their  judgments  are  at  the  mercy  of 
the  rightful  authority.  To  say  that  such  a  court  is  neces- 
sary for  the  preservation  of  good  order,  and  to  avoid  an- 
archy, is  not  enough  to  surmount  the  constitutional  objec- 
tion against  them.  All  force,  whether  rightfully  or  unright- 
fully used,  relies  upon  this  pretense.  It  is  the  key-note  of 
all  rebellions.  If  these  tribunals,  thus  attempted  to  be  set 
up,  are  foreign  and  wholly  unrecognized  by  the  proper  po- 
litical authority,  this  fact  of  their  necessity  can  not  be 
taken  for  granted  ;  it  must  be  proved.  This  court  has  no 
right  to  infer  it — that  is,  their  necessity  is  a  fact  that  must 
be  proved. 

Then,  turning  to  the  consideration  of  ordinance  No.  39, 
of  the  convention  of  this  State,  of  November,  1867,  it  de- 
clares, "  that  in  all  cases  where  judgments  or  decrees  have 
been  rendered  since  the  11th  day  of  January,  1861,  to  this 
date,  (Dec.  6,  1867,)  the  party  against  whom  such  judg- 
ments or  decrees  have  been  obtained  shall  be  entitled  to  a 
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new  trial  upon  affidavit  showing  a  meritorious  defense ; 
provided,  the  court  shall  be  satisfied  from  all  the  facts  that 
may  be  subinitted  by  both  parties,  that  a  good  and  merito- 
rious defense  exists." — Pamph.  Acts,  1868,  pp.  186,  187. 
The  act  of  October  10,  1868,  extends  the  time  of  opening 
such  judgments  for  a  new  trial,  as  above  said,  to  the  26th 
day  of  June,  1869,  and  directs  that  the  application  for  the 
new  trial  may  be  made  in  vacation,  and  that  it  shall  be  "sus- 
tained by  affidavit  showing  probable  cause  for  a  meritori- 
ous defense."— Pamph.  Acts  1868,  p.  269,  No.  48. 

Then,  do  the  facts  of  this  case  bring  it  within  the  relief 
of  the  rule  above  declared  and  established,  by  ordinance 
No.  39  ?     I  think  they  do. 

This  application  for  a  new  trial  was  made  within  the  time 
prescribed  by  law,  and  in  the  manner  directed  by  the  ordi- 
nance and  act  above  referred  to.  The  judgment  sought  to 
be  opened  for  a  new  trial  was  rendered  in  a  rebel  court,  as 
the  bill  of  exceptions  and  record  show,  on  the  16th  day  of 
February,  1865,  and  "  of  the  independence  of  the  Confed- 
erate States  of  America,  the  first  year."  And  it  is  also 
shown,  that  the  Hon.  Benajah  S.  Bibb  was  the  person  who 
presided  as  judge  of  said  court.  This  court  was  estab- 
lished by  the  rebel  legislature  after  the  secession  of  the 
State,  by  an  act  which  purports  to  have  been  approved 
December  7th,  1863.— Pamph.  Acts  1863,  p.  121,  et  seq. 
And  the  honorable  and  worthy  citizen  who  acted  as  such 
judge  was  appointed  to  his  office  by  the  rebel  authorities. 
On  the  motion  for  new  trial,  both  parties  appeared  in  the 
court  below  wherein  the  application  was  made,  and  each 
filed  several  affidavits  in  support  of  their  respective  pre- 
tensions. Some  objection  was  made  by  the  plaintiflfs  in 
the  original  judgment  to  the  ex  parte  character  of  a  portion 
of  the  affidavits  filed  by  Mrs.  Pierce.  It  was  objected,  that 
no  notice  of  the  time  and  place  of  taking  these  affidavits 
was  given  to  the  adverse  party  to  the  motion.  The  ordi- 
nance and  act  of  the  legislature,  which  authorize  this  pro- 
ceeding, do  not  seem  to  contemplate  the  necessity  of  any 
such  notice.  The  application  is  simply  to  be  sustained, 
"  by  affidavit  showing  probable  cause  for  a  meritorious  de- 
fense."   This  showing  may  be  met  by  similar  affidavits  or 
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other  testimony  submitted  by  the  adverse  party.  And  if 
the  court  "  is  satisfied  from  all  the  facts  that  may  be  sub- 
mitted by  both  parties,  that  a  good  and  meritorious  defense 
exists,"  the  applicant  shall  be  entitled  to  a  new  trial;  and 
it  is  the  duty  of  the  court  to  grant  it.  The  technical  ob- 
jections to  the  manner  of  taking  the  affidavits  of  the  ap- 
plicant for  a  new  trial  in  the  court  below,  were,  therefore, 
properly  overruled. 

The  affidavit  of  Mrs.  Pierce,  in  support  of  her  applica- 
tion for  a  new  trial,  shows  that  she  had  not  only  probable 
grounds  for  a  meritorious  defense,  but  a  sufficient  defense 
to  the  whole  action.  The  suit  against  her  was  based  upon 
a  contract  of  warranty  of  soundness  of  a  negro  man,  sold 
as  a  slave  since  the  first  day  of  January,  1863.  She  men- 
tions the  transaction  as  one  that  had  occurred  about  the 
29th  day  of  July,  1863.  The  record  of  the  judgment  shows 
that  it  happened  on  August  13th,  1863.  This  was  after  the 
emancipation  of  the  slaves  in  this  State  by  the  government 
of  the  United  States.  The  whole  contract  of  sale  and  the 
warranty  were  void,  having  been  entered  into  after  the 
person  sold  had  been  set  free. — Nelson  v.  Morgan,  June 
term,  1869  ;  Texas  v.  White,  7  Wall.  700,  728.  It  also  ap- 
pears that  the  sale  had  been  made  for  a  sum  in  Confeder- 
ate treasury-notes,  which  was  greatly  above  their  true  value 
in  specie,  or  in  any  currency  of  the  United  States,  which 
would  be  good  as  a  legal  tender  for  the  payment  of  debts. 
The  court  of  a  government  organized  to  secure  the  perpet- 
ual existence  of  slavery,  and  which  depended,  in  a  great 
degree,  for  its  most  available  resources,  for  means  to  dis- 
charge its  daily  expenditures,  on  the  paper  issues  of  its 
treasury,  as  notes  and  bonds,  would  not  have  listened  to  any 
plea  that  assailed  the  institution  of  slavery,  or  the  value  of 
Confederate  money.  Yet  the  proper  pleas  in  this  case 
would  have  required  an  allegation  that  slavery  had  ceased 
to  exist  in  this  State  at  the  date  of  the  contract  forming 
the  basis  of  the  suit,  and  that  the  specie  or  legal  currency 
value  of  the  damages  on  a  broken  warranty,  was  much 
less  than  the  exorbitant  sum  adjudged  to  be  due  by  the 
judgment  complained  of,  estimated  by  the  Confederate 
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standard,  which  had  been  the  measure  of  the  price  of  the 
person  sold  as  a  slave. — Fath  v.  Bliss,  June  term,  1869. 

The  judgment  is  for  twentj'-four  hundred  and  sixty-four 
dollars,  which  means  legal  money.  And  it  is  evident  that 
the  damages  recovered  were  estimated  by  the  nominal  sum 
in  dollars  paid  in  Confederate  money  as  the  price  of  the 
person  sold  as  a  slave.  But  this  sum  was  really  in  Con- 
federate treasury-notes,  and  was  no  fair  measure  of  the 
damages  in  specie  or  ng-tional  currency,  which  was  the  only 
true  s,taLndiBxdi.—.Thorington  v.  Smith,  U.  S.  Sup.  Court,  1869. 
And  although  it  is  not  known  to  this  court  that  any  pleas 
which  involved  the  existence  of  slavery,  at  the  date  of  this 
sale,  and  the  utter  worthlessness  of  Confederate  treasury- 
notes  at  the  date  of  the  judgment,  would  have  been  rejected 
in  the  rebel  court  that  tried  this  cause,  yet  enough  is  known 
to  justify  the  declaration  that  the  interposition  of  such 
pleas  would  not  have  been  a  safe  proceeding  at  that  date. 
It  is  known  as  a  part  of  the  history  of  the  rebellion  that 
the  men  who  were  held  in  bondage  were  sometimes  killed, 
when  they  attempted  to  escape  from  slavery,  to  prevent 
such  escape ;  and  that  all  attempts  to  impeach  the  value 
of  what  was  called  "  Confederate  money"  were  regarded 
with  very  great  disfavor  by  the  military  authorities  of  the 
Confederate  States,  who  really  ruled  the  country  quite  as 
they  pleased,  with  but  very  little  regard  to  the  civil  author- 
ities, or  the  rights  of  the  individual  citizen.  In  one  or 
two  instances  the  refusal  to  accept  Confederate  treasury- 
notes,  in  payment  of  debts,  was  made  a  penal  offense, 
triable  by  courts  martial,  by  the  military  edicts  of  officers 
high  in  military  authority. — Gen.  Bates'  order  in  Alabama ; 
Gen.  Van  Dorn's  order  in  Mississippi ;  Gen.  Herbert's  or- 
der in  Texas.  And  though  these  measures  were  ordered 
to  be  rescinded  and  abandoned,  it  was  always  unsafe  to 
to  violate  them,  near  a  military  post  of  the  rebel  government, 
as  would  have  been  the  case  in  this  instance.  Then,  it  is 
almost  beyond  doubt  that  the  pleas  necessary  for  a  legal 
defense  of  this  action  in  the  rebel  court,  where  it  was  tried, 
would  not  have  been  permitted  to  avail  as  a  defense. 

I  therefore  do  not  doubt,  that  the  facts  set  forth  in  the 
affidavit  of  Mrs.  Pierce,  made  in  support  of  her  application. 
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which  are  not  successfully  controverted,  show  a  good  and 
sufficient  defense ;  and,  consequently,  the  order  granting 
her  a  new  trial  was  properly  made. 

The  rule  for  a  mandamus  is  therefore  denied,  at  the  costs 
of  the  applicants  for  the  same. 

Peck,  C.  J.,  concurred  in  the  result,  without  assenting  to 
all  the  reasoning  in  the  opinion. 

Saitold,  J,,  not  sitting. 


BURGESS  vs.  THE  STATE. 

[tNDICrTMENT  rOB   MALICIOUS   MISCHIEF.] 

1.  Indictment,  containing  hat  one  count,  for  malicious  injury  to  a  ^'mare  and 
an  ox"  ;  what  proper  charge  on  trial  of. — On  the  trial  of  an  indictment, 
for  malicious  mischief,  containing  but  one  count  for  an  injury  to  "a 
mare  and  an  ox,"  proven  to  have  been.committed  at  different  times,  it  is 
error  to  refuse  to  charge  that  "  if  the  State  had  failed  to  prove  that  the 
mare  and  ox  were  injured  at  the  same  time,  or  so  near  each  other  as  to 
constitute  the  same  offense,  then  the  defendant  is  not  guilty,  as  charged 
in  the  indictment.'' 

2-  tSame ;  when  charge  must  he  proved  as  laid. — An  indicment  for  mali- 
cious mischief  should  charge  such  offenses  in  two  counts,  or  in  the  al- 
ternative in  the  same  count  ;  or  the  charge  must  be  proved  as  laid. 

Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before  Hon.  ChaeLes  Pelham. 

The  appellant.  Burgess,  was  indicted  at  the  fall  term,  1868, 
of  the  circuit  court  of  Clay  county,  for  maliciously  and  un- 
lawfully disabling  and  injuring  a  mare  and  an  ox,  the  prop- 
erty of  David  G.  Thomas.  The  indictment  was  returned 
into  court  on  the  18th  day  of  September,  1868,  and  charged 
the  injury  to  the  animals  as  one  offense,  in  a  single  count. 
On  the  application  of  the  defendant,  the  trial  of  the  case 
was  transferred  to  the  circuit  court  of  Talladega,  where  a 
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trial  was  had,  on  issue  joined  on  the  plea  of  not  puilty, 
and  defendant  found  guilty,  and  sentenced  to  six  months 
hard  labor  for  the  county. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
State  adduced  testimony  tending  to  show  various  injuries 
to  th«  cattle,  sheep,  fences,  fodder,  &c.,  of  said  Thomas,  in 
1865-6,  and  the  killing  of  his  ox  in  1866 ;  to  the  admission 
of  all  of  which  testimony  the  defendant  objected,  but  the 
objection  was  overruled  and  defendant  excepted.  The 
State  then  introduced  one  Jane  Mitchell,  who  testified  that 
defendant  "  had  a  hankering  for  her,  and  was  jealous  of 
Thomas,  and  accused  witness  of  allowing  him  too  many 
privileges,"  and  that  in  1866,  at  the  time  when  her  fence, 
as  well  as  Thomas',  was  burnt,  the  defendant  told  her  that 
*'  the  fence  was  burned  so  as  to  make  Thomas  work  harder, 
so  as  not  to  have  time  to  attend  to  her ;"  that  defendant 
then  asked  witness,  what  she  and  Thomas  would  do  for  a 
team,  and  upon  witness  saying  that  she  had  a  mare  and 
and  Thomas  had  one,  and  that  they  would  put  them  to- 
gether, the  defendant  replied,  that  "  the  horses  could  go 
up  like  the  ox,  and  he  would  break  them  up,  unless  witness 
would  drive  off  Thomas."  To  the  admission  of  this  evi- 
dence, the  defendant  objected,  but  the  objection  was  over- 
ruled, and  defendant  excepted. 

The  State  then  proved,  by  several  witnesses,  an  injury 
in  the  summer  of  1867,  in  Clay  county,  to  a  mare,  the  prop- 
erty of  said  Thomas,  by  a  cut  on  the  inside  of  the  fore- 
leg ;  and  also  an  injury  to  an  ox,  also  the  property  of 
Thomas,  in  the  fall  of  the  same  year,  by  a  cut  on  the  ham- 
string. The  defendant  objected  to  the  admission  of  this 
evidence,  but  the  objection  was  overruled  and  defendant 
excepted.  This  was  all  the  evidence  in  relation  to  the  in- 
jury inflicted  upon  the  mare  and  the  ox. 

The  other  evidence  introduced  by  the  State,  mainly  cir- 
cumstantial, tending  to  prove  the  defendant  guilty,  and  va- 
rious objections  to  the  admission  of  evidence,  as  also  a 
motion  in  arrest  of  judgment,  it  is  unnecessary  further  to 
notice,  in  the  view  which  the  court  took  of  this  case. 

The  admission  of    the  evidence  objected  to,  and   the 
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refusal  of  the  court  to  give  a  charge  which  is  set  out  in  the 
opinion,  are  assigned  among  other  rulings,  for  error. 

J.  T.  May,  and  J.  Henderson,  for  appellant. 
Joshua  Morse,  Attorney-General,  contra. 

PETEBS,  J.— This  was  an  indictment  in  the  circuit 
court  for  malicious  mischief.  The  accusation  contains  but 
one  count.     It  is  in  the  following  words  : 

"  The  State  of  Alabama,       )  Circuit  Court, 

Clay  county.  I         Fall  term,   1868. 

"  The  grand  jury  of  said  county  charge,  that  before  the 
finding  of  this  indictment,  Francis  M.  Burgess  unlawfully 
and  maliciously  disabled  and  injured  a  mare  and  an  ox,  the 
property  of  David  G.  Thomas,  against  the  peace  and  dig- 
nity of  the  State  of  Alabama." 

The  section  of  the  statute  under  which  the  indictment 
was  found  is  as  follows  : 

"  Any  person  who  unlawfully  and  maliciously  kills,  disa- 
bles, disfigures,  destroys  or  injures  any  animal,  or  other 
article  or  commodity  of  value,  the  property  of  another, 
must  on  conviction,  be  fined  not  less  than  twenty  nor  more 
than  five  hundred  dollars,  and  may  also  be  imprisoned  in 
the  county  jail  or  sentenced  to  hard  labor  for  the  county, 
for  not  more  than  six  months." — Bev.  Code,  §  .S733  ;  Penal 
Code,  §  186. ' 

A  crime  or  public  offense  is  an  act  done  or  an  omission 
to  act,  which  is  forbidden  by  law,  and  which  is  punishable 
by  death,  by  fine  or  imprisonment,  or  both  by  fine  and  im- 
prisonment.— Bev.  Code,  §  3540. 

And  an  indictment  is  an  accusation  in  writing,  presented 
by  the  grand  jury  of  the  county  in  which  the  crime  has  been 
committed,  charging  a  person  with  an  indictable  offense. 
Const,  of  Ala.  1867,  art.  I,  §  8 ;  Bev.  Code,  §§  4109,  4112, 
4120,  4121,  4125,  4128,  4108. 

This  accusation  constitutes  the  charge  against  the  person 
alleged  to  be  guilty  of  the  crime  on  which  the  indictment 
is  founded,  and  it  should  be  "  so  set  forth  as  to  leave  no 
doubt  concerning  its  nature  and  its  limits,  and  leave  it  im- 
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possible  for  the  accuser  to  vary  it  in  the  course  of  the  hear- 
ing."—! Bish.  Crim.  Procd.  p.  40,  §  40. 

In  this  case,  the  act  complained  of,  is  the"  disabling  or  in- 
juring" "a  mare  and  an  ox,  the  property  of  David  Thomas." 
If  these  animals  had  been  separately  disabled  or  injured, 
it  should  have  been  so  charged  in  separate  counts  in  the 
indictment,  else  much  confusion  may  arise  in  such  cases. 
The  injury  to  the  mare  was  one  offense  and  the  injury  to 
the  ox  was  another,  unless  perhaps  the  injury  to  both  was 
the  result  of  one  act.  The  indictment  is  not  demurrable^ 
because  the  act  which  constitutes  the  crime  may  be  com- 
mitted as  charged — that  is,  the  two  animals  may  be  injured 
at  the  same  time  and  by  one  act.  But  if  it  is  so  alleged, 
it  must  be  so  proven.  The  plea  in  answer  to  such  an  ac- 
cusation is  that  the  accused  is  not  guilty  as  charged  in  the 
indictment.  It  is  not  that  he  has  not  violated  the  statute 
in  any  manner,  but  that  he  has  not  violated  it  as  set  forth 
in  the  accusation.  If  this  is  not  required,  then  an  indict- 
ment charging  that  a  person,  with  criminal  intent,  had  vio- 
lated a  particular  section  of  the  penal  law  would  be  suffi- 
cient. But  this  would  be  a  departure  from  the  forms  laid 
down  in  the  Code,  and  also  the  important  rule  of  criminal 
procedure  above  quoted. — Kev.  Code,  §§  4141,  4109,  4112, 
4119,  4125. 

The  animals  injured  were  different  animals,  and  the  in- 
jury to  each  is  a  different  offense,  and  though  such  offenses 
may  be  joined  in  the  same  count,  as  they  are  of  the  same 
grade,  yet  if  both  offenses  are  charged  in  the  same  count, 
they  should  be  charged  in  the  alternative.  The  rule  pre- 
scribed by  the  statute  is  this :  "  Where  offenses  are  of  the 
same  character,  and  subject  to  the  same  punishment,  the 
defendant  may  be  charged  with  either  in  the  same  count, 
in  the  alternative." — Rev.  Code,  §  4125.  A  work  of  high 
authority  lays  it  down  as  a  rule,  that  two  oHenses  can  not 
be  charged  in  the  same  count ;  the  count  in  such  a  case 
would  be  bad  for  duplicity. — Arch.  Cr.  PI.  pp.  95,  96.  This 
rule,  applied  to  the  statute  last  above  quoted  ,would  require 
that  the  injury  to  the  mare  and  the  icjury  to  the  ox  should 
be  charged  in  the  alternative,  and  not  conjointly,  as  has  been 
done  in  the  count,  above  set  out,  of  the  indictment  in  this 
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case.  And  the  charge  having  been  made  conjointly  of  an 
injury  to  '*  a  mare  and  an  ox,"  must  be  proved  as  it  has 
been  laid.  If  this  were  otherwise,  two  or  more  convictions, 
or  any  number  of  convictions,  might  be  had  upon  a  single 
count.  This  does  not  seem  to  have  been  the  purpose  of 
the  statute  above  quoted,  regulating  the  joinder  of  offenses 
in  the  same  count. — Revised  Code,  §  4125.  Under  that 
statute  but  one  conviction  can  take  place  upon  each  count. 
But  here,  unless  the  offense  consists  of  the  joint  injury  of 
the  two  animals,  two  misdemeanors  are  charged  and  two 
convictions  may  be  had. 

The  evidence  objected  to  tended  to  show  two  offenses. 
The  injury  to  the  mare,  which  occurred  in  the  summer  of 
1867,  was  clearly  barred  by  the  statute  of  limitations. — 
Revised  Code,  §  3952 ;  Mallett  v.  the  State,  33  Ala.  R.  408. 
The  indictment  was  not  returned  into  court  by  the  grand 
jury  until  September  18th,  1868  ;  more  than  one  year  after 
the  commission  of  the  injury  to  the  mare.  This  was  too 
late.  The  offense  was  a  misdemeanor,  and  it  was  barred 
in  one  year.— Rev.  Code,  §§  3541,  3542  ;  33  Ala.  4u8.  The 
injury  to  the  ox  occurred  in  the  fall  of  the  same  year ; 
that  is,  in  1867.  So,  the  proofs  introduced  and  objected 
to,  show  that  it  did  not  tend  to  establish  the  particular 
offense  charged  in  the  indictment.  It  should  have  been 
rejected.  The  evidence  of  the  killing  of  the  dog,  the  sheep^ 
and  the  burning  of  the  fence  and  cutting  down  the 
corn  in  1865  and  1866,  was  improperly  admitted,  except  for 
the  purpose  of  showing  malice  on  the  part  of  the  accused 
towards  Thomas,  the  owner  of  the  animals  alleged  to  have 
been  injured. —  The  State  v.  Crowley,  13  Ala.  172  ;  Lawson 
etal.  V.  The  State,  20  Ala.  65. 

The  court  was  asked  by  the  defendant  below  to  charge 
the  jury  in  this  case,  "  that  if  the  State  had  failed  to  prove 
that  the  mare  and  ox  were  injured  at  the  same  time  or  so 
near  to  each  other  as  to  constitute  the  same  offense,  then 
the  defendant  is  not  guilty  as  charged  in  the  indictment. 
This  charge  the  court  refused  to  give.     This  was  error. 

For  this  error,  the  judgment  and  sentence  of  the  court 
below  is   reversed,  and  the  cause  is  remanded  for  a  new 
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trial,  and  the  defendant  will  appear  in  the  court  below,  as 
required  by  law,  and  answer  such  charge  as  may  be  pre- 
ferred against  him,  until  legally  discharged. 


FREE  vs.  HOWARD,  Adm'r. 

[actiok  commenced  by  oeioinal  attachment.] 

1.  Attachment ;  hoiv  only  can  he  abated. — An  attachment  without  affidavit 
and  bond,  can  only  be  abated  on  plea  of  the  defendant,  filed  at  the  re- 
turn term»     A  motion  to  quash  should  be  overruled. 

2.  Clerical  misprision;  what  will  be  held  to  be. — The  test  of  a  writ  of  at- 
tachment being  the  words,  "Witness,  W.  P.  S.,  clerk  of  said  circuit 
court,"  when  the  writ  is  returnable  to  the  city  court,  and  recites  that 
complaint  on  oath  had  been  made  "to  me,  W.  P.  S.,  clerk  of  the  city 
court ;"  the  word  circuit  will  be  considered  a  mere  clerical  error,  cured 
by  the  judgment,  if  not  previously  objected  to.  Quere. — Whether  the 
clerk  of  the  circuit  court  may  not  issue  an  attachment  returnable  to 
the  city  court  within  his  county. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  John  D.  Cunningham. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Falkner  &  MoLTON,  for  appellant. 
Chilton  &  Thoeington,  contra. 

B.  F.  SAFFOLD,  J.— This  suit  was  commenced  by  at* 
tachment  by  the  appellee's  intestate  against  the  appellant, 
returnable  to  the  October  term,  1866,  of  the  city  court  of 
Montgomery.  The  transcript  shows  that  the  affidavit  was 
made  before  the  clerk  of  the  city  court,  and  the  ground  for 
the  issuance  of  the  attachment  was  stated  to  be,  that  the 
defendant  was  endeavoring  fraudulently  and  clandestinely 
to  dispose  of  his  effects.  At  the  October  term,  1867,  the 
defendant  moved  to  quash  the  attachment  for  want  of  a 
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proper  affidavit  and  bond,  and  because  those  on  file  were 
illegal.  This  motion  was  overruled.  At  the  October  term, 
1868,  the  court,  on  motion  of  the  plaintiff,  who  is  the  ap- 
pellee, rejected  a  paper  purportiog  to  be  a  plea  in  abate- 
ment for  the  reason  that  it  was  placed  among  the  papers 
in  the  cause  at  the  February  term,  1868,  and  had  never 
been  marked  filed  by  the  clerk. 

The  motion  to  quash  the  attachment,  for  the  reasons 
given,  was  properly  overruled.  An  attachment  issued  with- 
out affidavit  and  bond  can  only  be  abated  by  plea  of  the 
defendant.^-Rev.  Code,  §  2989  ;  Kirkman  (k  Bosstr  v.  Pat- 
ton,  19  Ala.  32  ;  Jones  v.  Pope,  6  Ala.  154.  That  the  bond 
and  affidavit  were  illegal,  without  specifying  in  what  par- 
ticular, is  the  statement  of  a  legal  conclusion. 

There  was  no  error  in  rejecting  the  paper  purporting  to 
be  a  plea  in  abatement.  It  should  have  been  filed  at  the 
return  term. — Revised  Code,  §  k939  ;  Vaughan  v.  Robinson, 
22  Ala.  519. 

The  third  assignment  of  error  is  not  sustained  by  the 
record.  The  judgment  entry  recites  that  the  complaini  was 
duly  filed  at  the  return  term,  and  the  amended  transcript 
shows  a  complaint. 

The  fourth  assignment  is  not  well  taken.  The  action 
was  founded  on  an  instrument  of  writing  ascertaining  the 
plaintiff's  demand,  and  the  judgment  could  be  entered  by 
the  clerk  without  the  intervention  of  a  jury. — Rev.  Code, 
§  2770. 

The  fifth  and  sixth  assignments  are  not  sustained  by  the 
record.  It  is  true,  the  test  of  the  writ  of  attachment  is  in 
the  words,  "  Witness,  Wm.  P.  Smith,  clerk  of  said  circuit 
court,"  &c.;"  signed  "  Wm.  P.  Smith,  clerk."  But  the  writ 
was  returnable  to  the  city  court,  and  recited  that  complaint 
on  oath  had  been  made  "  to  me,  W.  P.  Smith,  clerk  of  the 
city  court."  The  use  of  the  word  "  circuit "  is  so  clearly 
a  clerical  error,  which  could  have  been  amended  if  called 
to  the  attention  of  the  court,  that  we  can  not  allow  the  ob- 
jection to  prevail. — Rev.  Code,  §  2990. 

Quere. — Whether  the  clerk  of  the  circuit  court  may  not 
issue  an  attachment  returnable  to  the  city  court  within  his 
county.-  Rev.  Code,  §§  2929,  645,  771. 

The  judgment  is  affirmed. 
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Note  by  Reporter. — At  a  subsequent  day  of  the  term, 
Messrs.  Falkner  &  Molton,  for  appellant,  applied  for  a  re- 
hearing, arguing  that  the  clerk  of  the  city  court  had  no 
authority  to  issue  an  attachment.  The  following  response 
was  made  thereto,  by 

B.  R  SAFFOLD,  J.— The  question  presented  by  the 
appellant,  in  his  application  for  a  rehearing,  was  not  made 
in  the  city  court,  and  was  not  put  in  issue  by  his  assign- 
ment of  errors.  His  appearance  and  defense  of  the  action 
gave  the  court  jurisdiction  of  the  cause,  whether  the  pro- 
cess by  which  he  was  brought  in  was  valid  or  void.  A 
judgment  has  been  rendered  against  him  which  entitles  the 
plaintiff  to  subject  the  property  attached  to  an  execution. 
The  authority  of  the  clerk  of  the  city  court  to  issue  an 
attachment  may  not  arise  again,  and  it  is  unnecessary  to 
decide  the  question. 

A  rehearing  is  denied. 


Note  by  Reporter. — At  the  same  time  with  above  case, 
there  was  decided  another  from  the  same  court,  submitted 
at  the  same  time,  involving  the  same  questions,  with  but 
one  exception,  which  appears  in  the  opinion.  It  is  accord- 
ingly here  reported. 

FREE  vs.  HUKILL,  Surviving  Partner. 

[action  commenced  by  okiginax  attachment.]. 

1.  Section  2D28  of  lieviaed  Code;  what  statement  equivalent  to  that  required 
by  sixth  subdivision  of. — In  au  affidavit  for  attachment,  a  statement  that 
the  defendant  "is  endeavoring  fraudulently  and  clandestinely  to  dis- 
pose of  his  eflfects,"  is  equivalent  to  the  case  prescribed  in  the  6th  sub- 
division of  section  2928  of  the  Revised  Code. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  John  D.  Cunningham. 
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The  fact  upon  which  the  decision  is  based  will  be  found 
in  the  opinion. 

Falkner  <fe  MoLTON,  for  appellant. 
Chilton  &  Thoeington,  contra. 

B.  F.  SAFFOLD.  J. — The  questions  at  issue  on  error, 
in  this  case,  are  the  same  as  those  determined  in  the  case 
of  Free  v.  Howard,  AdmW,  at  the  present  term,  except  that, 
in  the  motion  to  quash  the  attachment,  an  additional  ground 
is  alleged,  to-wit,  that  the  cause  for  which  it  was  issued  is 
not  embraced  in  the  statute. 

The  affidavit  states  that  the  defendant  "  is  endeavoring 
fraudulently  and  clandestinely  to  dispose  of  his  effects," 
<fec.  This  expresses  the  substance  of  the  case  prescribed 
in  the  6th  subdivision  of  section  2928  of  the  Revised  Code. 

The  judgment  is  affirmed. 


SNODGRASS  vs.  CLARK. 

[application  fob  dowee.] 

1.  Dower,  allotment  of;  jurisdiction  of  probate  judge. — The  judge  of  pro- 
bate may  cause  an  assignment  of  dower  to  be  made,  when  this  can  be 
done  by  metes  and  bounds,  without  injustice,  whether  the  lands  have 
been  aliened  by  the  husband  or  not. 

2.  Same;  when  probate  judge  must  decline  jurisdiction. — But  when  the 
lands  have  been  aliened  by  the  husband,  and  the  wife  has  not  relin- 
quished her  dower,  then  if  an  assignment  can  not  be  made  by  metes 
and  bounds,  without  injustice,  the  judge  of  probate  must  decline  juris- 
diction, and  the  application  must  be  made  to  the  court  of  chancery. 

3.  Improvements  on  lands  ;  what  not  sufficient  to  oust  jurisdiction  of  probate 
judge. — Clearing  up  and  putting  in  cultivation  nine  or  ten  acres  of  land 
on  a  tract  of  160  acres,  and  building  some  houses  thereon,  is  not 
enough  to  oust  the  jurisdiction  of  the  judge  of  probate,  unless  it  be 
shown  that  an  assignment  of  dower,  by  metes  and  bounds,  would  be  un- 
just. This  court  will  not  presume  against  the  decree  of  the  judge  of 
probate,  that  such  assignment  can  not  be  made.  There  must  be  clear 
proof  that  it  would  be  unjust. 
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4.  Dotrer;  tohat  act  barred,  in  1840. — If  the  wife  joined  with  the  hnsband 
in  a  deed  in  this  State,  made  in  1840,  this  bars  her  dower  in  the  land 
conveyed  by  such  deed. 

5.  Admitsions  of  what  absent  tcitneaaes  would  prove;  effect  of. — When  a 
party,  "lor  the  purpose  of  a  trial,"  admits  that  certain  absent  witnesses, 
if  present,  "  tcould  prove  the  facia  staled"  in  an  affidavit  for  a  continu- 
ance, and  which  is  made  a  part  of  the  bill  of  exceptions,  the  facts  so 
admitted  are,  to  all  intents  and  purposes,  the  testimony  of  such  wit- 
nesses, and  for  the  purposes  of  the  trial,  entitled  to  the  same  credit  as 
if  they  had  testified  in  open  court.  Unless  such  evidence  is  impeached 
or  disproved,  it  must  govern  the  judgment  of  the  court  in  the  same 
degree  as  any  other  testimony.  It  can  not  be  disregarded  without  some 
legal  reason. 

Appeal  from  the  Probate  Court  of  Jackson. 
Tried  before  Hon.  David  Tate. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Dayid  p.  Lewis,  for  appellant. 

Neither  the  transcript  nor  the  docket  shows  the  name  of 
counsel  for  appellee. 

PETEES,  J. — All  the  facts  which  are  necessary  to  show 
that  Mrs.  Clark,  who  was  demandant  below,  is  entitled  to 
dower  in  the  lands  in  controversy,  are  stated  in  her  peti- 
tion to  the  probate  judge.  The  petition  also  alleges,  that 
she  was  the  widow  of  Isaac  Clark,  and  that  he  died  "  seized 
and  possessed  "  of  the  lands  of  which  dower  is  claimed. 
The  tract  contained  one  hundred  and  ninety- six  and  70-100 
acres.  Nothing  is  said  of  alienation  by  the  husband  dur- 
ing coverture,  nor  of  improvements  on  the  lands  since  alien- 
ation. But  it  is  stated  in  the  petition,  that  John  Snodgrass, 
the  appellant,  claimed  said  lands,  as  the  "  alienee  "  of  the 
husband  of  the  demandant. 

Snodgrass  was  made  a  party  to  the  proceedings,  and  ob- 
jected to  the  assignment  of  dower  by  order  of  the  probate 
judge ;  and  showed,  as  grounds  of  his  objection,  that  the 
lands  in  controversy  had  been  sold  and  conveyed  by  said 
Clark,  the  husband  of  demandant,  to  James  M.  Gullatt, 
about  twenty-eight  years  before  the  day  of  the  trial ;  that 
Gullatt  went  into  possession-  of  the  lands  under  his  pur- 
chase, and  remained  in  such  possession  uutil  he  sold  the 
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same  lands  to  contestant,  Snodgrass.  It  was  also  shown 
that  Snodgrass  had  continued  in  posset;sion  since  his  pur- 
chase, and  was  in  possession  on  the  day  of  the  trial,  which 
occurred  on  September  25,  1868,  and  that  Mrs.  Clark  had 
joined  in  the  deed  to  Gullatt. 

On  the  trial,  Snodgrass  proved  that  some  "  nine  or  ten 
acres  of  said  land  had  been  cleared  up  and  put  in  cultiva- 
tion, and  some  houses  had  been  built  thereon,  since  said 
land  had  been  sold  "  by  demandant's  husband  to  said  Gul- 
latt. Evidence  was  also  offered  by  Snodgrass,  and  not  ob- 
jected to,  that  Mrs.  Clark,  the  demandant,  joined  with  her 
husband,  said  Isaac  Clark,  in  his  deed  conveying  said  lands 
to  Gullatt;  and  that  improvements  on  said  lands  had  been 
made  by  Snodgrass,  since  his  purchase,  and  that  such  im- 
provements had  greatly  enhanced  the  value  of  the  lands, 
but  no  price  was  fixed  as  the  value  of  the  improvements. 
It  is  averred  in  the  bill  of  exceptions,  that  it  contains  "  all 
the  evidence."  Nothing  is  said  therein  of  any  evidence 
offered  by  the  demandant,  Mrs.  Clark. 

After  the  judge  had  heard  all  the  evidence,  Snodgrass 
"  objected  to  an  assignment  of  dower  to  the  plaintiff,  by 
metes  and  bounds,  in  the  said  lands,"  and  to  the  judge  of 
probate  "  taking  jurisdiction  thereof."  These  objections 
the  judge  overruled,  and  adjudged  the  demandant  to  be 
entitled  to  dower  in  the  lauds  mentioned  in  her  petition, 
and  ordered  the  same  to  be  allotted  by  metes  and  bounds, 
in  the  manner  prescribed  by  law.  To  all  of  which  Snodgrass 
excepted,  and  reserved  the  same  in  his  bill  of  exceptions. 
And  he  now  brings  the  ca?e  here  to  revise  the  action  of 
the  judge  of  probate  in  the  court  below. 

In  this  State,  "  when  the  dower  interest  can  be  assigned 
by  metes  and  bounds,"  any  person,  entitled  to  make  the 
application  for  the  assignment  of  dower,  may  petition  the 
judge  of  probate  of  the  proper  county  "  to  cause  the  as- 
signment to  be  made  ;"  and  such  petition  "  must  contain" — 

"  1.  The  facts  on  which  the  widow's  claim  to  dower  rests, 
with  a  description  of  the  land  in  which  dower  is  claimed, 
by  its  designation  at  the  land  office,  when  that  can  be  done  ; 
if  not,  by  metes  and  bounds,  or  such  other  description 
thereof  as  will  identify  it. 
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"  2.  When  the  land  in  which  dower  is  claimed  has  been 
aliened  in  the  life  of  the  husband,  the  name  of  the  alienee 
and  his  residence,  if  known ;  if  he  is  not  in  possession  of 
the  land,  the  name  of  the  person  in  possession. 

"  3.  The  names  of  the  widow  and  heirs-at-law,  stating 
which  are  minors  and  married  women,  and  the  name  of  the 
personal  representative  of  the  husband,  stating  the  county 
in  which  each  reside,  if  residents  in  this  State,  and  which 
of  them,  if  any,  are  non-residents." — Rev.  Code,  §§  1631, 
1632  ;  Forrester  v.  Forrester,  38  Ala.  119  ;  Smith  v.  Johnson, 
37  Ala.  633. 

But  "  when  the  land  of  which  dower  is  demanded  has 
been  aliened  by  the  husband,  and  from  improvements  made 
by  the  alienee,  or  from  any  other  cause,  an  assignment  of 
dower  by  metes  and  bounds  would  be  unjust,  the  judge  of 
probate  must  decline  jurisdiction,  and  application  must  be 
made  to  the  court  of  chancery." — Revised  Code,  §  1640 ; 
Brooks  V.  Woods,  40  Ala.  538.  The  present  controversy 
demands  a  construction  of  the  sections  of  the  statute  above 
quoted. 

When  the  dower  interest  can  be  assigned  by  metes  and 
bounds,  then  the  judge  of  probate  has  jurisdiction  of  the 
proceedings,  and  may  cause  the  assignment  of  dower  to  be 
made,  whether  the  lands  have  been  aliened  or  not,  unless 
by  reason  of  improvements  made  by  the  alienee,  or  from 
any  other  cause,  such  assignment  would  be  unjust.  The 
judge  of  probate  can  only  assign  dower  by  metes  and 
bounds.  But  when  there  has  been  an  alienation  by  the 
husband  and  improvements  by  the  alienee,  and  *'  an  assign- 
ment by  metes  and  bounds  would  be  unjust,"  the  applica- 
tion must  be  made  to  the  court  of  chancery.  In  this  lat- 
ter case,  a  new  rule  of  assignment  takes  the  place  of  an 
assignment  by  metes  and  bounds.  Compensation  is  given 
to  the  widow  in  lieu  of  a  partition  and  allotment  of  the 
land. — Revised  Code,  §  1642  ;  Thresher  et  al.  v.  Pinkard's 
Heirs  et  al.,  23  Ala.  616.  But  alienation  by  the  husband, 
and  improvements  by  the  alienee,  do  not  oust  the  jurisdic- 
tion of  the  judge  of  probate,  unless  "  an  assignment  by 
metes  and  bounds  would  be  unjust."  All  these  conditions 
14 
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must  concur  before  the  judge  of  probate  is  compelled  io  de- 
cline jurisdiction.  If  the  assignment  by  metes  and  bounds, 
after  improvements  by  the  alienee,  can  be  made  in  such  a 
manner  that  it  is  not  "  unjust,"  then  it  may  be  made  by 
order  of  the  judge  of  probate.  It  is  the  injustice  of  an 
assignment  by  metes  and  bounds,  coupled  with  the  facts  of 
alienation  and  improvement  by  the  alienee,  which  induces 
a  necessity  of  a  resort  to  chancery. 

Dower  is  an  estate  for  the  life  of  the  widow — 1st,  in  all 
lands  of  which  another  was  seized  in  fee  during  the  mar- 
riage ;  2d,  in  all  lands  of  which  another  was  seized  in  fee 
for  the  husband's  use ;  3d,  in  all  lands  to  which  the  hus- 
band at  the  time  of  his  death  had  a  perfect  equity,  having 
paid  all  the  purchase-money  thereof. 

And  the  quantity  of  this  estate  is  described  by  the  stat- 
ute, as  follows  :  1.  When  the  husband  dies,  leaving  no  lin- 
eal descendants,  and  his  estate  is  not  insolvent,  his  widow 
is  entitled  to  be  endowed  of  one-half  of  his  lands  ;  2.  But  if 
his  estate  is  insolvent,  then  she  is  entitled  to  one-third  part 
of  his  lands ;  3.  And  when  there  are  lineal  descendants, 
then  to  one-third  part  thereof,  whether  the  estate  of  the 
husband  be  insolvent  or  not.— Rev.  Code,  §§  1625,  1626. 

It  does  not  appear,  from  these  sections  of  the  statute, 
that  mere  alienation  by  the  husband  and  improvements  by 
the  alienee  necessarily  oust  the  jurisdiction  of  the  judge  of 
probate.  To  effect  this,  it  must  be  shown  that  the  assign- 
ment by  metes  and  bounds  would  be  unjust.  This  may  or 
may  not  follow,  from  the  fact  that  a  small  portion  of  the 
lands  has  been  cleared  and  put  in  cultivation  ;  but  this  can 
not  be  presumed  by  the  court,  without  the  aid  of  facts  to 
support  the  presumption.  If,  however,  the  facts  show  that 
the  improvements,  made  by  the  alienee,  so  materially  alter 
the  value  of  the  land  as  to  make  the  widow's  portion  more 
valuable  than  it  would  have  been  without  the  improvements, 
then  the  allotment  by  metes  and  bounds  would  give  her 
more  than  she  is  entitled  to,  and  this  would  be  unjust ;  and 
then  the  judge  of  probate  should  decline  the  jurisdiction. 
Then  a  new  rule  takes  place. — Rev.  Code,  §  1641.  If  this 
were  all  the  objection  in  this  case,  we  would  not  feel  in- 
clined to  reverse  the  judgment  of  the  court  below,  because 
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it  does  not  clearly  appear  that  the  improvements  so  en- 
hance the  value  of  the  land  as  to  make  the  assignment  by 
metes  and  bounds  unjust. 

But  the  judgment  must  be  reversed  for  another  reason. 
Two  of  the  witnesses  of  Snodgrass,  the  contestant  below, 
were  absent  at  the  hearing  of  the  cause.  They  were  Gul- 
latt  and  Jones.  This  is  shown  b}*  the  affidavit  of  the  con- 
testant, which  shows  also  the  testimony  of  these  absent 
witnesses.  This  is  made  a  part  of  the  bill  of  exceptions. 
The  demandant,  "for  the  purpose  of  a  trial,"  "admitted 
that  the  witnesses  therein  named  would,  if  present,  prove 
the  facts  therein  stated." — Rule  16,  Pr.  in  Cr.  Ct.,  Revisea 
Code,  p.  821.  In  this  affidavit  it  is  stated  that  the  con- 
testant "  will  be  able  to  prove  by  Gullatt,  that  he,  GuUatt, 
on  the  —  day  of  ,  18 — ,  purchased  for  valuable  con- 
sideration from  the  plaintiff's  husband,  Isaac  Clark,  the 
land  in  which  petitioner  claims  dower  ;  that  said  Isaac 
Clark  conveyed,  in  pursuance  of  said  purchase,  by  proper 
deeds,  the  said  lands  to  said  Gullatt,  in  which  said  convey- 
ance the  petitioner,  Jemina  Clark,  joined  with  her  said  hus- 
band." This  statement  must  be  taken  as  the  testimony  of 
Gullatt,  and  it  is  entitled  to  the  same  credit  that  the  evi- 
dence of  Gullatt  would  have  been  entitled  to,  had  he  de- 
posed in  person,  in  open  court.  It  is,  to  all  intents  and 
purposes,  on  the  trial,  Gullatt's  testimony,  and  unless  it  is 
impeached  or  disproved,  it  must  govern  the  judgment  of 
the  court  to  the  same  degree.  The  judge  is  not  authorized 
to  reject  it  in  making  up  his  decree,  if  it  is  not  contradicted 
by  other  evidence  delivered,  or  admitted,  on  the  trial,  or 
otherwise  shown  to  be  untruthful. 

But  this  statement  of  facts  was  admitted,  not  only  as 
the  evidence  of  Gullatt,  but  also  as  "  facts  proved  "  on  the 
trial.  This  appears  from  the  language  of  the  bill  of  ex- 
ceptions. Its  force  can  not,  therefore,  be  evaded,  unless  it 
is  iu  some  way  impeached  or  discredited.  The  bill  of  ex- 
ceptions contains  "  all  the  evidence."  It  is  not  shown  that 
this  statement  of  facts  is,  any  where,  questioned  or  dis- 
puted. A  thing  proved  is  a  thing  beyond  controversy.  It 
stands  as  a  fact  admitted.— 1  Greenl.  §  1  ;  Hamlt.  Logic, 
p.  361,  et  seq.    If  this  statement  of  facts  is  to  be  taken  as 
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true — and  there  is  nothing  in  the  bill  of  exceptions,  or  in 
any  part  of  the  proceedings  below,  which,  as  evidence,  in 
any  wise  invalidates  its  veracity— it  shows  that  the  de- 
mandant was  barred  of  her  dower  in  the  lands  named  in 
her  petition,  by  joining  in  the  deeds  made  by  her  husband, 
when  he  sold  and  conveyed  the  lands  named  to  Gullatt, 
about  twenty-eight  years  before  the  trial,  in  the  court  be- 
low ;  that  is,  in  the  year  1840.  This  was  the  effect  given 
by  law  to  her  act  at  that  date. — -Clay's  Dig.  p.  174,  §  10. 

The  practice  of  the  court  of  probate  and  the  court  for 
the  assignment  of  dower  very  much  assimilate  to  the  prac- 
tice of  the  court  of  chancery,  in  like  cases.  It  is,  there- 
fore, to  a  very  great  extent,  governed  by  the  same  rules, 
both  as  to  procedure  and  liberality  of  amendments. — Rev. 
Code,  §  3356 ;  King  v.  Collins,  21  Ala.  363  ;  3  Bac.  Abr. ; 
Bouv.  214  ;  40  Ala.  538. 

The  bill  of  exceptions,  when  it  contains  all  the  evidence, 
controls  the  recitals  in  the  judgment. — Davidson  et  al.  v. 
Street  et  al,  34:  A\si.  125;  Vincent  v.  Rogers,  30  Ala.  471. 
The  bill  of  exceptions  shows  facts  which  go  to  bar  the 
light  of  dower.  The  decree  assigning  dower  was  contrary 
to  the  evidence,  and  must  be  reversed.  The  decree  is  there- 
fore reversed,  and  the  cause  remanded  for  further  proceed- 
ings in  the  court  below. 


CARSWELL  vs.  SPENCER. 

[final    settlement  of   guardian — JUKISDICTtON  OF  PEOBATfi    COUBT.  ] 

1.  Probate  court ;  what  application  has  not  jurisdiction  of . — If  a  ward  rlie, 
and  bis  guardian  is  appointed  administrator  of  his  estate,  the  probate 
court,  in  such  a  case,  has  no  jurisdiction,  at  the  instance  of  a  distributee, 
to  entertain  an  application  to  call  the  guardian  to  a  settlement  of  his 
guardianship,  for  the  reason  that  any  decree  rendered  in  such  a  case, 
must  necessarily  be  rendered  in  favor  of  the  guardian,  in  his  character 
of  administrator  ;  and  as    no  judgment  or  decree  can  be  rendered  for, 
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and  against  the  same  party,  such  a  judgment  or  decree,  if  rendered,  is  a 
nullity. 

2.  Same ;  remedy  in  such  case. — In  such  a  case  the  remedy  is  in  chancery, 
where  the  distributee,  ou  a  proper  bill  filed  for  that  purpose,  can  make 
the  guardian  a  party  in  both  characters — as  guardian  and  as  adminis- 
trator— and  pray  for  a  final  settlement  and  distribution  of  the  estate, 
by  the  party  as  administrator  and  as  guardian  on  a  final  accounting 
and  settlement  of  his  guardianship. 

3.  final  decree  :  what  has  none  of  properties  of.  and  will  not  support  ah  ap- 
peal.— If  such  a  proceeding  be  had,  in  the  probate  court,  after  the  death 
of  the  ward  and  the  appointment  of  the  guardian  as  administrator,  an  en- 
try by  the  court  that  on  auditing  the  guardian's  account,  a  certain  sum 
is  found  to  be  in  his  hands  as  guardian,  which  sum  as  administrator  of 
the  ward's  estate  he  is  directed  to  retain  until  the  further  order  of  the 
court,  has  none  of  the  properties  of  a  final  judgment  or  decree,  and  no 
appeal  can  be  taken  on  it,  and  if  an  appeal  be  so  taken,  in  such  a  case, 
it  will  be  dismissed. 


Appeal  from  Probate  Court  of  Greene. 
Tried  before  Hon.  William  Miller. 

On  the  6th  September,  1864,  the  appellee,  Spencer,  was 
appointed  guardian  of  W.  F.  Rogers,  a  minor,  who  died 
intestate  in  October,  1866.  On  December  3d,  1866,  said 
Spencer  was  appointed  administrator  of  the  estate  of  his 
deceased  ward.  On  the  14  th  of  January,  1869,  said  Spen- 
cer was  cited  by  the  probate  court,  at  the  instance  of  Mrs. 
Caroline  Carswell,  who  claimed  to  be  the  sole  heir-at-law  and 
distributee  of  said  deceased  minor,  Rogers,  to  make  a  final 
settlement  of  his  accounts  as  guardian. 

On  the  day  set  for  the  hearing  of  the  cause,  said  Caro- 
line A.  Carswell  appeared  in  court,  was  made  a  party  to 
the  settlement,  and  made  various  motions  to  charge  the 
appellee,  as  guardian,  with  various  sums,  and  objected  to 
the  allowance  of  various  credits,  which,  in  the  view  of  the 
case  taken  by  the  court,  it  is  unnecessary  to  notice  further. 

The  court  rendered  the  following  judgment :  * 

*  *  *  '*  *  *       "The  court 

proceeded  to  hear  and  audit  the  account  of  the  guardian, 
when  it  appeared  that  the  amount  received  by  the  guard- 
ian, was  $1,631  53,  and  his  disbursements,  supported  by 
good  and  legal  vouchers,  including  all  the  costs  of  this 
proceeding,   and  commissions   allowed,   amounted  to  the 
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sum  of  $i,279  91,  and  leaving  a  balance  due  the  ward,  in 
the  hands  of  the  guardian,  on  final  settlement,  the  sum  of 
$351  42,  which  the  guardian,  being  the  administrator  of 
the  estate  of  Wm.  F.  Rogers,  deceased,  is  authorized  and 
required  to  retain  in  his  hands  subject  to  the  further  order 
of  this  court." 

The  appellant  excepted  to  the  various  rulings  of  the 
court,  on  the  settlement,  took  an  appeal  to  this  court,  and 
here  makes  eighteen  assignments  of  error ;  none  of  which 
need  be  noticed  further. 

The  appellee  moves  to  dismiss  the  appeal — 

1.  Because  the  decree  below  was  against  J.  M.  Spencer, 
as  guardian,  and  in  favor  of  the  same  J.  M.  Spencer  &s  ad- 
ministrator, of  the  same  estate,  Mrs.  Carswell  being  really 
no  party  to  the  record,  and  not  authorized  to  take  an  ap- 
peal. 

2.  Because  there  is  no  such  final  decree  as  will  sustain 
an  appeal. 

3.  Because  the  probate  court  had  no  jurisdiction  of  the 
cause. 

4.  Because  the  appeal  is  not  shown  by  the  record,  and 
there  is  no  sufl&cient  security  for  costs. 

R.  Cea\\toed,  for  appellant. 
Chilton  &  Thoeington,  contra. 

PECK,  C.  J. — The  appellee  moves  to  dismiss  this  ap- 
peal— 1st,  on  the  ground  that,  under  the  peculiar  circum- 
stances of  this  case,  the  probate  court  had  no  jurisdiction 
to  entertain  these  proceedings,  and  that  the  remedy  is  in  the 
chancery,  and  not  in  the  probate  court ;  2nd,  that  there  is 
no  final  decree,  upon  which  an  appeal  can  be  taken  ;  and, 
3d,  that  the  appeal  is  not  shown  by  the  record,  and  that 
there  is  no  sufficient  security  for  the  costs. 

On  the  first  ground,  the  appellee  refers  to,  and  relies 
upon  the  case  of  Hays,  Executor,  v.  CockreU,  Administrator, 
41  Ala.  75.  Although  that  case,  in  all  its  features,  is  not  like 
this,  the  principle  there  settled,  we  think,  is  decisive  of 
this  motion,  and  shows  that  the  appeal  must  be  dismissed. 

In  that  case,  Hays  was  the  administrator,  de  bonis  non, 
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of  the  estate  of  one  Hairston,  deceased,  and,  also,  the  ex- 
ecutor of  Mrs.  Hairston,  the  widow,  who,  at  her  death, 
was  the  admioistratrix  of  her  deceased  husband,  the  said 
Hairston.  This  court  says  in  that  case,  that  the  probate 
court  had  no  jurisdiction  to  settle  with  such  executor,  the 
administration  of  his  said  testator,  as  the  administratrix  of 
her  said  husband's  estate.  The  court  held,  that  the  party- 
making  the  settlement,  being  the  representative  of  both 
estates,  no  decree  could  be  rendered  in  his  favor  as  the 
representative  of  one  estate,  against  himself,  as  the  repre- 
sentative of  the  other.  That  is,  substantially,  the  predic- 
ament of  this  case.  The  appellee  is  the  administrator  of 
his  deceased  ward's  (Wm.  F.  Bogers')  estate,  and,  at  the 
instance  of  the  appellant,  who  claims  to  be  the  sole  heir- 
at-law  and  distributee  of  the  said  ward's  estate,  he  is 
sought  to  be  called  to  an  account  and  settlement  of  his 
guardianship,  and  to  be  charged  with  the  estate  of  his  late 
ward,  that  came  to  his  hands,  as  guardian,  &c.  It  is  clear, 
therefore,  on  such  a  proceeding,  if  any  decree  is  rendered 
against  him,  as  guardian,  it  must  be  rendered  for  him,  as 
administrator.  Such  a  decree  would  be  an  absurdity — a 
mere  nullity. — See  the  case  of  Nays,  Lx't,  dec,  v.  Cockrell, 
Adrnr,  supra,  p.  87. 

No  decree,  in  such  a  case,  could  be,  and,  in  this  case, 
none  is  rendered  for  the  said  party  claiming  to  be  sole  heir- 
at-law  and  distributee  of  the  said  deceased  ward,  nor  is 
any  decree  rendered  against  her. 

As  in  contracts,  so  in  judgments  and  decrees,  unless  in 
proceedings  in  rem,  there  must  be,  of  necessity,  two  parties 
— one  party  for  whom,  and  another  party  against  whom,  the 
judgment  or  decree  is  rendered,  and  a  judgment  or  decree 
that  is  rendered  for,  and  against  the  same  party,  as  we 
have  seen,  is  a  mere  nuUitj.  In  this  case,  as  I  have  said, 
there  is  no  judgment  or  decree  either  for,  or  against,  the 
appellant;  if,  therefore,  there  is  any  judgment  or  decree  in 
this  case,  it  must  be  for  the  said  appellee,  as  administrator, 
and  against  him,  as  guardian ;  and  as  the  probate  court 
had  no  authority — no  jurisdiction  to  render  such  a  judg- 
ment or  decree,  the  appeal  must  be  dismissed.  It  is  in- 
sisted by  appellant,  that  section  9  of  article  VI.  of  the 
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present  constitution,  gives  the  probate  courts  a  general 
jurisdiction  in  "orphans'  business,"  a  jurisdiction,  it  is  said, 
these  courts  did  not  have  before  the  adoption  of  the  con- 
stitution— a  jurisdiction  that,  now,  it  is  contended,  enables 
them  to  exercise  all  the  powers  of  a  court  of  chancery,  in 
orphans'  business.  It  is  unnecessary  for  us  to  decide,  in 
this  case,  what  powers  the  general  assembly  may  confer 
on  these  courts,  under  this  section.  It  is  enough,  here,  to 
say,  that  there  has  been,  as  yet,  no  legislation  on  this  sub- 
ject, and  until  this  is  done,  their  jurisdiction  and  powers 
will  remain  as  they  were  before  the  constitution  was 
adopted. 

2.  Is  there  any  final  judgment  or  decree  in  the  record 
to  sustain  this  appeal  ?  The  transcript  appears  on  this  sub- 
ject, in  substance,  as  follows :  "  The  court  proceeded  to 
hearand  audit  the  account  of  the  guardian,  when  it  appeared 
that  the  amount  received  by  the  guardian  was  $1,631  53 
and  his  disbursements  supported  by  good  and  legal  vouch- 
ers, including  all  costs  of  this  proceeding,  and  commisions 
allowed,  amounted  to  the  sum  of  $1,279  91,  and  leaving  a 
balance  due  the  ward,  in  the  hands  of  the  guardian,  on 
final  settlement,  the  sum  of  three  hundred  and  fifty-one 
dollars  and  forty-two  cents,  which  the  guardian,  being  the 
administrator  of  the  estate  of  Wm.  F.  Rogers,  deceased, 
is  authorized  and  required  to  retain  in  his  hands,  subejct 
to  the  further  order  of  this  court." 

This  entry,  certainly,  has  none  of  the  properties  of  a  final 
judgment  or  decree.  It  merely  finds,  that  a  certain  sum 
was  in  appellee's  hands,  as  guardian,  and  which,  as  admin- 
istrator, he  is  directed  to  retain  in  his  hands,  subject  to 
the  further  order  of  the  court. 

It  is  unnecessary  to  consider  the  third  ground  assigned, 
to  dismiss  this  appeal — the  two  we  have  disposed  of,  are 
sufficient  for  that  purpose. 

"We  do  not  decide  that  the  appellant,  as  sole  distributee 
of  the  estate  of  the  deceased  ward,  Wm.  F.  Rogers,  can 
not  call  the  appellee,  as  administrator,  &c.,  as  aforesaid,  to 
a  final  settlement  and  distribution  of  the  estate  of  said 
ward,  in  the  probate  court,  or,  whether,  on  such  settlement, 
the  administrator,  as  such  administrator,  can  be  charged 
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with  more  than  the  assets  of  said  estate,  that  have  come 
to  his  possession  in  that  character.  Oq  these  questions, 
we  leave  her  to  take  the  advice  of  her  counsel.  But  we 
decide,  that  under  the  peculiar  circumstances  of  this  case, 
the  probate  court  has  no  jurisdiction  of  an  application  to 
require  the  said  appellee,  as  the  late  guardian  of  said  de- 
ceased ward,  to  come  to  a  final  settlement  of  his  said  ward's 
estate,  for  the  reasons  above  stated,  to- wit,  that  any  decree, 
that  could  be  rendered  on  such  settlement,  must  be  rendered 
against  him,  as  guardian,  and  in  his  favor,  as  administra- 
tor, of  said  ward's  estate  ;  but  that  the  remedy,  in  such  a 
case,  is  in  chancery,  where,  on  a  proper  bill  filed,  the  said 
appeHee  could  be  made  a  party  defendant,  in  both  charac- 
ters, both  as  late  guardian,  and  present  administrator,  of 
the  ward's  estate,  and  on  such  a  bill  the  said  court  could 
not  only  require  him  to  come  to  a  final  settlement  and  dis- 
tribution of  said  estate,  but  also  compel  him  to  settle  up 
his  guardianship,  and  hold  him  accountable  for  any  loss 
to  the  estate,  by  reason  of  any  misconduct  or  neglect  in 
the  discharge  of  his  duties  as  guardian,  or  violation  of  his 
trust  as  such  guardian. 

We  also  decide,  that  there  is  no  final  decree  in  this 
record,  upon  which  the  appellant  can  sue  out  an  appeal  to 
this  court. 

Let  the  appeal  be  dismissed,  at  the  costs  of  the  appel- 
lant. 


ROACH,  Adm'r,  vs.  GUNTER  et  al. 

[action  on  PBOMISSOBT  NOTES  BY  PAYEE  AGAINST  MAKERS.  ] 

I.  Ordinance  No.  38  of  convention  of  1867,  section  one  of ;  unconstitution- 
ality of. — Section  one,  of  ordinance  38,  adopted  by  the  State  conven- 
tion of  1867,  which  ordains  that  "all  contracts  for  the  sale  of  lands  which 
are  incomplete  by  reason  of  the  purchase-money  being  unpaid,  or  the 
title  deeds  and  conveyances  being  unexecuted,  and  which  sale  took 
place  between  the  11th  day  of  January,  1861,  and  the  9th  day  of  May, 
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18G5,  unless  paid  fo»,  or  contracted  to  be  paid  for,  in  the  legal  currency 
of  the  United  States  or  property  other  than  slaves,  are  hereby  declared 
null  and  void  at  the  option  of  the  parties,  or  either  of  them,"  is  uncon- 
stitutional, because  it  impairs  the  obligatirn  of  contracts. 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  Hon.  J.  Mc Caleb  Wiley. 

This  was  an  action  by  the  appellant,  as  administrator, 
&c.,  against  the  appellees,  founded  on  fifteen  separate 
promissory  notes  made  by  them  on  the  12th  day  of  De- 
cember, 1864,  due  twelve  months  after  date,  and  "  payable 
in  the  common  currency  of  the  country, "  at  maturity,  for 
the  purchase  of  lands  sold  them  in  1864  by  the  plaintiff, 
as  administrator  of  William  Roach,  deceased. 

On  the  trial  of  the  cause,  the  defendants  pleaded  in 
short  by  consent,  seven  pleas,  only  the  i/th  and  7tli  of  which 
need  be  here  noticed.     These  pleas  are  as  follows  : 

"  6.  That  the  contract  for  the  sale  of  the  land  for  which 
the  notes  were  given,  was  made  between  the  11th  day  of 
January,  1861,  and  the  9th  of  May,  1865,  and  the  purchase- 
money  has  never  been  paid  nor  the  deeds  or  conveyances 
executed,  and  the  contract  is  void  under  the  first  section 
of  the  ordinance  of  the  convention  of  1867,  adopted  De- 
cember 6th,  1867,  No.  a8,  and  defendants  have  signified 
and  still  signify  their  option  to  hold  said  contract  void. 

"  7.  The  notes  were  given  for  land  purchased  between 
the  11th  of  January,  1861,  and  the  9th  of  May,  1865,  no 
conveyance  to  which  has  been  made,  and  the  notes  are 
void." 

The  plaintiff  demurred  to  these  pleas,  and,  among  other 
reasons,  assigned — 1st,  "  that  said  section  one  of  ordinance 
No.  38  is  unconstitutional  and  void,  because  it  impairs  the 
obligation  of  contracts ;  2d,  that  section  one  of  ordinance 
No.  36  does  not  apply  to  sales  made  by  an  administrator 
under  an  order  of  the  probate  court,  &c. ;  3d,  that  said  6th 
and  7th  pleas  fail  to  state  that  the  land  sold,  &c.,  was  not 
paid  for,  or  contracted  to  be  paid  for,  in  legal  currency  of 
the  United  States,  or  property  other  than  slaves." 

The  court  overruled  the  demurrer,  and  the  plaintiff  was 
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forced   thereby  to  take  a  non-suit.     Overruling  the   de- 
murrer is  now  assigned  as  error. 

James  L.  Pugh,  and  W.  C.  Gates,  for  appellant. 
F.  M.  Wood,  for  appellee. 

Note  by  Reporter. — This  decision  was  rendered  at  the 
June  term,  1869,  and  should  have  appeared  in  43d  Ala- 
bama Reports. 

B.  F.  SAFFOLD,  J.— The  section  of  the  ordinance  re- 
ferred to,  declares  that  "  all  contracts  for  the  sale  of  land 
which  are  incomplete  by  reason  of  the  purchase-money 
being  unpaid,  or  the  title  deeds  and  conveyances  being  un- 
executed, and  which  sale  took  place  between  the  lith  day 
of  January,  1861,  and  the  9th  day  of  May,  1865,  unless 
paid  for,  or  contracted  to  be  paid  for,  in  the  legal  currency 
of  the  United  States  or  property  other  than  slaves,  are 
hereby  declared  null  and  void  at  the  option  of  the  parties, 
or  either  of  them ;  provided,  that  subsequent  purchasers 
shall  not  be  affected  by  the  provisions  of  this  section." 

The  notes  were  all  made  on  the  12th  of  December,  1864, 
and  were  payable  twelve  months  after  date,  in  the  common 
currency  of  the  country  at  the  time  of  their  maturity.  The 
pleas  demurred  to  are  bad,  because  they  do  not  aver  that 
payment  was  not  to  be  made  in  the  legal  currency  of  the 
United  States,  nor  in  property  other  than  slaves.  If  they 
had  contained  the  proper  averment,  as  the  common  cur- 
rency of  the  country  at  the  time  of  the  maturity  of  the 
notes  was  the  legal  currency  of  the  United  States,  there 
may  be  merit  in  the  argument  that  the  contract  is  not  one 
to  which  the  ordinance  is  applicable.  It  is  not  necessary 
to  determine  this.  The  judgment  must  be  reversed  for  the 
defect  of  the  pleas.  As  on  another  trial  the  constitution- 
ality of  the  section  of  the  ordinance  relied  on  for  the  de- 
fense will  be  put  in  issue,  the  interests  of  the  parties,  and 
of  the  people  generally,  require  an  adjudication  of  that 
question. 

The  prohibition  to  a  State  to  pass  any  law  impairing  the 
obligation  of  contracts,  applies  to   both  those  which  are 
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executory  and  those  which  are  executed.  A  law  annulling 
conveyances  between  individuals,  and  declaring  that  the 
grantors  should  stand  seised  of  their  former  estates,  not- 
withstanding those  grants,  and  a  law  discharging  the  ven- 
dors of  propel  ty  from  the  obligation  of  executing  their 
contracts  by  conveyances,  are  alike  repugnant  to  the  con- 
stitution.—Fletcher  V.  Feck,  2  Peters'  Cond.  Rep.  321,  322. 
The  same  may  be  said  of  a  law  which  allowed  the  vendee 
of  property,  or  the  grantee  of  a  conveyance,  after  having 
received  the  consideration  of  his  promise  to  pay,  to  repu- 
diate his  obligation,  and  to  rescind  the  contract  withoiit 
the  excuse  of  fraud,  default,  or  mistake. 

This  ordinance  absolves  a  vendor  of  land  from  the  per- 
formance of  his  undertaking,  and  allows  him  to  stand 
seised  of  his  estate,  if  he  has  not  made  a  conveyance, 
though  he  may  have  been  fully  paid  for  it  according  to  the 
agreement.  It  grants  to  him  the  same  privilege  and  ex- 
emption if  he  has  executed  the  conveyance,  and  has  re- 
ceived nine-tenths  of  the  consideration  agreed  on  at  the 
date  of  the  contract.  It  relieves  a  vendee  who  has  enjoyed 
the  benefit  of  his  purchase  for  several  years  from  his  obli- 
gation to  pay  for  it,  and  permits  him  to  return  it  to  the 
former  owner,  no  matter  how  much  injured  or  depreciated 
in  value  it  may  have  become  in  his  hands. 

The  right  of  the  citizens  of  Alabama  to  contract  with 
each  other,  was  as  complete  during  the  war  as  it  was  be- 
fore, or  is  now.  They  were,  at  that  time,  constrained,  from 
necessity,  to  use  the  Confederate  currency  as  a  medium  of 
exchange.  Where  parties  acting  for  themselves  and  under 
no  legal  disability,  voluntarily  made  contracts  which  were 
to  be  satisfied  on  one  side  in  that  currency,  and  which 
were  so  satisfied,  equity  and  law  both  unite  in  the  conclu- 
sion that  there  can  be  no  hardship  or  impropriety  in  the 
execution  of  their  expressed  will. 

Property  in  slaves  is  not  now  recognized.  It  is  unnec- 
essary to  determine  the  precise  time  when  it  ceased.  It  is 
sufficient  to  say,  that  the  period  embraced  by  this  ordinance 
includes  a  time  when  such  property  was  recognized,  and 
regarded  both  by  the  laws  of  the  State  and  of  the  Union, 
as  the  valid  consideration  of  a  contract. 
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We  decide  that  section  1  of  ordinance  No.  88,  concern- 
ing the  value  of  contracts,  where  the  consideration  was 
Confederate  bonds  or  currency,  and  for  the  purchase  of 
slaves,  adopted  by  the  State  convention  of  1867,  impairs 
the  obligation  of  contracts,  and  is  in  violation  of  the  con- 
stitution of  the  United  States,  and  therefore  null  and  void. 

The  judgment  is  reversed,  and  the  cause  remanded. 


KHODES  vs.  WALKER,  Adm'r. 

[action   on   PBOMISSOEY   note — JUDGMENT   BY   DEFAULT .] 

1.  Administrator;  what  sufficient  averment  of  representative  capacity  of . — 
An  averment  in  a  complaint  that  plaintiff,  administrator  of  J.  B., 
claims  of  the  defendant  the  amount  due  on  a  note  payable  to  his  intes- 
tate,   sufficiently  shows  that  he  sues  in  his  representative  capacity. 

2.  Plaintiff,  character  of;  recital  in  judgvient  entry  refers  to. — The  recital, 
in  a  judgment  entry,  that  the  plaintiff  recover,  &c.,  relates  to  the  char- 
acter in  which  he  sues,  as  set  out  in  the  complaint. 

3.  Becord;  what  not  part  of. — In  a  judgment  by  default,  the  note  which 
was  the  cause  of  action  is  not  a  part  of  the  record  on  appeal. 

ArPEAL  from  Circuit  Court  of  Limestone. 
Tried  before  the  Hon.  W.  B.  Wood. 

Judgment  by  default  on  promissory  note.    The  complaint 
is  as  follows : 

"  Elijah  Walk'^r,  administrator  of  the  estate  of  J.  N.  Ba- 
ker, deceased,  plaintiff, 
vs. 
Hamilton  Rhodes,  defendant. 
"  The  plaintiff,  administrator  of  the  estate  of  J.  N.  Ba- 
ker, deceased,  claims  of  the  defendant  one  hundred  and 
seventy- five  dollars,  due  by  promissory  note  made  by  him 
on  the  13th  day  of  September,  1862,  and  payable  one  day 
after  date  to  plaintiff's  intestate,  with  interest  thereon." 
The  judgment  entry  is  as  follows  : 
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"  Elijah  Walker,  Adm'r,  \  Came  the  plaintiff  by  at- 
vs.  y  torney,  and  the  defendant  be- 

Hamilton  Rhodes.  )  ing  called  to  come  into  court 

and  defend  his  cause,  came  not,  but  made  default.  It  is 
therefore  considered  by  the  court,  that  the  plaintiff  recover 
of  the  defendant  the  sum  of  one  hundred  and  seventy-five 
dollars,  being  the  amount  in  the  plaintiff's  complaint  men- 
tioned, also  the  sum  of  seventy-seven  dollars  damages  in 
the  way  of  interest  on  said  debt,  also  the  costs  in  this  be- 
half expended,  for  which  let  execution  issue. 

In  the  transcript  sent  up,  there  is  a  copy  of  the  prom- 
issory note  sued  on — but  in  what  manner  it  became  a  part 
of  the  proceedings  in  the  court  below,  is  nowhere   stated. 

The  defendant  appeals  to  this  court  and  here  assigns  for 
error — 

1.  That  the  court  erred  in  rendering  judgment  for  plaintiff. 

2.  That  the  court  erred  in  rendering  judgment  in  favor 
of  the  plaintiff  below  individually,  instead  of  rendering  it 
in  his  favor  as  administrator  of  his  intestate  Baker. 

3.  That  the  court  erred  in  rendering  a  final  judgment, 
upon  the  paper  called  a  promissory  note,  without  the  inter- 
vention of  a  jury. 

Wade  Keyes,  for  appellant. 
E.  A.  O'Neal,  for  appellee. 

[No  briefs  on  file.] 

B.  F.  SAFFOLD,  J.— The  complaint  sufficiently  shows 
the  character  in  which  the  plaintiff  sues.  The  judgment 
must  follow  the  complaint,  and  the  denomination  of  the 
plaintiff  in  it,  must  be  referred  to  the  more  particular  de- 
scription of  the  capacity  in  which  he  sues,  as  set  forth  in 
his  complaint. 

The  error  assigned,  that  judgment  was  rendered  without 
the  intervention  of  a  jury,  is  not  sustained  by  the  record. 
In  a  judgment  by  default,  the  note  which  was  the  cause  of 
action,  is  not  a  part  of  the  record  on  appeal.  The  writ- 
ing described  in  the  complaint  ascertains  the  plaintiff's 
demand. 

The  judgment  is  affirmed. 
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WAED,  Adm'r,  vs.  HUDSPETH. 

[action    on    PEOMI8SOKY   NOTE    GIVEN    FOB    POECHASE    OF    SLAVES.] 

1.  Plea;  what  demurrahle. — A  plea  which  states  that  the  note  sued  on 
was  given  in  consideration  of  slaves  sold  by  the  plaintiif  to  the  defend- 
ant in  18C0,  is  bad  on  demurrer. 

y.  I'robate  court,  order  of  sale  by  ;  when  can  not  be  collaterally  attacked. — 
Where  a  probate  court  grants  an  order  for  the  sale  of  personal  prop- 
erty of  an  estate  for  distribution,  if  such  court  obtains  jurisdiction  by 
a  proper  application,  and  errors  afterwards  intervene  in  the  proceed- 
ings, the  order  of  sale  can  not  be  collaterally  impeached  for  such  errors, 
but  will  be  held  valid  until  reversed,  <fco..  on  a  direet  proceeding  for 
that  purpose  ;  and  until  such  order  is  so  reversed,  a  charge  by  a  court 
that  a  sale  made  under  such  an  order  is  void,  is  erroneous. 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  Hon.  J.  McCaleb  Wiley. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mabtin  &  Sayre,  and  W.  C.  Gates,  for  appellant. 
J.  L.  PuGH,  contra. 

PECK,  0.  J. — The  appellant,  as  the  admiuinistrator  of 
the  estate  of  James  Ward,  deceased,  commenced  this  suit 
against  the  appellees,  said  Hudspeth  and  Edmund  J. 
Ward,  Manson  D.  Hart,  and  Levi  Parish,  in  the  circuit 
court  of  Henry  county,  at  the  spring  term  thereof,  in  the 
year  1866. 

The  death  of  said  Edmund  J.  Ward  was  suggested,  and 
as  to  him,  the  suit  abated. 

The  defendants  filed  three  pleas — 1st,  the  general  issue; 
2d,  that  the  note  sued  on  was  given  without  consider- 
ation ;  3d,  that  the  note,  the  foundation  of  the  action, 
was  given  solely  for  the  price  bidden  for  slaves,  sold  at 
public  outcry,  by  plaintiflF,  as  administrator  of  James 
Ward,  deceased,  under  an  order  of  sale,  for  distribution 
among  the  heirs  at- law  of  said  deceased,  granted  by  the 
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judge  of  probate  of  Henry  county,  Ala.,  on  the  third  Mon- 
day in  October,  i860,  on  a  petition  by  said  administrator, 
filed  on  the  fourth  day  of  September,  1860. 

The  plea  then  sets  out  all  the  proceedings  in  said  pio- 
bate  court,  including  the  order  of  sale — the  sale,  return  of 
the  sale,  and  the  confirmation  thereof,  &c.,  and  concludes 
by  stating,  that  said  order  of  sale,  and  the  sale  made 
under  it,  are  wholly  void.  The  minute  entry  states  that 
issue  was  taken  on  these  pleas,  a  trial  by  a  jury  had,  and 
verdict  and  judgment  for  the  defendants. 

There  is  a  bill  of  exceptions  in  the  record,  that  states, 
that  the  plaintiff  demurred  to  the  said  third  plea,  which 
was  overruled  by  the  court.  It  also  sets  out  the  evidence 
on  both  sides,  which,  on  the  part  of  the  plaintiff,  consists 
of  the  note,  described  in  the  complaint,  and  on  the  part 
of  the  defendants,  a  transcript  of  the  record  and  proceed- 
ings, in  the  probate  court,  which  consists  of  the  plaintiff's 
petition  in  that  court,  praying  for  an  order  to  sell  the  per- 
sonal property  of  said  estate,  consisting  of  some  fifty  slaves, 
to  make  distribution  among  the  widow  and  heirs  of  said 
deceased,  embracing  all  the  proceedings,  to,  and  including 
the  report  of  the  sale,  and  the  approval  of  the  sale,  by  the 
said  court,  which,  it  is  stated,  was  all  the  evidence  in  the 
case  ;  upon  which  the  court  charged  the  jury,  that  if  they 
believed  the  evidence,  they  must  find  for  the  defendant  — 
that  said  decree  of  sale  was  void,  and  that  plaintiff  could 
not  recover. 

I  have  examined  these  proceedings  with  some  care,  and 
confess,  I  am  unable  to  discover  any  substantial  error  or 
errors  in  them.  No  particular  irregularitj^  or  error  is 
pointed  out  or  designated,  either  in  the  plea,  or  the  charge 
of  the  court,  or  in  any  other  way.  We  are  left  to  hunt  for 
them,  without  any  guide  or  finger  boards.  The  petition 
seems  to  be  sufiicient  to  give  the  court  jurisdiction,  and 
errors  or  irregularities  that  afterwards  intervene,  if  any,  can 
not  be  reached  by  objection  in  a  collateral  proceeding,  but 
only  by  a  direct  proceeding  on  appeal,  for  that  purpose. 
WyaWs  Admr  v.  Ramho,  29  Ala.  510,  and  cases  cited,  &c. 
In  this  case,  the  said  Edmund  J.  Ward,  as  to  whom  the 
suit  abated  by  his  death,  and  who  was  the  principal  in  the 
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note  sued  on,  was  a  distributee  of  said  estate,  lived  in  the 
county  where  the  proceedings  in  the  probate  court  were  had, 
had  personal  notice  of  the  application  of  the  administra- 
tor, and,  as  far  as  the  record  shows,  made  no  objection  to 
the  proceedings,  or  the  decree  for  the  sale  of  the  property , 
but,  on  the  contrary,  was  at  the  sale,  and  bought  slaves  to 
the  amount  of  the  note  sued  on,  ten  thousand  nine  hun- 
dred and  fifty  dollars,  and  as  such  distributee,  has  a  credit 
on  said  note,  for  the  sum  of  six  thousand  five  hundred 
dollars. 

For  these  reasons,  we  think  the  circuit  court  was  wrong 
in  overruling  the  demurrer  to  the  third  plea,  and  in  the 
charge  given  to  the  jury. 

Such  charges  are  rarely  proper,  and  should  never  be  given, 
but  in  very  clear  cases ;  they  are  too  apt  to  make  the  court 
both  judge  and  jury;  in  other  words,  to  invade  the  proper 
province  of  the  jury. 

I  presume  the  demurrer  to  the  third  plea  was  overruled 
upon  the  idea,  that  the  third  section  of  ordinance  No.  38 
of  1867,  that  declares,  there  is  a  failure  of  consideration 
on  all  notes  given  on  the  sale  of  slaves ;  and,  most  proba- 
bly, it  was  on  this  idea,  that  the  court  held  that  an  order 
of  the  probate  court,  for  the  sale  of  that  kind  of  property, 
was  void.  However  this  may  be,  we  decide  the  court  below 
was  mistaken,  and  as  that  section  has  been  since  declared, 
by  this  court,  unconstitutional,  we  hold  that  the  charge  of 
the  court  was  wrong ;  and  that  there  is  error  in  overruhng 
the  demurrer  to  the  said  third  plea.  Let  the  judgment  of 
the  circuit  court  be  reversed,  and  the  cause  be  remanded,  at 
the  costs  of  the  appellees. 


15 
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FULMOEE  ET  AL.  vs.  BRADY. 

[BILIi   IN   EQUITY PLEA   TO   JUKISDICTION.] 

1.  Section  1,  article  8,  of  constitution  of  Alahama  ;  ejfect  of,  on  venue  of 
cause  in  chancery. — Section  8  of  article  6  of  the  constitution  of  this 
State  does  not  confine  the  venue  of  a  chancery  cause  to  the  county  of 
the  defendant's  residence,  or  to  that  in  which  the  property,  the  subject- 
matter  of  controversy,  is  sitiiated.     (PE'raBS,  J.,  dissenting.) 

Appeal  from  the  Chancery  Court  of  Barbour  and  Henry. 
Heard  before  Hon.  B.  B.  McCeaw. 

The  appellee  filed  her  bill  against  the  appellants  in  the 
9th  chancery  district,  composed  of  the  counties  of  Barbour 
and  Henry,  of  the  eastern  chancery  division  of  the  State. 
The  appellants  pleaded  to  the  jurisdiction  of  the  court, 
that  "  the  cause  was  depending  in  a  chancery  court  held  at 
Clayton,  in  Barbour  county ;  that  they  were  citizens  of 
Henry  county ;  that  Under  the  constitution,  article  b,  sec- 
tion 8,  a  chancery  court  held  in  Henry  county  would  alone 
have  jurisdiction  in  the  cause ;  that  the  lands  in  contro- 
versy are  situated  in  said  county  of  Henry ;  that  the  act 
of  the  general  assembly  attaching  said  county  of  Henry  to, 
and  constituting  it  a  part  of,  the  9th  district  of  the  eastern 
division,  was  unconstitutional  and  void,"  &c. 

A  demurrer  to  this  plea  was  sustained  by  the  court,  and 
this  action  is  now  assigned  for  error. 

W.  C.  Gates,  for  appellants. — 1.  The  error  of  the  court 
below,  in  sustaining  the  demurrer  to  the  plea  of  appellants, 
is  manifest. — Section  8  of  article  6  of  the  Constitution  of 
Alabama ;  see,  also,  Ofiicial  Journal  of  the  Constitutional 
Convention  of  Alabama,  pp.  160,  161. 

There  is  no  conflict  between  the  7th  and  8th  sections  of 
the  constitution.  The  former  provides  that  the  legislature, 
or  general  assembly,  shall  divide  the  State  into  convenient 
chancery  divisions,  and  the  divisions  into  districts.     The 
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latter  provides,  that  "  a  chancery  court  shaU  be  held  in  each 
county,  at  a  place  therein  to  be  fixed  by  law."  Construe 
these  provisions  of  ihe  two  sections  so  that  both  may  stand 
and  have  something  upon  which  to  operate,  the  latter  must 
be  held  to  limit  and  qualify  the  word  "  district,"  as  used  in 
the  former  section,  to  be  synonymous  with  the  word  "  coun- 
ty," as  used  in  the  latter. 

The  8th  section  is  mandatory,  and  the  act  of  the  general 
assembly  making  the  county  of  Henry  a  part  of  the  9th 
chancery  district,  and  requiring  the  court  to  be  held  at 
Clayton,  in  the  county  of  liarbour,  for  the  trial  of  causes 
where  the  defendants  reside  in  Henry  county,  and  the  sub- 
ject-matter to  be  adjudged  is  also  situate  there,  is  uncon- 
stitutional and  void. — Cooley's  Constitutional  Limitations, 
p.  74,  et  seq. 

If  the  general  assembly  may  disregard  a  mandatory 
clause  of  the  constitution,  and  deprive  the  people  of  their 
rights  guaranteed  by  it,  then  they  who  are  the  servants 
and  representatives  of  the  people,  and  who  derive  their 
authority  from  the  people,  are  greater  than  the  people  in 
point  of  power,  or,  in  other  words,  the  creature  is  greater 
than  the  creator,  which  is  an  absurdity. 

On  the  principle  of  contemporaneous  and  legislative 
construction,  I  need  but  refer  the  court  to  the  action  of 
the  legislature  in  creating  two  new  chancery  divisions,  to 
show  that  they  regarded  the  8th  section  as  settling  the 
question,  that  the  chancery  court  should  be  held  in  each 
county ;  for  otherwise,  there  was  no  necessity  for  such  ac- 
tion on  the  part  of  that  body. 

A  chancery  court  was  in  existence,  and  had  been,  at  Ab- 
beville, in  Henry  county,  for  twenty-five  years  before  the 
passage  of  the  act  abolishing  that  court  and  attaching  that 
county  to  the  9th  district  as  aforesaid. — Revised  Code, 
§§  696,  708. 

The  adopting  act  of  the  general  assembly,  (Pamph.  Acts 
1868,  p.  7,)  approved  July  29,  1868,  found  the  above  sec- 
tions of  the  Revised  Code  incorporated  into  that  body  of 
statutes,  and  there  was  nothing  in  it  in  conflict  with  the 
constitution  of  the  United  States,  and  nothing  in  conflict 
with  the  State  constitution,  except  that  Dale  county  was 
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included  with  Henry  in  comprising  the  6th  district  of  the 
southern  chancerj  division,  and  the  only  effect  of  the  new 
constitutional  provision,  and  the  adopting  act,  was  to  strike 
off  from  said  district  the  county  of  Dale,  leaving  the  court 
at  Abbeville  for  the  county  of  Henry  still  intact  and  law- 
fully established  by  the  law  of  the  Code.  If  thus  estab- 
lished, it  is  manifest  that  the  act  of  the  general  assembly, 
attaching  Henry  to  the  county  of  Barbour  and  constituting 
them  the  9th  district,  as  aforesaid,  is  unconstitutional  and 
void,  and  hence,  the  plea  to  the  jurisdiction  of  the  court 
should  have  been  sustained. 

The  proviso  to  the  5th  section  of  the  constitution  con- 
fers upon  the  several  circuit  courts  of  the  State  chancery 
jurisdiction  in  certain  cases,  but  it  no  where  prescribes  or 
points  out  the  machinery  by  which  it  can  execute  itself, 
and  in  the  absence  of  an  act  of  the  legislature  providing 
the  means  for  carrying  it  into  effect,  it  no  more  fills  the  re- 
quisition of  section  8,  than  if  it  were  entirely  omitted  from 
the  constitution.  Where  will  the  clerk  of  the  circuit  court, 
or  a  register  appointed  by  the  circuit  judge,  acting  in  chan- 
cery causes,  find  any  statute  to  authorize  or  direct  his  ac- 
tion? That  said  proviso  has  no  operation  or  effect,  see 
Groves  V.  Slaughter,  15  Peters. 

The  words,  "a  chancery  court,"  &c.,  in  said  section,  have 
a  well  defined  technical  meaning,  which  should  receive  the 
same  signification  attached  to  those  words  by  all  courts 
under  the  separate  chancery  court  system  in  existence  at 
the  time  of,  and  anterior  to,  the  adoption  of  the  present 
constitution. — Ex  parte  Banks,  28  Ala.  28. 

John  Gell  Shorter,  contra. 

B.  F.  SAFFOLD,  J.— The  constitution  (article  6,  §  8,) 
provides,  that  a  chancery  court  shall  be  held  in  each  county 
at  a  place  therein  to  be  fixed  by  law.  No  action  has  been 
taken  by  the  legislature  in  compliance  with  this  section. 
In  1868,  the  State  was  divided  into  chancery  divisions  and 
districts,  agreeably  to  the  7th  section  of  article  6.  .  By  that 
act,  Barbour  and  Henry  counties  were  made  one  district, 
with  the  place  of  holding  the  court  at  Clayton,  in  Barbour 
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county. — Acts  1868,  p.  47.  It  is  evident  that  do  court  can 
be  held  in  a  county,  unless  some  place  where  it  shall  be 
held  is  appointed  by  law,  and  also,  that  there  is  no  power 
in  the  State  which  can  compel  the  legislature  to  fix  a  place. 

Under  these  circumstances,  has  the  defendant  such  a 
right  of  venue,  given  by  the  constitution,  that  he  can  not 
be  sued  out  of  the  county  of  his  residence,  or  of  the  sub- 
ject-matter of  the  suit? 

Two  terms  of  the  circuit  court  are  required  to  be  held 
in  each  county  annually,  (Const,  art.  6,  §  6,)  and  the  time 
and  place  are  appointed.  Yet  the  practice  of  suing  par- 
ties out  of  the  county  of  their  residence  by  means  of  branch 
writs  is  frequent,  and  directed  by  statute,  and  the  right  to 
do  so  has  heretofore  never  been  questioned. 

By  the  8th  section  of  the  declaration  of  rights,  a  person 
accused  of  crime  can  not  be  tried,  against  his  consent, 
elsewhere  than  in  the  district  or  county  in  which  it  is  com- 
mitted. Yet,  the  jurisdiction  of  offenses  committed  on  the 
boundary  of  two  or  more  counties,  or  within  a  quarter  of 
a  mile  thereof,  is  in  either  county  by  statute ;  a  district 
being  thus  formed  greater  than  the  county. — Rev.  Code, 
§3945. 

The  construction  contended  for  by  the  appellant  would 
forbid  a  change  of  venue  of  civil  causes  in  any  of  the 
courts,  except  by  consent  of  the  parties,  and  frequently 
defeat  the  right  to  an  impartial  trial.  In  addition  to  this, 
the  plaintiff  is  as  much  entitled  as  the  defendant  to  claim 
that  the  venue  shall  be  in  the  county  of  his  residence. 

We  decide,  that  article  6,  section  8,  of  the  constitution 
of  the  State  does  not  confine  the  venue  of  a  chancery  cause 
to  the  county  of  the  defendant's  residence,  or  in  which  is 
situated  the  property  which  is  the  subject  of  the  suit. 

The  judgment  is  affirmed. 

Peck,  C.  J.,  concurred. 

PETERS,  J.,  (dissenting.) — With  every  sentiment  of  re- 
spect for  the  majority  of  the  court,  I  do  not  feel  able  con- 
sistently to  agree  with  the  reasoning  or  conclusion  of  the 
opinion  just  delivered. 
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The  chancery  system  of  this  State,  under  the  present 
constitution,  makes  each  county  in  the  State  a  chancery 
district,  in  which  a  court  is  required  to  be  held.  That  por- 
tion of  the  constitution  which  authorizes  the  establishment 
of  the  chancery  courts,  is  in  the  following  words  : 

"  Sec.  5.  Provided,  however,  that  the  circuit  court  shall 
have  equity  jurisdiction  concurrent  with  the  courts  of  chan- 
cery, in  all  cases  for  divorce,  and  cases  in  which  the  value 
of  the  matter  in  controversy  does  not  exceed  the  sum  of 
five  thousand  dollars. 

"  Sec.  7.  The  general  assembly  shall  have  power  to  es- 
tablish a  court  or  courts  of  chancery  with  original  and 
appellate  jurisdiction.  The  State  shall  be  divided  by  the 
general  assembly  into  convenient  chancery  divisions,  and 
the  divisions  into  districts;  and  for  each  division  there 
shall  be  a  chancellor,  who  shall,  after  his  election  or  ap- 
pointment, reside  in  the  division  for  which  he  shall  have 
been  elefeted  or  appointed. 

"  Sec.  8.  A  chancery  court  shall  be  held  in  each  county, 
at  a  place  therein  to  be  fixed  by  law,  and  the  chancellors 
may  hold  courts  for  each  other,  when  they  deem  it  expedi- 
ent."—Const.  Ala.  1867,  art.  6,  §§  5,  7,  8. 

The  8th  section  of  the  constitution  above  quoted,  is  a 
proviso  which  limits  the  power  of  the  general  assembly,  in 
establishing  chancery  districts,  to  each  county  in  every 
division  throughout  the  State.  It  is  a  constitutional  desig- 
nation of  the  chancery  districts  of  the  State,  which  the 
general  assembly  can  not  alter  or  depart  from.  And  it  is 
the  duty  of  this  tribunal  to  denounce  any  attempt  at  such 
departure  as  an  effort  to  infringe  the  fundamental  law,  and 
to  declare  it  void.  No  two  or  more  counties  can  be  united 
by  law  in  one  chancery  district,  without  what  seems  to  me 
a  disregard  of  this  positive  constitutional  provision,  which 
is  expressed  in  language  not  capable  of  misconstruction. 
The  language  of  the  constitution  is  affirmative  and  impera- 
tive, and  there  can.be  no  reasonable  doubt  about  its  mean- 
ing. In  such  a  case,  this  court  has  no  choice  but  to  declare 
the  law  void,  which  is  not  in  conformity  with  the  constitu- 
tion. To  do  otherwise,  would  not  be  to  support  the  con- 
stitution, but  to  fritter  it  away,  and  in  the  end  overturn  it. 
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Speaking  with  the  highest  consideration  of  a  co-ordinate 
branch  of  the  government,  it  seems  to  me  beyond  all  ques- 
tion, if  the  legislature  can  combine  two  or  more  counties 
into  one  chancery  district,  they  may  by  the  same  authority 
combine  all  the  counties  in  a  division  into  one  chancery 
district ;  for  there  is  no  limit  to  the  power,  if  it  is  not  con- 
trolled by  section  8  above  quoted.  And  if  this  section 
controls  the  action  of  the  general  assembly,  as  it  most  cer- 
tainly does,  in  the  establishment  of  chancery  districts,  it 
limits  and  confines  their  creation  to  one  district  at  least, 
in  each  county  in  the  State.  A  different  construction  would 
make  this  section  of  the  constitution  wholly  nugatory. 

The  true  effect  of  the  constitution  is  to  make  each  county 
in  the  State  a  chancery  district.  The  legislature  must 
recognize  this  number  at  least,  and  may  make  as  many 
more  as  it  may  think  fit,  and  fix  the  places,  in  the  counties, 
for  the  courts  to  be  held.  A  law  which  transcends  these 
bounds  is  at  war  with  the  constitution,  and  is  void  for  that 
reason. — Marhury  v.  Madison,  1  Cranch,  137,  176, 179.  It 
follows  from  this,  that  so  much  of  the  act  of  the  general 
assembly,  entitled  "An  act  to  amend  sections  4,  5,  14,  and 
15  of  an  act  in  relation  to  the  chancery  courts  in  Alabama," 
approved  the  6th  day  of  October,  1868,  as  combines  the 
counties  of  Barbour  and  Henry  into  one  chancery  district, 
is  unconstitutional  and  void. — Pamph.  Acts  1868,  p.  209, 
§  1,  No.  7. 

The  present  law  of  the  State  requires  that  the  bill  shall 
be  filed  in  the  chancery  district — that  is,  the  county — in 
which  the  defendants  or  a  material  defendant  resides. — Re- 
vised Code,  §  3326. 

In  this  case  the  defendant  was  sued  out  of  his  county — 
that  is,  out  of  his  chancery  district ;  that  is,  out  of  the 
district  in  which  he  resides.  This  he  can  set  up  in  his  de- 
fense by  way  of  plea  in  his  answer. — Rev.  Code,  §  3349. 
Tnis  plea  shows  that  the  court  has  no  jurisdiction  over  the 
defendant  according  to  law.  The  bill  then  ought  to  have 
been  abated. 

I  therefore  think  that  the  true  construction  of  the  con- 
stitution requires  a  reversal  of  the  decree  of  the  court  be- 
low, and  the  dismissal  of  the  bill. 
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FAPPEAL  from  OKDEK  of  CITT  COUET,  OVEEKtTLING  MOTION  TO  SET  ASID3K 
AN  OEDER,  MADE  AT  A  PBETIOUS  TEEM,  GEANTING  A  NEW  TEIAi  ON  A 
JUDGMENT  IN  SAID  COUET,  UNDEE  OBDINANCE  NO.  38,  OF  CONTENTION  OF 
1867.] 

1.  Appeal;  idiat  not  such  a  final  judgment  as  will  support. — An  order  of  the 
city  court  of  Montgomery,  overruling  a  motion  to  set  aside  an  order  of 
said  court,  made  at  a  previous  term  thereof,  granting  a  nev?  trial  on  a 
judgment  of  that  court  under  ordinance  No.  39,  of  the  covention  of 
1867,  is  not  a  final  judgment,  upon  which  an  appeal  can  be  taken.  An 
appeal  on  such  an  order  will  be  dismissed,  on  motion  of  the  appellee. 

2.  Mandamus;  remedy  to  avoid  such  order. — The  remedy  to  avoid  such 
an  order,  is  an  application  to  this  court  for  a  mandamus  to  require  the 
court,  making  such  an  order,  to  vacate  and  set  aside  the  same. 

Appeal  from  City  Court  of  Montgomery. 
Tried  before  Hon.  J.  D.  Cunningham. 

The  facts  are  sufficiently  stated  in  the  opinion.  The 
appellees  submit  a  motion  to  dismies  the  appeal,  because 
there  has  been  no  such  final  judgment  in  the  court  below, 
as  will  authorize  an  appeal. 

Elmore  &  Gunter,  for  appellants. 
EiCE,  Semple  &  Goldthwaite,  contra. 

PECK,  C.  J. — In  this  case,  the  record  shows  that  How- 
ell Rose,  now  deceased,  as  plaintiff  in  the  court  below,  the 
city  court  of  Montgomery,  at  the  February  term  thereof, 
in  the  year  1866,  recovered  a  judgment  by  default,  against 
the  appellees,  for  the  sum  of  twenty- three  hundred  and 
ninety-two  dollars,  upon  a  promissory  note,  without  date, 
but  payable  on  the  first  day  of  January,  1862,  for  the  sum 
of  eighteen  hundred  dollars,  to  said  Rose  or  bearer,  for 
the  hire  of  certain  negro  slaves  named  in  said  note. 

The  record  further  shows,  that  after  the  rendition  of 
said  judgment,  and  after  the  death  of  said  Rose,  and,  also, 
after  the  appellants  had  been  made  parties  to  said  Judg- 
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ment,  as  the  executors  of  the  last  will  and  testament  of 
said  Rose,  to-wit :  at  the  October  term  of  said  court,  in 
the  year  1868,  on  motion  of  appellees,  the  said  judg- 
ment was  set  aside,  and  a  new  trial  granted,  because  said 
note  was  given  for  the  hire  of  slaves. 

After  this,  to-wit,  at  the  March  term  of  said  court,  1869, 
the  appellants,  as  the  executors  of  said  Howell  Rose, 
moved  the  said  court  to  set  aside  and  vacate  the  said 
order  granting  a  new  trial,  and  to  strike  said  cause  from 
docket. 

This  motion  of  appellants  was  overruled,  and  a  bill  of 
exceptions  was  signed  and  sealed  at  their  instance,  which 
states,  that  the  order  of  the  court,  setting  aside  said  judg- 
ment and  granting  a  new  trial,  was  made  under  the  ordi- 
nance No.  39,  of  the  convention  of  this  State,  entitled  '*  An 
ordinance  to  declare  void  certain  judgments,  and  to  grant 
new  trials  in  certain  cases  therein  mentioned,"  passed  the 
6th  day  of  December,  1867.  It  is  ordained  by  the  first 
section  of  said  ordinance,  "  that  in  all  cases  where  judg- 
ments have  been  rendered,  on  penal  statutes,  where  the 
object  was  declared  in  the  statute,  to  assist  in  carrying  on 
the  late  war  against  the  United  States,  such  judg- 
ments be  and  the  same  are  hereby  declared  void  and  inop- 
erative." 

The  judgment  set  aside  in  this  case,  is  not  a  judgment 
rendered  on  a  penal  statute. 

The  second  section  declares,  "  that  parties  against  whom 
judgments  or  decrees  were  rendered  in  courts  of  record, 
after  the  11th  day  of  January,  1861,  and  up  to  the  time  of 
the  adoption  of  this  ordinance,  shall  be  entitled  to  a  new 
trial  on  application,  where  the  judgments  were  obtained,  or 
the  decrees  procured,  on  contracts  made  during  the  time 
designated,  where  it  was  agreed  between  the  parties,  or  un- 
derstood, that  the  same  should  be  discharged  by  the  pay- 
ment of  Confederate  currency  or  treasury- notes ;  provided, 
the  court  shall  be  satisfied,  from  all  the  facts  submitted  by 
affidavit,  by  both  parties,  that  a  good  and  meritorious  de- 
fense exists,"  &c. 

It  no  where  appears  in  this  record,  either  by  affidavits  or 
otherwise,  that  the  note,  in  this  case,  was  "  made  during 
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the  time  designated'^  in  this  section  of  the  said  ordinance. 

The  only  evidence  upon  which  the  judgment  was  set 
aside  and  the  trial  granted,  is  the  afl&davit  of  W.  C.  Bibb, 
one  of  the  appellees,  that  the  said  note  was  made  for  the 
hire  of  certain  slaves,  named  in  the  note,  and  that  the  con- 
sideration of  said  note  and  of  said  judgment,  was  for  the 
hire  of  slaves. 

This  affidavit  discloses  no  meritorious  defense.  If  the 
third  section  of  ordinance  number  3  of  said  convention 
was  a  valid  ordinance,  the  affidavit  of  said  Bibb  would 
disclose  a  meritorious  defense ;  but  that  ordinance  has, 
by  this  court,  at  this  term,  been  declared  unconstitutional 
and  void. — McElvain  et  al.  v.  Mudd,  Adnir,  decided  at  this 
term. 

The  third  section  of  this  ordinance  only  authorizes  new 
trials  to  be  granted  in  the  cases  named  in  it,  where  the 
court  is  satisfied  from  all  the  facts  that  may  be  submitted, 
by  both  parties,  that  a  good  and  meritorious  defense  exists. 

We  have  seen  that  the  affidavit]  of  the  said  W.  0.  Bibb 
does  not  disclose  a  meritorious  defense,  and  that  being 
the  only  evidence  upon  which  the  motion  for  a  new  trial 
was  granted,  it  follows,  that  the  new  trial  was  unadvisedly 
and  improperly  granted,  and,  therefore,  the  motion  of  ap- 
pellants to  set  aside  and  vacate  the  order  granting  a  new 
trial,  should  have  prevailed  ;  and  if  we  could  revise  the 
order  and  judgment  of  the  said  court  below,  overruling 
said  motion,  on  appeal,  we  should  not  hesitate  to  reverse 
the  order  and  judgment  of  said  court,  denying  said  motion. 
But  we  have  held  that  an  order,  granting  a  new  trial,  is 
not  such  a  final  judgment  as  will  support  an  appeal  to  this 
court,  and  that  the  remedy  to  avoid  such  an  order,  before 
final  judgment,  is  an  appllication  to  this  court  for  a  man- 
damus, to  require  the  court,  making  such  an  order,  to  va- 
cate and  set  aside  the  same,  and  that  an  appeal  to  this 
court,  on  such  an  order,  will  be  dismissed  on  motion  of  the 
appellee.— Sro2/Zes  v.  Maddox,  43  Ala.  357. 

The  order  and  judgment  of  the  said  city  court,  upon 
which  this  appeal  is  taken,  is  not  a  final  judgment. 

By  virtue  of  the  order  granting  a  new  trial,  the  cause 
is  still  pending  and  undetermined  in  that  court. 
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The  remedy  of  the  appellauts,  therefore,  to  avoid  that 
order,  is  not  an  appeal,  but,  as  in  the  case  of  Broyles  v. 
Maddox,  an  application  to  this  court  for  a  mandamus  to 
have  it  set  aside  and  vacated.  The  motion  of  the  appel- 
lees to  dismiss  this  appeal,  therefore,  must  be  granted. 

Let  the  appeal  be  dismissed  at  the  costs  of  the  appel- 
lants. 


ROBISON  ET  AL.  vs.  ROBISON,  pro  ami. 

[bill  in  equity  by  mabbikd  woman  against  heb  husband  and  his 
judgment  cbeditobs  to  enjoin  sale  of  lands  xindee  execution 
against  husband,  and  to  establish  a  besulting  teust  in  heb  favob 
in  said  land.] 

1.  Parties  defendant  to  bill  in  chancery,  misjoinder  of;  hoic  ordy  can  he 
taken  advantage  of. — The  objection  of  misjoinder  of  parties  defendant 
to  a  bill  in  chancery  can  only  be  taken  advantage  of  by  those  improp. 
erly  joined,  and  is  fatal  to  the  suit  only  against  them. 

2.  Husband  ;  when  competent  witness  for  wife. — The  husband  is  a  compe- 
tent witness  for  his  wife  to  prove  what  disposition  he  has  made  of 
money  belonging  to  her  separate  statutory  estate. 

3.  Resulting  trust;  what  creates,  and  haw  may  be  proved. — If  a  husband 
purchases  an  estate  with  money,  the  corpus,  of  his  wife's  separate  estate, 
and  takes  a  deed  in  his  own  name,  a  trust  results  to  the  wife  which 
may  be  proved  by  parol. 

4.  Same. — To  raise  a  resulting  trust  the  money  advanced  must  form  the 
consideration  of  the  purchase  and  be  converted  into  land.  A  subse- 
quent advance  will  not  suffice. 

5.  Husband,  possession  of  property  by  ;  when  will  be  considered  possession 
of  the  wife. — Possession  by  a  husband  of  property  to  which  a  trust  in 
favor  of  his  wife  has  attached,  is  the  possession  of  the  wife. 

Appeal  from  Chancery  Court  of  Butler. 
Heard  before  Hon.  Adam  C.  Felder. 

The  main  facts  of  this  cause  are  as  follows :  In  the  year 
1860,  L.  H.  Robison,  the  husband  of  complainant,  at  the 
request  of  his  mother-in-law,  who  was  the  executrix  of  the 
estate  of  complainant's  father,  bid  ofif,  at  a  sale  made  by 
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the  admiuistrator  of  one  Hawkins,  deceased,  the  lands  de- 
scribed in  the  bill,  and  executed  his  promissory  note  there- 
for, payable  12  months  after  date.  No  money  was  paid  for 
the  land  until  1863,  when  the  executrix  of  his  wife's  father, 
as  a  part  of  his  wife's  distributive  share  of  said  estate,  and 
with  the  understanding  that  the  money  furnished  was  to 
pay  the  debt  due  for  the  land,  and  that  the  land  was  to 
belong  to  his  wife,  advanced  to  L.  H.  Robison  a  sum  of 
money  sufficient  to  pay  for  the  land,  which  was  accordingly 
done.  On  the  26tli  of  January,  1863,  Robison  took  a  deed 
to  these  lands  in  his  own  name. 

Early  in  the  year  1861,  L.  H.  Eobinson  executed  to  the 
Selma  &  Gulf  Railroad  Company  a  note  for  stock,  which 
was  transferred  to  Boyle,  Milner  &  Co.,  for  work  done  by 
them  on  said  road  in  the  spring  of  1861. 

Boyle  &  Milner,  as  surviving  partners  of  Boyle,  Milner 
&  Co.,  brought  suit  upon  said  note,  obtained  judgment 
thereon,  and  caused  the  issue  of  an  execution  which  was 
levied  upon  the  lands  described  in  the  bill,  which  were 
duly  advertised  and  sold  by  the  sheriit  in  the  year  1867,  at 
which  time,  the  date  of  filing  the  bill,  Robison  was  insol- 
vent. 

At  the  sale,  and  before  the  bidding  commenced,  com- 
plainant, by  her  solicitor,  fully  informed  all  by-standers  and 
bidders  of  her  equities  in  the  case,  and  that  her  husband 
had  no  real  interest  in  said  lands ;  this  information  was 
also  privately  given  to  the  agent  and  to  the  attorney  of 
Boyle  &  Milner,  before  the  sale.  Notwithstanding  this, 
said  Boyle  &  Milner,  by  their  agent,  purchased  said  lands, 
and  received  the  sheriff's  deed  therefor. 

The  original  bill  and  the  amendments  are  filed  by  Mrs. 
Robison,  by  next  friend,  against  her  husband,  L.  H.  Robison, 
Boyle  &  Milner,  and  the  widow  and  children  of  Smith,  a 
deceased  member  of  the  firm  of  Boyle,  Milner  &  Co.  The 
bill  prays  that  the  land  described  in  the  bill,  be  decreed  to 
be  the  property  of  complainant ;  that  the  defendant,  Rob- 
ison, be  directed  to  make  a  deed  to  her  of  the  same  ;  that 
Boyle  &  Milner,  and  their  agents,  &c.,  be  perpetually  enjoined 
from  interfering  with  said  lands,  that  the  sheriff's  deed  be 
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delivered  up,  cancelled  and  held  for  naught,  and  for  gen- 
eral relief. 

The  defendants,  Boyle  &  Milner,  demurred  to  the  bill,  and 
among  other  causes,  specified — 

1st.  For  want  of  equity. 

2d.  That  the  widow  and  children  of  the  deceased  part- 
ner, Smith,  are  improperly  made  parties  defendant. 

The  demurrer  was  overruled.  The  cause  was  submitted 
for  final  decree,  on  bill  and  amendments,  answers  and  de- 
cree pro  confesso,  and  the  testimony  of  various  witnesses  ; 
the  substance  of  the  testimony  being  as   above  set  out. 

Among  the  witnesses  examined  on  the  part  of  complain- 
ant, was  L.  H.  Robison,  husband  of  complainant,  and  a 
motion  was  made  by  the  defendants,  Boyle  &  Milner,  to 
suppress  his  deposition,  on  the  ground  that  the  husband 
can  not  be  a  witness  for  the  wife.  This  motion  was  over- 
ruled. 

On  final  hearing,  the  chancellor  granted  the  relief  prayed 
for,  decreed  the  land  to  be  the  property  of  complainant, 
and  that  the  husband  make  a  deed  of  the  same  to  her ; 
that  the  deed  made  by  the  sheriff  be  delivered  up  and  can- 
celled, &c.  The  defendants  appeal,  and  among  other 
errors,  assign — 

1st.  The  decree  rendered. 

2d.  Overruling  the  demurrer  to  the  bill. 

3d.  Overruling  the  motion  to  suppress  the  deposition  of 
L.  H.  Robison. 

Watts  &  Troy,  and  J.  K.  Henry,  for  appellants.— 1.  The 
bill  shows  that  the  judgment  of  Milner  &  Boyle  was  ob- 
tained and  levied,  and  lands  advertised  for  sale,  and  was 
in  the  act  of  being  sold,  before  any  notice  of  the  complain- 
ant's rights  was  made  known  to  the  judgment  creditor. 
Under  these  circumstances,  the  lien  of  the  judgment  cred- 
itor is  superior  to  the  rights  of  the  complainant. — See 
Daniel  v.  Sorrdls,  9  Ala.  439 ;  Ohio  Ins.  Co.  v.  Ledyard, 
8  Ala.  870. 

The  complainant  can  not  stand  in  a  better  light  than  a 
purchaser  or  mortgagee,  under  an  unrecorded  deed.  Here 
the  creditor  acquired  his  lien  by  judgment  and  levy,  before 
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there  was  any  notice  of  the  complainant's  rights.  The  fol- 
lowing cases  would  seem  to  be  conclusive  in  thi?  aspect  of 
the  case  :  De  Vendell  v.  Hamilton,  27  Ala.  156 ;  Hardaway 
V.  Semmes,  38  Ala.  659. 

2.  But  admitting  that  the  facts  set  forth  in  the  bill  estab- 
lish a  trust,  which  could  be  enforced  against  the  husband — 
a  trust  by  implication  or  construction  of  law— still,  it  can 
not  be  enforced  against  the  creditors  who  have  a  lien  by 
judgment  and  levy.  The  statute  (§  1590  of  Rev.  Code  of 
Alabama)  declares,  that  "  no  trust  concerning  lands,  except 
such  as  results  by  implication  or  construction  of  law,  or 
which  may  be  transferred  or  extinguished  by  operation  of 
law  can  be  created,  unless  by  instrument  in  writing,  signed 
by  the  party  creating  or  declaring  the  same,  or  his  agent 
or  attorney,  lawfully  authorized  thereto  in  writing." 

And  the  next  section  (1591)  declares,  that  "no  such 
trusts,  whether  implied  by  law,  or  created  or  declared  by 
the  parties,  can  defeat  the  title  of  creditors,  or  purchasers 
for  a  valuable  consideration,  without  notice." 

Now,  what  is  the  meaning  of  the  rather  singular  expres- 
sion, "  title  of  creditors,"  as  used  in  this  section  ? 

It  is  clear,  that  the  section  contemplates  both  the  title  of 
a  purchaser  for  value  without  notice,  and  also  the  rights  of 
creditors.  It  may  be  that  the  creditors  whose  rights  are 
to  be  protected  against  these  secret  trusts,  are  general 
creditors,  whose  debts  were  created  before  notice  of  the 
trust,  as  in  the  case  of  Hardaway  v.  Semmes,  38  Ala.,  supra. 
But  whether  this  be  so  or  not,  it  is  certain,  if  any  creditors 
are  to  be  protected,  those  who  have  acquired  liens  by  judg- 
ments and  levies,  before  notice  of  the  trust,  would  be  pro- 
tected ;  or  otherwise,  the  words  "  title  of  creditors"  would 
be  meaningless. 

A  mortgage  creditor  with  a  mortgage  is  a  purchaser  for 
value,  and  would  be  included  in  the  other  clause  of  the 
statute.— l/orroi<;  v.  Wells,  36  Ala.  129.  Under  the  regis- 
tration statutes,  where  the  term  "  creditors  "  is  used,  it  has 
frequently  been  declared,  it  means  creditors  with  a  lien. 
See,  also,  Fash  v.  Ravesies,  (32  Ala.  451,)  which  would  seem 
to  settle  the  matter. 

3.  We  insist,  that  under  the  facts  set  forth  in  the  bill,  the 


JANUAET  TEEM,  1870.  231 

Robison  et  al.  v.  Robison,  pro  ami. 

complainant  has  no  equitable  lien.  The  -purchase  of  the  land 
by  Eobison,  the  husband,  was  made  more  than  one  year 
before  the  advancement  of  any  of  the  money.  His  right 
to  have  a  title  under  this  purchase  was  complete,  depend- 
ent alone  on  the  payment  of  the  purchase-money.  It  is 
well  settled,  under  such  circumstances,  that  there  is  no 
resvJting  trust,  or  any  trust  by  implication  or  construction  of 
lata.  In  order  to  create  such  a  trust,  the  money  must  be 
advanced  at  the  time  of  the  purchase. — See  Foster  v.  Ather- 
man,  3  Ala.  E. ;  Roper  i).  Roper,  29  Ala.  E. ;  Steese  v.  Steese, 
5  Johns.  Ch.  p.  19 ;  Botsford  v.  Burr,  2  Johns.  Ch.  409, 
marg.  page. 

The  statute  of  frauds  (and  the  section  1690  of  the  Code 
of  Alabama)  show  clearly  that  the  trust  here  attempted  to 
be  set  up  could  be  enforced  against  Eobison,  the  husband 
of  complainant,  because  it  is  not  such  a  trust  as  is  ex- 
cepted by  the  law  from  the  operation  of  the  statute  of 
frauds  and  the  section  1590  of  the  Eevised  Code. 

The  use  of  the  terms  in  this  section,  trusts  created  "  by 
construction  or  implication  of  law,"  had  a  well  defined 
meaning,  and  to  extend  the  right  to  introduce  parol  testi- 
mony, to  establish  such  a  trust  as  is  here  attempted,  would 
be  to  abrogate  the  statute  of  frauds. 

The  husband  was  clearly  an  incompetent  witness  for  the 
wife  at  common  law  or  in  equity. — 1  Greenl.  §  334  ;  Gres- 
ley's  Eq.  Ev.  page  40,  bottom  of  page  ;  Wilson  v.  Shepherd, 
28  Ala.  623.  The  incompetency  was  both  on  the  ground 
of  interest,  and  also  on  the  ground  of  public  policy. — See 
1  Greenl.  §  334 ;  28  Ala.  623. 

If  there  has  been  any  change  of  these  principles,  it  is  a 
change  in  derogation  of  common  law,  and  must  be  strictly 
construed. — Kirksey  v.  Dubose,  19  Ala.  43 ;  Zackoivski  v. 
Jones,  20  Ala.  189 ;  Nation  v.  Roberts,  ib.  644.  That  is,  no 
change  will  be  implied  or  presumed,  beyond  the  clear  lan- 
guage of  the  act  making  the  change ;  but  all  presumptions 
are  the  other  way — that  is,  that  no  change  was  intended 
but  the  one  provided  for  in  terms  by  the  act. 

What  change  has  been  made,  then,  as  to  the  competency 
of  witnesses?  The  only  change  made,  is  that  found  in 
section  2704  of  the  Eevised  Code.    And  this  removes  in- 
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competency  on  the  ground,  first,  of  being  a  party ^  and  sec- 
ondly, on  the  ground  of  interest.  This  section  provides, 
that  "in  suits,  &c.,  there  must  be  no  exclusion  of  any  wit- 
ness, because  he  is  a  party  or  interested  in  the  issue  tried." 
The  language  is  plain  and  explicit — there  is  no  room  for 
doubt  or  misconstruction.  The  general  principles  of  the 
law  declare,  that  witnesses  are  incompetent  because  of  in- 
terest in  the  suit,  because  they  are  parties  to  the  suit,  or 
because  of  public  policy  under  certain  circumstances — as 
when  the  witness  is  a  husband  or  wife,  or  an  attorney,  hav- 
ing confidential  communications  as  such,  &c.  Now,  these 
causes  are  separate  and  distinct  grounds  of  incompetency, 
either  of  which  may  be  removed  and  the  other  remain.  It 
was  competent  for  the  legislature  to  remove  the  ground  of 
incompetency  as  to  a  party,  or  as  to  interest,  or  as  to  public 
policy,  and  let  the  others  remain,  or  to  remove  any  two  of 
the  grounds,  and  l**t  the  other  remain.  And  this  is  pre- 
cisely what  they  have  done,  and  no  more  nor  less.  They  de- 
clare that  neither  interest  or  being  a  party  shall  not  exclude, 
but  they  leave  the  exclusion  on  the  ground  of  public  policy 
as  it  was  ;  and  it  still  excludes  all  who  were  ever  incompe- 
tent on  this  ground,  whether  husband  or  wife,  or  attorney, 
or  a  judge  presiding  on  a  case.  And  as  well  might  it  be 
contended  that  an  attorney  could,  under  this  statute,  dis- 
close the  secrets  of  his  clients,  as  that  the  statute  invades 
the  sanctity  of  the  marriage  relation,  and  prostrates  this 
great  principle  of  public  policy.  The  deposition  of  this  wit- 
ness should,  therefore,  have  been  excluded. 

H.  A.  Herbert,  for  appellee. 

[Appellee's  brief  did  not  come  into  Reporter's  hands.] 

B.  F.  SAFFOLD,  J.— The  bill  was  filed  by  Frances  W. 
Robison  against  her  husband,  Lodowick  Robison,  and 
Boyles  &  Milner,  his  judgment  creditors,  to  establish  a 
resulting  trust  in  her  favor  of  a  certain  tract  of  land.  She 
charged  that  the  land  was  sold  on  the  3d  of  December, 
1860,  by  Allen  Hawkins,  as  administrator  of  Wiley  Haw- 
kins, deceased,  and  bid  off  by  her  husband,  who  gave  his 
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own  notes,  due  twelve  months  after  date,  for  the  purchase- 
money.  These  notes  were  paid  with  money  of  her  separ- 
ate estate  derived  from  her  father.  Her  mother,  as  execu- 
trix of  his  estate,  advanced  the  money  to  her  husband,  Lod- 
owick,  who  was  unable  to  pay,  under  an  express  agreement 
with  him,  that  he  was  to  apply  it  to  the  payment  of  the 
debt  for  the  land,  and  the  land  was  to  be  her  daughter's, 
the  complainant,  to  constitute  so  much  of  her  distributive 
share  of  her  father's  estate.  The  money  was  so  applied, 
and  the  land  paid  for,  but  her  husband  took  the  deed  in 
his  own  name  on  the  26th  of  January,  1863,  after  payment 
had  been  fully  made,  but  she  did  not  know  this  until  sub- 
sequently. On  the  22d  of  March,  1867,  Boyle  &  Milner, 
as  surviving  partners  of  Smith,  Boyle  &  Co.,  recovered  a 
judgment  against  Lodowick  Robison.  T'he  land  was  sold 
under  an  execution  issued  on  this  judgment,  and  purchased 
by  Boyle  &  Milner,  as  surviving  partners,  with  knowledge 
at  the  time  of  the  sale  of  the  complainant's  equity. 

The  bill  was  demurred  to  by  the  defendants,  Boyle  & 
Milner,  for  want  of  equity,  and  for  misjoinder  of  parties, 
by  making  the  widow  and  children  of  the  deceased  part- 
ner. Smith,  parties  defendant.  Their  answer,  not  under  oath, 
denied  the  allegations  of  the  bill.  The  answer  of  Robi- 
son admitted  the  charges. 

Those  only  who  are  improperly  joined  can  demur  for 
misjoinder  of  parties  defendant.  Where  the  objection 
of  want  of  interest  applies  to  a  defendant,  it  is  fatal  to  the 
suit  only  against  the  defendant  improperly  joined. — Story's 
Eq.  Plead,  §§  544,  530,  232, 

A  motion  to  suppress  the  testimony  of  Lodowick  Robi- 
son, on  the  ground  that  the  husband  can  not  be  a  witness 
for  his  wife,  was  overruled.  Section  2704,  of  the  Revised 
Code,  removes  the  incompetency  of  witnesses  because  of 
interest  or  being  parties  to  the  suit  in  civil  cases.  The 
general  rule,  excluding  husband  and  wife  from  being  wit- 
nesses for  or  against  each  other,  is  founded,  partly  on  their 
identity  of  interest,  and  partly  on  the  necessity  of  guard- 
ing the  security  and  confidence  of  the  marriage  relation. 

The  objection  of  interest  applies  more  particularly  to 
16 
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their  being  witnesses  in  favor  of  each  other,  and  the  other, 
to  their  being  witnesses  against  each  other. — Phil.  Ev.  vol. 
l,p.  69. 

The  exceptions  to  this  rule  are,  where,  from  the  nature 
of  the  inquiry,  the  information  to  be  expected  is  peculiarly 
within  the  knowledge  of  the  husband  or  wife,  and  where,  to 
exclude  such  evidence,  \<rould  occasion  insecurity  to  that 
relation  of  society  which  it  is  the  object  of  the  rule  to  pro- 
tect.—76.  78. 

The  section  of  the  Code  referred  to,  removes  the  objec- 
tion of  interest,  and  being  a  paity  to  the  suit,  leaving  for 
consideration  only  that  of  public  policy. 

In  cases  where  the  reason  of  the  rule  does  not  apply,  it 
has  been  the  practice  of  the  courts  to  make  it  yield  to  the 
demands  of  justice.  Where  the  wife  acts  as  her  husband's 
agent,  her  declarations  have  been  admitted  in  evidence  to 
charge  him.  —2  Kent's  Com.  179.  Where  the  husband  and 
wife  had  agreed  to  articles  of  separation,  and  a  third  party 
became  a  party  to  the  agreement  as  the  wife's  trustee,  and 
provision  was  made  for  her  maintenance  and  enjoyment  of 
separate  property,  the  declarations  of  the  wife  relative  to 
her  acts  as  agent  were  admissible  in  favor  of  her  husband 
against  the  trustee.^i'^enwer  v.  Lewis,  10  Johns.  K.  88. 

In  an  action  by  the  husband  on  a  policy  of  insurance  on 
the  life  of  the  wife,  the  husband  having  introduced  the 
surgeon  who  examined  her  as  a  witness  of  her  good  health, 
who  testified  that  his  opinion  was  partly  formed  from  her 
answers  to  his  questions  respecting  her  health,  the  defend- 
ant was  permitted  to  give  in  evidence  her  declarations  to 
another  person  about  the  same  time,  of  her  poor  state  of 
health  at  the  time  of,  and  soon  after  the  examination  by 
the  surgeon.  Lord  Ellenborough  said,  "  no  confidence  had 
been  violated ;  nothing  extracted  from  the  bosom  of  the 
wife  which  was  confided  there  by  her  husband.  The  ad- 
mission of  the  evidence  is  free  from  the  imputation  of 
breaking  in  upon  the  confidence  subsisting  between  man 
and  wife."  Grose,  J.,  said  "such  declarations  are  admissi- 
ble, not  so  much  as  evidence  of  confessions  of  the  wife 
against  her  husband,  as  of  the  actual  state  of  her  health, 
in  her  own  opinion,  at  the  time."    Lawrence,  J.,  said,  "The 
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ground  of  objection  was,  the  account  given  by  her  went  to 
criminate  her  husband,  by  showing  him  guilty  of  fraud, 
but  that  does  not  follow." — Aveson  v.  Kinnaird,  6  East,  188. 
Where  a  man  was  tried  on  an  indictment  for  a  forcible 
marriage,  the  wife  was  received  .as  a  witness  for  her  hus- 
band to  prove  that  the  elopement  and  marriage  were  vol- 
untary. — Bristol  Assiizes,  1794 ;  Mac.  Nally's  Ev.  181,  note 
70,  p.  78  ;  Phil.  Ev. 

These  decisions  were  made  at  a  time  when  the  identity 
of  the  wife,  in  the  presumption  of  law,  was  merged  almost 
entirely  in  that  of  the  husband.  A  stricter  rule  should  not 
now  be  observed  when  her  individuality  is  being  recognized, 
and  her  responsibility,  at  least  in  reference  to  her  separate 
property,  is  almost  as  great  as  that  of  femme  sole.  In  a 
suit  against  herself  her  own  testimony  can  be  used  for  or 
against  herself.  So  of  her  husband  and  of  these  defend- 
ants. There  is  no  exclusion  on  account  of  relationship,  no 
matter  how  near  and  dear,  save  only  in  the  case  of  hus- 
band and  wife.  In  the  case  under  consideration  the  wife 
desires  to  prove  by  her  husband  what  he  did  with  the 
money  belonging  to  her  separate  estate,  which  he  received 
from  her  mother.  The  law  has  made  him  her  trustee  and 
invested  him  with  the  control  of  her  property,  of  which  she 
can  not  divest  him,  except  for  good  cause  proven.  He 
alone  knows  what  disposition  he  has  made  of  it.  No  confi- 
dence of  the  marriage  relation  is  involved.  A  trustee  is 
merely  giving  an  account  of  what  he  has  done  with  the 
funds  of  his  trust.  To  deny  this  right  to  the  wife  would 
be  to  place  her  in  a  worse  condition  than  all  the  balance 
of  the  world.  The  motion  to  exclude  the  testimony  of  the 
husband  was  properly  overruled. 

The  appellant  contends  that  the  sale  and  purchase  of 
this  land  was  completed  in  lb60,  and  the  money  was  not 
advanced  by  Mrs.  Christian,  until  some  time  afterwards ; 
that  no  resulting  trust  can  arise  unless  the  money  was  paid 
at  the  time  the  land  was  bid  off.  A  contract  for  the  sale 
of  land  can  not  properly  be  said  to  be  completely  executed 
until  the  money  has  been  paid  and  a  conveyance  delivered, 
though  important  rights  and  obligations  become  vested  in 
the  parties  by  the  simple  agreement  for  a  sale.    The  ques- 
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tion  of  the  existence  of  a  resulting  trust  depends,  not  so 
much  on  the  time  when  the  money  is  used,  as  the  char- 
acter of  its  receipt.  A  party  may  borrow  money  and  ap- 
ply it  at  once  to  the  purchase  of  land  without  the  creation 
of  a  resulting  trust,  but  if  it  be  advanced  with  the  inten- 
tion of  such  application,  the  trust  will  arise.  In  the  case 
of  Bottsford  V.  Burr,  (2  Johns.  Ch.  Rep.  405,)  Chancellor 
Kent  said  '  "  The  resulting  trust,  not  within  the  statute 
of  frauds,  and  which  may  be  shown  without  writing,  is 
when  the  purchase  is  made  with  proper  moneys  of  the 
cestui  que  trust,  and  the  deed  not  taken  in  his  name.  The 
trust  results  from  the  original  transaction,  at  the  time  it 
takes  place,  and  at  no  other  time  ;  and  it  is  founded  on  the 
actual  payment  of  money,  and  on  no  other  ground.  It  can 
not  be  mingled  or  confounded  with  any  subsequent  deal- 
ings whatever."  "  The  trust  arises  out  of  the  circumstance 
that  the  moneys  of  the  real,  and  not  of  the  nominal,  pur- 
chaser, formed,  at  the  time,  the  consideration  of  the  pur- 
chase and  became  converted  into  the  land.  In  this  case 
the  question  was,  was  the  money  advanced  as  a  loan  to 
the  defendant,  or  as  a  payment  pro  tanto  by  the  plaintifif 
to  the  vendor."  In  the  case  of  Boyd  v.  McLean,  (1  Johns. 
Ch.  Rep.)  the  trust  was  established,  notwithstanding  the 
land  had  been  sold  on  a  credit,  and  the  money  was  not 
paid  until  several  years  after  the  sale.  The  decisions  of 
this  court  in  Roper  v.  Roper,  29  Ala.,  and  Foster  v.  The 
Trustees  of  the  Athenceum,  3  Ala4,  are  based  on  the  authority 
of  Bottsford  V.  Burr,  above.  The  testimony  abundantly 
shows  that  the  money  of  the  complainant  was  received  by 
her  husband,  who  was  her  trustee,  and  applied  as  the  con- 
sideration for  the  land  with  the  express  understanding  that 
it  was  to  be  her  property.  The  trust  arose  at  the  moment 
of  the  application  of  the  money,  and  is  not  affected  in  favor 
of  the  defendants  by  section  1591,  Revised  Code,  in  which 
the  word  "  creditors"  must  be  construed  to  mean  creditors 
with  a  lien. —  Wells  v.  Morrow,  38  Ala.  125  ;  Fash  v.  Rave- 
sies,  32  Ala.  451.  Qiiere, — whether  it  would  not  have  arisen 
against  such,  to  the  extent  of  the  money  of  the  wife  used 
in  payment? 

Mrs.   Christian    testified,    that    her    daughter's   slaves 
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were  employed  on  the  land  in  conjunction  with  her  own 
and  her  husband's,  and  that  the  husband  recognized, 
and  the  wife  claimed,  the  proprietorship  of  the  land.  The 
possession  of  the  husband  must  be  referred  to  his  repre- 
sentative character,  and  be  considered  the  possession  of 
the  wife,  which  is  equivalent  to  notice  of  her  right. —  Gwynn 
and  Wife  v.  Hamilton's  Adm'r,  29  Ala.  233  ;  Michan  and 
Wife  V.  Wyatt,  21  Ala.  813  ;  Shepherd's  Dig.  p.  701,  §  28, 
title  Notice.  The  bill  alleges,  and  the  proof  sustains  the 
allegation,  that  all  of  the  purchase-money  was  paid  out  of 
the  wife's  property. 

It  is  unnecessary  to  consider  the  objections  to  the  spec- 
ified portions  of  the  testimony.  The  bill  is  sustained  by 
the  proof  independently  of  them. 

The  decree  is  aflSrmed. 


EEYNOLDS,  Auditob,  vs.  McAFEE,  Solicitob. 

[appeal  fbom  obdee  qbantino  mandamus.] 

1.  Solicitors  elected  or  appointed  under  section  17,  of  arlide  6  of  the  consH- 
lution  ;  lohat  salary  not  entitled  to. — Solicitors  elected  or  appointed  under 
the  17th  section,  of  the  6th  article  of  the  constitution  of  Alabama,  are 
not  entitled  to  the  annual  salaries  allowed  to  solicitors  appointed  under 
the  Code  of  Alabama. 

S.  Solicitor  under  Code ;  office  of,  abolished  ly  constitution, — The  office  of 
solicitor  under  the  Revised  Code  of  Alabama,  is  abolished  by  the  pres- 
ent constitution  of  Alabama,  and  the  annual  salary  attached  to  that 
office  is  abolished  with  the  office. 

Appeai^  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  J.  D.  Cunningham. 

McAfee,  the  solicitor  for  Talladega  county  in  this  State, 
on  the  12th  day  of  July,  1869,  applied  to  the  Hon.  John 
D.  Cunningham,  judge  of  the  city  court  of  Montgomery, 
for  a  rule  nisi  for  mandamus  against  R.  M.  Reynolds,  as 
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the  auditor  of  the  State,  for  the  purpose  of  compelling  said 
Eeynolds  to  issue  a  warrant  to  said  McAfee,  on  the  State 
treasurer,  for  the  amount  alleged  to  be  due  him  as  solicitor 
as  aforesaid,  at  the  rate  of  two  hundred  and  fifty  dollars 
per  annum,  since  said  McAfee  was  inducted  into  office  as 
such  solicitor. 

The  relator,  said  McAfee,  shows  in  his  petition  that  he 
was  duly  elected  in  said  county  as  solicitor  for  the  same, 
at  the  general  election  m  February,  1868,  and  that  he  was 
duly  commissioned  as  such  solicitor  on  the  17th  day  of 
July,  1868,  by  the  governor  of  this  State,  and  was  imme- 
diately thereafter  qualified,  and  entered  upon  the  discharge 
of  the  duties  of  his  office  as  such  solicitor,  and  has  contin- 
ued in  said  office  and  in  the  discharge  of  the  duties  thereof 
up  to  the  date  of  his  application,  whereby  he  became  liable 
to  perform  all  the  duties  of  said  office,  and  entitled  to  all 
the  profits,  fees,  and  emoluments  thereof.  Thereupon,  a 
rule  nisi  was  granted,  by  said  court,  on  this  application, 
and  served  upon  said  auditor,  who,  on  the  19th  day  of 
July,  1868,  appeared  in  said  city  court,  and  showed  cause 
against  the  issuance  of  any  writ  of  mandamus  against  him, 
and  in  his  answer  denied  the  right  of  said  relator  to  the 
salary  claimed,  upon  the  grounds  that  the  office  to  which 
the  said  salary  had  attached  had  been  abolished  by  the 
present  constitution  of  the  State,  and  said  auditor  affirmed 
in  his  said  answer,  that  there  was  nothing  due  to  the  said 
lelator  as  such  solicitor,  upon  the  claim  set  up  by  him  in 
his  said  application. 

Upon  the  return  of  the  rule  nisi  and  the  hearing  of  the 
answer  of  the  auditor,  the  court  declared  his  answer  to  be 
insufficient,  and  a  peremptory  mandamus  was  ordered  to  be 
issued  to  compel  the  said  auditor  to  draw  his  warrant  on 
the  State  treasurer  in  favor  of  said  McAfee,  said  relator, 
for  the  sum  of  two  hundred  and  thirty-nine  dollars  and 
fifty  cents,  for  the  salary  of  relator  from  the  17th  day  of 
July,  A.  D.  1868,  to  the  30th  day  of  June,  1869,  inclusive ; 
and  the  court  also  taxed  the  auditor  with  the  costs  of  the 
proceedings  in  the  city  court.  To  this  ruling  and  decision 
of  the  city  court,  the  defendant  Reynolds  excepted,  and 
had  his  exception  made  a  part  of  the  record  in  the  court 
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below.  And  theieupon  he  appealed  to  this  court  from  the 
ruling  and  decision  of  the  court  below,  and  assigns  the 
same  in  this  court  for  error. 

Joshua  Morse,  Attorney-General,  for  appellant. 
Jefferson  Falkner,  contra. 

PETERS,  J.,  (after  stating  facts  as  above.)— Under  the 
constitution  of  this  State,  which  existed  before  the  adop- 
tion of  the  one  now  in  force,  the  provision  for  the  appoint- 
ment of  solicitors  was  in  these  words  : 

"There  shall  be  an  attorney- general  for  the  State,  and 
as  many  solicitors  as  the  general  assembly  may  deem  nec- 
essary, to  be  elected  by  a  joint  vote  thereof,  who  shall  hold 
their  offices  for  the  term  of  four  years,  and  shall  receive 
for  their  services  a  compensation,  which  shall  not  be  dimin- 
ished during  their  continuance  in  office." — Const.  Ala.  1819, 
art.  5,  §  18;  Code,  p.  41. 

The  solicitors  thus  appointed  were  officers  of  the  judicial 
circuits,  for  which  they  were  so  elected,  in  the  State,  and 
they  were  required  to  perform  certain  duties  within  these 
circuits.  These  duties  were  prescribed  by  law.  and  for 
neglect  of  them  they  were  subject  to  certain  penalties. 
Among  other  things,  they  were  required  to  attend  each 
regular  term  of  the  circuit  court  in  their  circuits,  and  re- 
main until  th^  business  of  the  State  was  disposed  of,  and 
to  attend  each  special  term  of  the  courts  in  their  circuits 
held  for  the  trial  of  a  felony ;  and  for  the  services  thus 
rendered,  they  were  each  allowed  an  annual  salary  of  two 
hundred  and  fifty  dollars,  besides  fees  for  certain  specific 
services.— Code  of  Ala.  §§  721  to  728,  inclusive. 

Under  the  constitution  of  the  State  now  in  force,  the 
provision  for  the  appointment  of  solicitors  is  quite  difi'er- 
ent,  and  their  duties  are  different.  The  provision  is  as  fol- 
lows : 

"A  solicitor  shall  be  elected  in  each  county  in  this  State 
by  the  qualified  electors  of  sucli  county,  who  shall  reside 
in  the  county  for  which  he  is  elected,  and  perform  such 
duties  as  may  be  required  of  him  by  law.  He  shall  hold 
office  for  a  term  of  four  years,  and  in  case  of  vacancy,  such 
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vacancy  shall  be  filled  by  the  judge  of  the  circuit,  until  his 
successor  is  elected  and  quaUfied." — Const,  of  Ala.  1867, 
art.  6,  §  17. 

The  salary  allowed  by  the  Code  to  the  solicitor,  was  to 
the  officers  appointed  under  the  Code,  and  required  to 
perform  the  duties  and  services  therein  prescribed.  That 
office  has  been  abolished  by  the  present  constitution,  and 
the  salary  and  penalties  attached  to  it  were  abolished  and 
repealed  with  the  office.  The  Revised  Code  was  not 
adopted,  as  a  whole,  by  the  present  government  of  the 
State,  but  only  those  laws  and  parts  of  laws  which  do  not 
conflict  with  the  constitution  and  laws  of  the  United  States, 
and  the  constitution  of  this  State,  were  continued  in  force. 
Pamph.  Acts  1868,  p.  7.. 

The  section  860  of  the  Revised  Code,  allowing  a  salary 
to  solicitors,  conflicts  with  the  present  constitution  of  the 
State.  It  was  therefore  abrogated  by  the  constitution,  and 
it  was  not  continued  in  force  by  the  act  above  cited.  The 
office  and  the  salary  are  both  abolished.  They  are  incon- 
sistent with  the  present  law. — Cass  v.  Dillon,  2  Ohio,  607; 
D.  &  L.  Plank  Road  Co.  v.  Allen,  16  Barb.  15  ;  TJ.  States  v. 
Iriuin,  5  McL.  178  ;  Pearpont  v.  Crouch,  10  Cal.  315  ;  Gid- 
dings  v.  Cox,  31  Yt.  607.  In  such  cases,  leges  posteriores 
priores  contrarias  abrogant  is  the  rule. — Johnson  s  Estate, 
33  Penn.  St.  R.  511;  2  Rolle,  410;  11  Coke,  626,630; 
Smith's  Com.  on  Stat.  p.  905,  §§  788,  792.  The  remedy,  in 
such  cases,  is  in  the  general  assembly,  and  not  in  the 
courts. 

The  court  below  erred  in  granting  the  application  of  the 
relator  ;  its  judgment  is,  therefore,  reversed,  and  this  court, 
proceeding  to  render  the  judgment  in  this  court  that  should 
have  been  rendered  in  the  court  below,  orders  and  adjudges 
that  the  application  of*  said  relator,  said  McAfee,  be  denied, 
and  that  said  relator  pay  the  costs  of  this  court  and  in  the 
court  below. 

Note  by  Repoetee. — At  a  subsequent  day  of  the  term, 
the  following  response  was  made  to  an  application  by  ap- 
pellee for  a  rehearing,  by 
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PETEES,  J. — The  application  for  a  rehearing  in  this 
case  is  denied. 

The  learned  counsel  for  the  applicant  omits  to  observe 
that  the  legislature  have  not  adopted  the  Eevised  Code  as 
a  whole,  but  have  only  continued  "  in  full  force  and  effect" 
"  all  laws  and  parts  of  laws  of  the  Eevised  Code  of  Ala- 
bama, except  such  as  conflict  with  the  coDstitution  and  laws 
of  the  United  States,  or  the  constitution  of  this  State." — 
Pamph.  Acts  1868,  p.  7. 

It  hardly  needs  an  argument  to  show  that  the  office  of 
solicitor  under  the  Eevised  Code,  is  not  the  same  as  that 
under  the  present  constitution*  of  the  State,  and  that  the 
law  of  the  Code  is  in  conflict  with  the  constitution.  .  For 
this  reason,  it  is  not  continued  in  force,  so  far  as  this  office 
is  concerned. — Eevised  Code,  §  853 ;  Const,  of  Ala.  1867, 
art.  6,  §  17.  No  doubt  that  office  is  destroyed  by  the  pro- 
vision in  the  constitution  above  referred  to.  This  being  so, 
the  salary  expires  with  the  office.  The  new  officer  takes  the 
name  of  the  old  one,  and  is  required  to  "  perform  such  du- 
ties as  may  be  required  of  him  by  law."  So  far  as  these 
duties  are  prescribed  by  the  Eevised  Code,  they  are  still 
required  to  be  performed ;  and  so  far  as  the  law  of  the 
Code  has  been  continued  in  force,  but  no  farther. 


PONDEE  ET  AL.  vs.  SCOTT. 

[bill  in  equity  to   besthain  sale  op   lakd  under   mobtgage  and   foe 
genebal  kelief.] 

1.  Deed,  notice  of  intention  to  execute ;  what  not  notice  of. — Notice  of  an  in- 
tention to  execute  a  deed,  is  not  notice  of  the  contents  of  the  deed  as 
executed. 

2.  Mortgage,  recitals  in  ;  what  not  notice  of. — A  recital  in  a  mortgage  that 
in  case  of  a  sale  of  the  property,  the  proceeds  are  to  be  first  applied  to 
the  payment  of  the  amount  secured  to  be  paid  by  another  mortgage  on 
the  same  premises,  is  not  constructive  notice  to  the  mortgagee  of  the 
contents  of  the  mortgage  referred  to,  when  the  mortgages  are  executed 
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on  the  same  daj',  and  there  was  an  agreement,  between  the  mortgagees 
and  the  mortgagor,  that  the  mortgage  having  priority  should  contain 
stipulations  different  from  those  actually  contained  in  it,  there  being  no 
evidence  as  to  which  was  first  executed. 
3.  Confederate  money,  payment  of ;  token  extinguishes  debt. — The  accept- 
ance of  payment  of  a  debt  in  Confederate  currency,  by  the  owner,  in 
his  own  right  and  not  in  a  fiduciary  capacity,  extinguishes  the  debt. 

Appeal  from  Chancery  Court  of  Montgomery. 
Heard  before  Hon.  Adam  C.  Feldee. 


This  was  a  bill  in  equity,  exhibited  by  the  appellee,  Scott, 
against  the  appellants,  B.  K.  Ponder  and  F.  H.  Cobb,  and 
sought  to  enjoin  Ponder  from  selling  certain  lands  mort- 
gaged by  Cobb  to  Ponder,  and  also  to  himself,  on  the  same 
day,  under  an  agreement  to  which  all  the  parties  to  the 
suit  were  parties,  on  the  ground  that  the  mortgage  execu- 
ted by  Cobb  to  Ponder,  was  given  to  secure  a  greater  sum 
of  money  than  the  amount,  which,  by  the  terms  of  the 
agreement,  was  to  be  secured  by  the  mortgage  which  was 
to  have  priority  over  complainant's.  The  facts  in  relation 
to  this  agreement  are  fully  set  out  in  the  opinion. 

The  complainant,  Scott,  charged  in  his  bill  that  the 
amount  of  the  note,  which  was  the  consideration  of  the 
mortgage,  was  for  a  loan  of  money,  with  usurious  interest 
included  thereon,  and  prayed  that  an  account  might  be 
stated  between  the  defendants  to  ascertain  the  amount 
really  due  on  the  note  secured  by  said  mortgage,  and  also 
for  general  relief,  and  averred  a  willingness  and  readiness 
to  pay  into  court  whatever  sum  should  be  required  to  re- 
move the  incumbrance  on  said  property  by  said  mortgage 
to  Ponder. 

It  was  proven  that  complainant,  before  the  filing  of  the 
bill,  offered  to  pay  Ponder  the  sum  of  $1010,  as  the  amount 
due  on  said  mortgage,  which  was  refused.  The  evidence 
also  showed,  that  the  note  secured  by  mortgage  to  Ponder, 
was  made  up  of  the  amount  of  a  loan  of  money  in  1859, 
with  interest  thereon  at  the  rate  of  10  per  cent  per  annum, 
after  scaling  some  payments  made  thereon  in  Confederate 
currency. 

The  cause  was  submitted,  on  bill,  answers,  exhibits  and 
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the  testimony.  The  final  decree  rendered  by  the  chan- 
cellor, after  adjudging  the  amount  due  Ponder  on  the  note, 
after  deducting  usurious,  and  allowing  lawful  interest  and 
payments  proved,  to  be  $lu93  63,  entitled  to  a  priority  of  pay- 
ment out  of  the  proceeds  of  sale  of  lands  mortgaged,  and  stat- 
ing amount  found  to  be  due  complainant,  decrees  that  both 
of  the  mortgages  be  strictly  foreclosed  ;  that  Ponder  be  per- 
petually enjoined  from  selling  under  the  powers  of  sale  in 
his  mortgage ;  that  the  defendant,  Cobb,  pay  the  amounts 
stated  to  be  due  Ponder,  and  complainant,  and  that  the 
register,  in  default  of  payment  thereof,  sell  the  lands,  &c., 
and  out  of  proceeds,  first  pay  Ponder,  &c. 

The  errors  assigned  are  (among  others) — 

Ist.  The  decree  of  the  chancellor. 

2d.  The  relief  granted  respondent  Cobb. 

Watts  &  Troy,  for  appellant. 

Rice,  Semple  &  Goldthwaite,  contra. 

B.  F.  8AFF0LD,  J. — An  agreement  was  made  between 
the  parties  to  this  suit,  by  which  Cobb  and  Scott  were  to 
exchange  lands,  and  Ponder  was  to  release  Cobb's  land 
from  a  mortgage  held  by  him,  and  in  lieu  of  it  take  another 
mortgage,  for  what  was  due  on  the  first,  on  the  land  to  be 
received  by  Cobb  from  Scott. 

As  a  condition  to  his  assent  to  this  arrangement,  and  to 
a  twelve  months  extension  of  time  for  payment  of  the  debt 
due  him.  Ponder  required  Cobb  to  scale  a  payment  which 
he  had  made  on  this  debt  in  1863,  in  Confederate  money, 
and  to  give  a  new  note  for  the  amount  they  ascertained  to 
be  due.  Scott  was  not  informed  of  this  transaction.  Deeds, 
conveying  the  lands  exchanged,  were  made  by  the  proper 
parties.  Cobb  executed  to  Ponder  a  mortgage  on  the  land 
received  from  Scott  to  secure  the  new  note.  He  also 
mortgaged  the  same  premises  to  Scott,  to  secure  the  bal- 
ance due  him  on  the  exchange,  providing  for  the  sale  of 
the  property  in  default  of  payment,  and  disposing  of  the 
proceeds  of  the  sale  as  follows  :  to  the  payment  of,  1st, 
the  costs  of  the  sale ;  "  2d,  the  amount  secured  to  be  paid 
to  B.  K.  Ponder,  by  a  mortgage  on  said  premises ; "  3d, 
the  amount  due  Scott,  &c. 


244 FOETY-FOUBTH  ALABAMA. 

Ponder  et  al.  v.  Scott. 

These  deeds  and  mortgages  were  all  executed  on  the 
same  day,  and  filed  for  record  on  the  next  day  after  their 
execution. 

Ponder  being  about  to  sell  the  premises  conveyed  by 
his  mortgage,  Scott  filed  his  bill  to  enjoin  him.  He  charges 
that  he  was  induced  to  exchange  lands  with  Cobb,  arid  to 
allow  Bonder's  mortgage  to  have  precedence  over  his,  by 
the  representations  of  Cobb  and  of  A.  F.  Given,  the  agent 
of  Cobb,  that  there  was  very  much  less  due  to  Ponder 
than  was  claimed  by  him  ;  that  the  agreement  between 
Ponder  and  Cobb,  to  scale  the  payment  made  in  Confeder- 
ate money,  and  to  give  a  new  note,  was  unknown  to  him, 
and  was  a  violation  of  their  agreement  with  him.  Ponder, 
in  response,  insists  that  the  only  agreement  made  by  him 
was  with  Cobb,  and  that  it  was  at  Cobb's  request  that  he 
consented  to  give  up  his  first  mortgage  and  take  another 
on  the  other  premises,  provided  it  should  have  precedence 
over  Scott's,  and  be  for  the  amount  due  after  scaling  the 
payment  in  Confederate  money.  He  admits  that  the  un- 
derstanding between  the  parties  was  that  his  mortgage  was 
to  be  for  the  amount  due  on  his  first  mortgage,  but  con- 
tends that  the  amount  of  the  new  note  is  the  amount 
justly  due  on  the  said  mortgage. 

The  bill  asserts,  and  the  answers  and  testimony  of  the 
defendants  admit,  that  Ponder  was  to  have  a  prior  mort- 
gage on  the  land,  conveyed  by  Scott  to  Cobb,  for  the 
amount  actually  due  on  a  mortgage  held  by  him  on  the 
land  conveyed  by  Cobb  to  Scott.  The  evidence  shows, 
that,  on  the  23d  of  January,  1866,  Cobb  agreed  with  Pon- 
der to  scale  the  payment  in  Confederate  money  to  its  gold 
value,  and  gave  him  a  new  note  for  the  balance  thus  ascer- 
tained to  be  due  ;  that  this  transaction  was  made  during 
the  pendency  of  the  negotiation  for  the  exchange  of  lands, 
and  was  unknown  to  Scott. 

It  is  contended  by  the  appellant,  Ponder,  that  the  recital 
of  his  mortgage  in  the  mortgage  of  Scott  is  sufficient  to 
charge  him  with  constructive  notice  of  its  contents.  The 
proposition  is  well  established  that  notice  of  an  incum- 
brance on  property  is  notice  of  its  contents. — Hall  v.  Smith, 
14  Vesey,  426 ;  Jones  v.  Smith,  1  Hare,  43j  Story's  Eq.  Jur. 
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vol.  1,  §  400.  It  is,  however,  not  applicable  to  this  case. 
The  mortgage  from  Cobb  to  Ponder  and  to  Scott  were  ex- 
ecuted on  the  same  day.  The  recital  in  Scott's  mortgage, 
that  the  proceeds  of  the  sale  of  the  property  should  be  ap- 
plied to  "  the  amount  secured  to  be  paid  to  B.  K.  Ponder 
by  a  mortgage  on  said  premises,"  taken  in  connection 
with  the  fact  admitted,  that  Ponder  was  to  have  a  mort- 
gage on  the  property,  and  the  entire  absence  of  proof  as 
to  which  mortgage  was  first  executed,  can  not  sustain  a 
presumption  that  will  charge  another  with  constructive  no- 
tice to  his  manifest  inquiry.  Notice  of  an  intention  to  ex- 
ecute a  deed  is  not  notice  of  the  contents  of  the  deed  as 
executed. — Sugden  on  Vendors,  vol.  2,  p.  1058,  §  68  ;  Spen- 
cer's Eq.  Jur.  vol.  2,  p.  758 ;  Coihey  v.  Sydenham,  2  Bro. 
391,  893 ;  McGregor  v.  Broion,  5  Pick.  174 ;  Warden  v. 
Adams,  15  Mass.  233.  One  of  the  reasons  of  the  law  of 
constructive  notice  is  that  prior  transactions  shall  prevail 
over  subsequent  ones,  unless  the  omission  of  something  to 
be  done  by  the  former  contractor  will  cause  injury  to  the 
latter.  Nor  should  any  presumption  be  indulged  against 
either  of  these  parties,  under  the  particular  circumstances 
of  this  case,  from  what  appears  to  be  the  simultaneous  ex- 
ecution of  these  mortgages.  They  thought  they  under- 
stood each  other,  and  if  either  was  honestly  mistaken  he  is 
entitled  to  relief  in  equity. 

.  Before  and  at  the  time  of  the  execution  of  these  deeds 
of  sale  and  mortgages  Scott  had  notice  of  an  existing  mort- 
gage held  by  Ponder,  on  the  land  of  Cobb.  This  mort- 
gage describes  a  certain  note  as  the  evidence  of  its  consid- 
eration. On  this  note  were  credits,  not  specifying  in  what 
currency  paid,  but  using  the  general  term  "  dollars,"  as 
did  the  promise  to  pay.  Scott  is  charged  with  construct- 
ive knowledge  of  this.  If  we  add  to  this  knowledge,  the 
information  given  to  him  by  Cobb  and  by  Given,  who,  as 
the  agent  of  Cobb,  paid  the  credits  to  Ponder,  the  reception 
by  Ponder  of  the  payment,  his  acquiescence  in  it  for  nejyly 
three  years,  and  his  declaration  that  he  would  not  have 
asked  Cobb  to  scale  the  payment  if  he  had  not  desired  time 
on  his  debt,  and  the  transfer  of  his  mortgage  to  other 
property,  we  are  obliged  to  conclude  that  Scott  was  justi- 
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fiable  in  acting  on  the  belief  that  the  incumbrance  which 
he  consented  should  be  prior  to  his,  was  of  insignificant 
amount,  and  that  Ponder  himself  regarded  his  recent  con- 
tract with  Cobb  as  the  valid  consideration  for  his  new  note. 
If  the  payment  in  Confederate  money  is  no  payment  at 
all,  or  if  it  is  valid  only  for  the  amount  agreed  on  between 
Cobb  and  Ponderj  then,  by  the  terms  of  the  agreement 
between  all  the  parties,  Scott  has  no  case  against  Ponder. 
If  it  is  valid  for  the  full  amount,  expressed  in  its  endorse- 
ment on  the  note,  he  is  entitled  to  the  relief  he  seeks.  The 
Confederate  currency  was  one  of  the  agencies  resorted  to 
by  the  adherents  of  the  Confederate  government  to  carry 
on  the  war  against  the  United  States.  But  no  law  of  that 
government  or  of  the  State  of  Alabama  compelled  a  cred- 
itor to  take  it  in  discharge  of  his  credits.  There  is  no 
proof  in  this  case  that  any  duress  was  employed  to  com- 
mand its  acceptance.  Ponder,  as  a  free  agent,  could  have 
refused  it  if  he  desired  to  do  so,  or  he  could  have  accepted 
it  partially  or  conditionally.  He  could  have  forgiven  the 
debt  entirely,  or  cancelled  it  in  whole  or  in  part,  for  any 
consideration  deemed  sufficient  by  him.  The  Confederate 
money,  we  know,  was  worth  something  at  the  time  it  was 
offered.  Whether  worthless  or  not,  it  was  tendered  to  him 
as  a  satisfaction  of  so  much  of  the  indebtedness  due  him. 
In  the  free  exercise  of  his  right  to  dispose  of  his  property  as 
he  pleased,  not  being  the  agent,  trustee,  or  representative 
of  another,  he  accepted  it  as  such,  and  he  must  be  bound 
by  it. 

The  chancellor  proceeded  to  determine  the  indebtedness 
between  the  defendants.  In  this  we  think  there  is  error. 
The  pleadings  do  not  put  in  issue  their  rights  against  each 
other.  The  new  contract  made  by  them  may  or  may  not 
be  valid.  The  defense  of  usury  is  a  personal  privilege, 
and  must  be  pleaded.  Our  conclusion  is  that  the  appellee 
is  entitled  to  the  relief  for  which  he  prays,  but  that  a  cross 
bill,  or  an  amendment  of  the  pleadings,  is  necessary  to  de- 
cide any  issues  between  the  defendants. 

Decree  reversed,  and  cause  remanded. 

Note  by  Eeportee. — On  23d  of  July,  1869,  the  appel- 
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lants  applied  for  a  rehearing,  to  which  the  following  re- 
sponse was  made  at  the  present  term  : 

B.  F.  SAFFOLD,  J.— The  appellant  applies  for  a  rehear- 
ing on  the  ground,  that  by  the  decision  rendered  he  loses 
the  security  afforded  by  his  first  mortgage,  for  the  amount 
ascertained  to  be  due  to  him  from  Cobb,  after  scaling  the 
payments  made  in  Confederate  currency. 

Ponder  himself  testifies  that  he  required  the  scaling  as 
the  consideration  of  his  consent  to  relinquish  the  land  con- 
veyed by  his  first  mortgage,  and  accepted  another  on  that 
which  Cobb  was  to  receive  in  exchange  from  Scott,  and 
that  he  would  not  have  asked  Cobb  to  scale  the  payment 
if  he  had  not  desired  time  on  his  debt,  and  the  transfer  of 
his  mortgage  to  other  property. 

Scott  asserts,  and  Ponder  admits,  that  the  latter  was  to 
have  a  prior  mortgage  on  the  land  conveyed  by  the  former 
to  Cobb  for  the  amount  actually  due  on  the  mortgage  to 
be  relinquished.  The  note  secured  by  this  last  mentioned 
mortgage  was  endorsed  with  credits,  not  specifying  in  what 
currency  paid,  but  using  the  general  term  "dollars."  Scott 
was  charged  with  knowledge  of  this  note  and  the  credits 
on  it,  and  as  Ponder  admitted  that  he  had  received  the 
credits  at  their  nominal  value,  we  held  the  note  to  be  paid 
to  that  amount. 

As  the  amount  "  secured  to  be  paid*'  in  the  mortgage 
given  by  Cobb  to  Ponder,  on  the  land  received  from  Scott 
was  not  the  amount  due  on  the  mortgage  relinquished,  and 
the  two  mortgages  made  by  Cobb,  one  to  Ponder,  and  the 
other  to  Scott,  were  executed  on  the  same  day,  without  any 
evidence  of  which  was  executed  first,  we  can  not,  under 
the  circumstances,  hold  Scott  to  a  knowledge  of  the  con- 
tents of  the  one  to  Ponder. 

A  rehearing  is  denied. 
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[APPLICATIOK  fob  MANDAMUS-^PETITION  TO  ESTABLISH  BILL  OF  EXCEPTIONS.  ] 

1.  Courts,  final  adjournment  of ;  poioer  over  judgments,  after. — After  the 
final  adjournment  of  a  court,  its  judgments  pass  beyond  its  power  and 
control,  and  become  absolute,  except  for  the  .purpose  of  correcting 
clerical  errors  and  misprisions,  where  there  is  upon  the  record  matter 
apparent  enough  to  make  such  corrections,  &c. ;  and  no  new  trial  can 
be  granted,  in  such  a  case,  at  a  subsequent  term  of  the  court. 

2.  Ad  of  December  17,  1868,  and  ordinance  JSfo.  39  of  convention  of  1867  ; 
what  did  not  authorize. — The  act  of  the  17th  of  December,  1868,  ent.itled 
"An  act  to  declare  void  certain  judgments,  and  to  grant  new  trials  in 
certain  cases  therein  mentioned,  and  to  repeal  sections  2876  and  2877 
of  the  Revised  Code  of  Alabama."  and  the  third  section  of  an  ordinance 
of  the  convention  of  1867,  entitled  "An  ordinance  concerning  the  value 
of  contracts,  where  the  consideration  was  Confederate  bonds  or  cur- 
rency, and  for  the  purchase  of  slaves,"  having  been  declared  unconsti- 
tutional and  void,  give  to  the  courts  no  jurisdiction  or  power  to  grant 
new  trials  in  the  cases  therein  named.  Nor  is  such  power  given  to  the 
courts  by  the  ordinance  of  said  convention  No.  39,  except  in  cases 
where  there  is  a  meritorious  defense  ;  and  the  fact  that  the  contract 
upon  which  a  judgment  is  rendered,  was  given  in  consideration  of 
slaves  bought  and  sold,  constitutes  no  meritorious  defense,  provided 
good  faith  was  observed  between  the  parties  in  making  such  contract. 

3.  Appeal;  lohat  not  such  final  judgment  as  will  authorize. — The  error  in 
granting  a  new  trial  at  a  subsequent  term  of  the  court,  can  not  be  cor- 
rected by  an  appeal  to  this  court,  before  final  judgment ;  for  the  reason, 
that  an  order  granting  a  new  trial,  in  such  a  case,  is  not  a  final  order 
or  judgment.  The  remedy  to  avoid  such  an  error,  is  an  application 
to  this  court  for  a  mandamus  to  require  the  judge  or  court,  making 
Buch  an  order,  to  vacate  and  set  aside  the  same. 

This  was  a  petition  to  this  court,  by  E.  H.  Sims,  as  ex- 
ecutor of  Berry  Owens,  deceased,  to  establish  a  bill  of 
exceptions,  and  also  for  a  writ  of  mandamus,  to  compel  the 
Hon.  J.  Q.  Smith,  judge  of  the  circuit  court  for  Montgom- 
ery county,  to  vacate  and  set  aside  a  certain  order  made 
by  him  in  said  court,  &c.  The  facts  necessary  to  an  under- 
standing of  the  opinion,  are  set  out  therein. 


Martin  &  Sayre,  for  petitioner. 
No  counsel,  contra. 
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PECK,  C.  J. — At  the  July  term  of  the  circuit  court  of 
Montgomery  county,  in  the  year  1867,  petitioner,  as  execu- 
tor of  Berry  Owen,  deceased,  recovered  a  judgment  against 
Israel  W.  Roberts,  for  the  sum  of  two  thousand,  three  hun- 
dred and  four  dollars,  on  a  bill  of  exchange  drawn  by  one 
Samuel  Lacy,  on,  and  accepted  by,  said  Roberts,  dated 
December  29,  1859,  and  payable  on  the  first  day  of  Janu- 
ary, 1861,  for  the  sum  of  fifteen  hundred  dollars,  to  the 
order  of  said  Lacy,  who,  before  maturity  thereof,  indorsed 
said  bill  of  exchange,  to  said  deceased,  in  his  life-time. 

The  petition  states,  that  said  bill  of  exchange  not  being 
paid  at  maturity,  was  duly  protested,  &g.,  and  that  said 
bill,  at  the  commencement  of  the  suit,  was  due  and  unpaid. 
The  summons  and  complaint  were  duly  served  on  said 
Roberts. 

The  judgment  entry,  made  a  part  of  said  petition,  states, 
that  said  Roberts  came  by  his  attorney,  and  withdrawing 
his  plea,  said  nothing  in  bar  or  preclusion  of  plaintijff's 
demand  ;  and  thereupon,  judgment  was  rendered  for  peti- 
tioner, for  the  said  sum  of  two  thousand,  three  hundred 
and  four  dollars,  and  the  costs  of  said  suit. 

The  petition  also  states,  that  afterwards,  to-wit,  on  the 
29th  day  of  January,  in  the  year  1869,  said  defendant,  said 
Roberts,  moved  said  court  to  have  said  judgment  opened, 
and  a  new  trial  granted,  on  the  grounds,  that  the  original 
cause  of  action  originated  prior  to  the  25th  day  of  May, 
1865,  and,  also,  to  have  said  judgment  to  be  declared  null 
and  void,  on  the  grounds  that  the  said  bill  of  exchange  was 
for  the  purchase-money  of  a  slave.  This  motion  was 
allowed  by  the  court,  and  a  new  trial  was  granted. 

On  the  hearing  of  this  motion,  the  petitioner  excepted 
to  the  ruling  of  the  court,  and  a  bill  of  exceptions  was 
signed  and  sealed  by  the  judge. 

The  petition  states,  that  the  bill  of  exceptions  signed  by 
the  court,  is  not  the  one  prepared  by  petitioner's  counsel, 
which  petitioner  states  was  correct,  and  which  was  pre- 
sented to  said  judge,  the  Hon.  J.  Q,  Smith,  to  be  signed, 
but  which  he  refused  to  sign,  but  struck  out  and  erased  a 
part  thereof,  and  inserted  other  matter,  that  is  incorrect 
17 
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and  was  not  excepted  to  ;  and  that  the  bill  of  exceptions, 
as  signed,  is  untrue,  and  deprives  petitioner  of  all  the  ben- 
efits of  his  exceptions  as  really  made,  &c. 

The  petitioner  prays  this  court  to  establish  his  bill  of 
exceptions,  as  set  forth  and  presented  in  his  petition.  He 
also  prays  for  a  writ  of  mandamus,  directed  to  the  Hon.  J. 
Q.  Smith,  judge  of  the  circuit  court  of  Montgomery  county, 
commanding  him  to  vacate  the  judgment  of  said  court, 
rendered  at  the  January  term  thereof,  opening  the  said 
judgment  of  petitioner,  in  the  said  case  against  said  Rob- 
erts, and  granting  him  a  new  trial  therein,  and  that  the 
judge  of  said  court  be  required  to  re-instate  his  said  judg- 
ment against  said  Eoberts,  so  set  aside,  <fec.,  as  aforesaid. 
The  view  we  take  of  this  case,  renders  it  unnecessary  to 
consider  the  question  as  to  the  bill  of  exceptions. 

After  the  final  adjournment  of  the  court,  by  which  the 
judgment  of  petitioner  was  rendered  against  the  said  Eob- 
erts, the  said  court  ceased  to  have  any  power  over  the  same, 
except  that  power  that  is  incident  to  all  courts  of  general 
jurisdiction  over  their  judgments — that  of  correcting  cleri- 
cal errors,  where  the  record  affords  matter  upon  which  to 
base  such  correction.  After  final  adjournment,  the  judg- 
ments of  courts  become  absolute  and  conclusive,  and  the  courts 
have  no  further  power  over  them. —  Van  Dyke  v.  The  StatCy 
22  Ala.  54 ;  and  the  case  of  Weaver  v.  Lapsley,  decided  at 
the  Janury  term  of  this  court,  1869. 

The  circuit  court  of  Montgomery,  therefore,  had  no 
power  to  set  aside  the  judgment  in  this  case,  and  to  grant 
a  new  trial,  unless  such  a  power  was  conferred  by  the  act 
of  the  17th  December,  1868,  entitled  "An  act  to  declare 
void  certain  judgments,  and  to  grant  new  trials  in  certain 
cases  therein  mentioned  ;  and  to  repeal  sections  2876  and 
2877  of  the  Revised  Code  of  Alabama ;"  or,  under  the  3d 
section  of  ordinance  No.  38  of  the  convention  of  1867  of 
this  State,  entitled  "An  ordinance  concerning  the  value  of 
contracts,  where  the  consideration  was  Confederate  bonds 
or  currency,  and  for  the  sale  of  slaves." 

If  said  act  and  order  were  constitutional  and  valid,  then 
the  said  circuit  court  would  have  had  jurisdiction  to  grant 
the  new  trial  in  this  case ;  but  the  whole  of  said  act,  and 
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the  3d  section  of  said  ordinance,  have  been  declared  un- 
constitutional and  void  by  this  court. — See  the  cases  of 
Sanders  v.  Cahaniss,  and  Weaver  v.  Lapsley,  at  the  last 
January  term  of  this  court,  1869,  and  the  case  of  McEl- 
vain  V.  3Iudd,  Admr,  at  this  term.  Consequently,  the 
said  circuit  court  had  no  jurisdiction  or  power  to  set  aside 
said  judgment  and  grant  a  new  trial. 

The  only  ground  alleged  for  setting  the  said  judgment 
aside,  and  granting  a  new  trial,  as  appears  from  the  motion 
of  said  Boberts,  is,  that  the  said  bill  of  exchange  was  given 
for  the  purchase  of  a  slave,  and  for  that  reason,  is  alleged 
to  be  without  consideration.  The  case  of  McElvain  v. 
Mudd,  Adm'r,  supra,  decides  that  the  sale  of  slaves,  after 
the  date  of  the  president's  emancipation  proclamation,  and 
before  the  suppression  of  the  late  rebellion,  is  a  sufficient 
consideration  to  support  contracts.  Certainly,  then,  such 
sales,  made  before  ^the  rebellion  began,  must  be  legal  and 
valid. 

The  motion,  and  the  order  of  the  court  on  the  same, 
granting  a  new  trial,  can  not  be  sustained  under  the  third 
section  of  the  ordinance  of  said  convention  No,  39,  for  the 
reason,  that  no  meritorious  defense  is  disclosed.  There  is 
no  merit  in  the  fact,  that  the  consideration  for  the  said  bill 
of  exchange  was  the  sale  and  purchase  of  a  slave.  The 
said  court,  therefore,  set  aside  the  said  judgment,  and 
granted  the  new  trial,  without  any  authority  or  legal  grouud 
for  so  doing. 

The  remedy  for  such  an  error,  before  final  judgment,  is 
an  application  to  this  court  for  a  mandamus,  to  compel  the 
court  granting  the  new  trial  to  set  it  aside,  and  to  re-instate 
the  judgment,  and  to  issue  execution  on  the  same.  No  ap- 
peal will  lie  to  reverse  such  an  order,  because  it  is  not  a 
final  order  or  judgment. — Broyles  v.  Maddox,  at  last  term. 

Let  an  order  nisi,  in  the  nature  of  an  alternative  man- 
damus, issue,  directed  to  the  circuit  court  of  Montgomery 
county,  to  be  served  on  the  judge  of  said  court,  command- 
ing said  court  to  vacate  and  set  aside  the  order  granting  a 
new  trial  in  said  case,  and  to  re-instate  said  judgment,  and 
to  issue  an  execution  on  the  same ;  or,  that  said  judge  show 
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cause,  at  the  next  term  of  this  court,  on  the  first  motion 
day  of  the  division  of  which  said  county  of  Montgomery 
forms  a  part,  why  he  has  not  done  so. 


MONTEVALLO  COAL  MINING  CO.  vs.  EEYNOLDS. 

[CEETIOKAEI — MOTION  TO  DISMISS  APPEAL.  ] 

1.  Adjournment  of  court,  repord  of  proceedings  after ;  what  can  not  he 
brought  to  supreme  court  by  certiorari.— The  record  of  proceedings,  in 
the  court  below,  after  its  final  adjournment,  and  after  appeal  to  the 
supreme  court,  except  an  amendment  of  the  record  of  the  entry  of  the 
judgment  nunc  pro  tunc,  or  of  some  of  the  proceedings  antecedent 
thereto,  can  not  be  brought  up  to  this  court,  upon  the  return  of  a  cer- 
tiorari sent  down  to  the  court  below,  upon  a  suggestion  in  this  court  of 
a  diminution  of  the  record. 

2.  Same  ;  tvhat  can  he  brought  to  this  court  on  appeal. — Only  the  record  up 
to  the  final  judgment,  including  the  record  of  the  final  judgment  itself, 
can  be  brought  to  this  court  on  appeal  from  such  final  judgment. 
What  happens  after  the  final  judgment,  in  the  court  below,  except  a 
correction  nunc  pro  tunc  of  the  judgment,  or  other  proceedings  ante- 
cedent to  the  judgment,  is  no  part  of  the  record  upon  which  errors  can 
be  assigned  in  this  court,  on  an  appeal  from  such  final  judgment. 

3.  Appeal ;  tvhen  will  be  dismissed. — If  the  final  judgment  in  the  court  be- 
low is  set  aside  on  motion  of  the  appellant,  and  a  new  trial  granted 
after  the  appeal  from  such  final  judgment,  and  whilst  the  same  is  pend- 
ing in  this  court,  although  such  order  of  the  court  below  may  be  erro- 
neous, such  appeal  will  be  dismissed  on  motion  of  the  appellee,  in  this 
■  court,  after  the  grant  of  such  new  trial. 

The  appellee,  in  this  cause,  moves  to  dismiss  the  appeal, 
because,  since  said  appeal  was  taken  and  while  the  same 
was  pending  in  this  court,  the  court  below,  on  motion  of 
the  appellant,  set  aside  the  final  judgment  appealed  from 
and  granted  a  new  trial  in  the  cause,  and  because  there  is 
now  no  final  judgment  from  which  to  appeal.  The  appel- 
lant resists  this  motion  and  submits  a  counter  motion  for 
an  alias  certiorari,  &g. 

The  facts  of  the  case  will  be  found  in  the  opinion. 
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John  W.  A.  Sanford,  for  appellant. 
Chilton  &  Thorington,  for  appellee. 

PETERS,  J. — At  the  last  term  of  this  court,  the  appel- 
lee in  this  suit  obtained  a  certiorari  to  the  city  court  of 
Montgomery,  in  which  .this  cause  was  tried  and  determined, 
to  bring  up  a  more  perfect  record  of  the  proceedings  in 
the  court  below.  This  writ  was  returned  to  the  present 
term  of  this  court,  and  the  clerk  of  the  city  court  sent  up 
with  it,  as  a  more  complete  record  of  the  transcript  of  the 
record  of  certain  proceedings  arising  on  a  certain  motion, 
made  ^  said  city  court  at  the  October  term  thereof  in  18u9, 
by  the  appellant  in  this  suit,  to  vacate  and  set  aside  the 
judgment  rendered  in  this  cause  in  the  city  court,  on  the 
l4th  day  of  March,  1868,  from  which  this  appeal  was 
taken  ;  and  a  certain  other  motion  made  in  said  city  court 
in  this  cause  at  said  October  term,  1869,  made  by  said  ap- 
pellee, to  amend  the  entry  of  judgment  in  the  court  below 
nunc  pro  tunc,  so  as  to  show  a  proper,  service  of  the  sum- 
mons on  said  appellant.  These  motions  were  heard  and 
determined  at  the  same  time.  The  fnotion  of  the  appel- 
lant was  granted  by  the  court,  but  the  motion  of  the  ap- 
pellee was  denied.  To  this  ruling  of  the  court  the  said 
appellee  objected,  and  reserved  his  objection  by  bill  of  ex- 
ceptions. The  record  shows  that  this  appeal  was  taken  on 
the  21st  day  of  May,  1869. 

The  appellant  now  moves,  in  this  court,  to  set  aside  the 
return  thus  made  on  said  certiorari  awarded  at  the  June 
term,  1869,  of  this  court,  and  also  for  an  alias  certiorari. 

The  appeal  from  the  judgment  of  the  city  court  removed 
the  case  out  of  that  court  into  this  court,  and  the  city  court 
can  not  act  further  in  the  matter  then,  without  an  order 
from  this  tribunal,  so  long  as  the  appeal  is  pending,  except 
to  execute  the  judgment,  when  no  supersedeas  bond  has 
been  given,  or  to  amend  the  entry  of  the  judgment  below 
nunc  pro  tunc. — Revised  Code,  §§  3485,  3489  ;  John  Berry, 
Receiver,  dtc,  26  Barb.  55 ;  Fuber  v.  Carter,  2  Sneed,  1 ; 
Stone  V.  SpiUman,  16  Texas,  432 ;  Stalbird  v.  Beattie,  36  N. 
H,  456;  Kemhrough  v,  MitcMl,  X  Head,  539;  Ai-clier  v. 
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Hart,  5  Florida,  234  ;  Spaulding  v.  Milwaulde,  &c.,  B.  R. 
Co.,  11  Wis.  157. 

But,  in  this  State,  the  record  of  a  judgment  may  be 
amended  by  an  entry  nunc  'pro  tunc,  by  the  court  in  which. 
it  was  rendered,  during  the  pendency  of  an  appeal,  so  as 
to  make  the  record  speak  the  truth.  And  after  the  record 
is  so  amended,  a  certiorari  will  be  awarded  to  bring  up  the 
amended  record ;  or  when  such  record,  so  amended,  is 
brought  up  to  this  court  by  a  certiorari  issued  before  the 
amendment  was  made,  it  is  properly  before  this  court,  and 
will  be  considered  on  an  assignment  of  errors  here.  This 
has  been  the  practice  of  our  predecessors. —  Towr^end  v. 
Jeffries,  Adrnr,  24  Ala.  R.  329 ;  Cunningham  v.  Fontaine, 
25  Ala.  644 ;  Eev.  Code,  §  2807  ;  Sartor  v.  Br.  Bk.  Mont- 
gomery, 29  Ala.  353  ;  24  Ala.  468. 

But,  generallj,  after  the  appeal  is  taken,  the  judgment 
in  the  court  below  can  not  be  vacated*  and  set  aside,  or 
opened  so  as  to  introduce  new  matter  into  the  record  which 
was  not  properly  a.  part  of  the  record  at  the  date  of  the 
judgment.  The  correction  of  the  entry  of  judgment  nunc 
pro  tunc  is  not  such  £»  addition  of  new  matter  to  the  record, 
but  only  such  an  amendment  of  the  record  as  shall  make 
it  speak  the  truth  of  the  proceedings  in  the  court  below 
up  to  the  judgment,  including  the  record  of  the  judgment 
itself.  After  jfinal  judgment  and  the  adjournment  of  the 
court,  the  record,  if  it  speaks  the  truth,  can  not  be  increased 
or  diminished.  Such  judgment,  until  it  is  reversed  or  a 
new  trial  granted,  is  a  finality. — Hudson  v.  Hudson,  20  Ala. 
364 ;  Kidd  v.  Montague,  19  Ala.  619 ;  Chamberlain  v.  Gail- 
lard,  26  Ala.  504 ;  Deslonde  v.  Darrington,  29  Ala.  92  ;  Har- 
ris v.  Billingsley,  18  Ala.  438. 

Here  the  transcript  shows  that  the  record  sent  up  with 
the  certiorari  is  not  the  record  of  the  proceedings  in  this 
case,  before  the  entry  of  the  judgment  in  the  court  below 
or  before  the  judgment  itself.  Nor  is  it  a  correction  of  the 
record  nunc  pro  tunc.  It  is,  therefc  re,  improperly  sent  up 
to  this  court,  as  a  part  of  the  record  in  this  case  antecedent 
to  the  appeal. 

The  motion  to  set  aside  the  return  to  the  certiorari  is 
therefore  granted,  and  the  same  is  ordered  to  be  set  aside. 
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But  the  motion  to  grant  the  award  of  an  alias  certiorari  is 
denied.  No  diminution  of  the  original  record  is  suggested, 
and  no  reason  for  its  allowance  is  shown. — 11  Rule  Prac. 
Rev.  Code,  817. 

The  cross  motion,  made  by  the  appellee  in  this  court,  to 
dismiss  the  appeal  must  prevail.  It  is  admitted  by  the 
eminent  counsel  who  makes  it,  ai^d  the  counsel  who  repre- 
sents the  appellant,  that  the  judgment  below  from  which 
the  appeal  has  been  taken,  has,  upon  the  motion  of  the 
appellant  in  that  court,  been  vacated  and  set  aside  since 
the  appeal,  and  that  there  is  now  no  longer  any  final  judg- 
ment in  that  court.  A  record  of  the  proceedings  upon  the 
motion  to  vacate  and  set  aside  the  judgment  in  the  court 
below,  filed  in  this  cause,  shows  the  same  fact.  It  may 
have  been  an  error  in  the  court  below  to  do  this,  but  as  it 
was  done  at  the  instance  of  the  appellant,  he  has  no  right 
to  complain  of  it.  He  consented  to  it,  and  consent  takes 
away  error.  Concensus  tolet  errorem  is  the  rule  which  must 
govern  in  such  cases. — Coke's  Litt.  126 ;  Broom's  Max.  129 ; 
Bogers  and  Wife  v.  Conger  et  al.,  7  John.  611,  558 ;  Revised 
Code,  §  3504.  Where  there  is  no  final  judgment  in  the 
court  below,  the  appeal  will  be  dismissed. — Broyles  v.  Mad-r 
dox,  June  term,  1869. 

Let  the  appeal  be  dismissed,  at  appellant's  costs. 


MONTGOMERY  &  EUFAULA  R.  R.  Co.  vs.  TREBLES, 

[AOTION  by    IND0B8EE   AGAINST  INDORSEE  ON  A  BILL   OF   EXCHANGE  BE-ISSUED 
AFTEB   PEOTEST.] 

1.  Indorsement,  denial  of  execution  of,  or  authority  to  make  ;  hoto  only  can 
be  taken  advantage  of. — Since  the  adoption  of  the  Code  of  1862,  an  ob- 
jection to  an  averment  in  a  complaint  against  a  corporation,  that  the 
defendant  indorsed  a  bill  of  exchange  by  its  president,  A.  S. ,  involving 
a  denial  of  the  execution  of,  or  want  of  authority  to  bind  by,  the  in- 
dorsement, c^  only  be  taken  advantage  of,  by  plea  verified  by  affi- 
davit. 
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2.  Indorsei' before  viatuinfy,  extent  of  liability  for  putiinfj  hill  in  circulation 
after  dishonor  ;  how  and  by  whom  ascertained. — When  an  indorser  before 
maturity  puts  a  bill  of  exchange  into  circulation,  after  its  dishonor,  the 
nature  and  extent  of  his  contract  is  a  question  of  fact,  to  be  ascer- 
tained by  the  jury,  from  his  intention  as  shown  by  the  evidence. 

3.  Indorser  ;  duty  of,  when  indorser  is  liable  only  on  second  indorsement. — If 
the  indorser's  liability  is  by  virtue  of  his  second  indorsement  only,  the 
indorsee  must  demand  payment  of  the  acceptor,  and  give  notice  of  his 
failure  to  pay,  within  a  reasmiable  time,  to  be  determined  by  the  jury 
according  to  the  evidence  ;  but  if  the  indorser  intended  to  stand  in  ref- 
erence to  the  bill  as  an  indorser  whose  liability  was  fixed,  no  subse- 
quent demand  and  notice  is  necessary. 


Appeal  from  City  Court  of  Montgomery. 
Tried  before  Hon.  Thomas  M.  Aeeington. 

The  complaint  in  this  case  is  as  follows  :  "  The  plain- 
tiff claims  of  the  defendant  five  thousand  dollars,  due  on 
a  bill  of  exchange  which  was  drawn  by  J.  W.  Echols,  dated 
Montgomery,  Ala.,  January  11th,  1860,  and  payable  on  the 
first  day  of  January,  A.  D.  1861,  for  the  sum  ot  five  thous- 
and dollars,  to  the  order  of  the  president  and  directors  of 
the  Montgomery  &  Eufaula  E.  E.  Co.,  which  said  com- 
pany, by  its  then  president,  Arnold  Seale,  endorsed  said 
bill  after  maturity  thereof  to  the  plaintiff,  and  after  the 
same  was  duly  protested,  of  which  defendant  had  due  no- 
tice, and  said  defendant  thereby  became  liable  to  pay  said 
bill  and  interest  thereon.  The  said  bill,  "with  the  accruing 
interest  due  thereon  is  still  unpaid,  and  plaintiff  avers  that 
after  the  said  bill  was  re-issued  by  the  said  company  as 
aforesaid,  the  payment  thereof  was  demanded  of  said 
Echols,  who  failed  to  pay  the  same,  and  notice  of  his  said 
failure  was  given  to  said  company  before  bringing  this 
suit." 

The  defendant  demurred  to  the  complaint,  assigning, 
among  other  grounds — 

1st.  That  there  is  no  averment  that  Seale  had  authority 
to  indorse  for  the  company. 

2d.  That  the  complaint  does  not  show  where  payment 
was  demanded  after  the  re-issue  of  said  bill  and  notice 
given.     The  court  overruled  the  demurrer. 

The  bill  of  exceptions  does  not  show  that  the  overruling 
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of  the  demurrer  was  excepted  to,  but  the  same  is  noticed 
both  in  the  argument  of  counsel,  and  in  the  opinion. 

On  the  trial  of  the  cause,  the  plaintiff  offered  to  read  in 
evidence  a  bill  of  exchange  corresponding  with  that  de- 
scribed in  the  complaint,  except  that  it  was  payable  at  the 
Central  Bank  at  Montgomery,  Alabama.  It  was  indorsed 
** Arnold  Seale,  president,"  and  also  with  the  names  of  five 
persons,  but  these  were  erased  by  lines  drawn  through, 
them  with  a  pen,  and  the  following  words  were  written 
beneath  them  :  "  The  above  names  erased  and  bill  trans- 
ferred to  Noble  &  Brother,  this  day,  25th  March,  1863. 
Joseph  D.  Hopper,  Secretary." 

The  defendants  objected  to  the  admission  of  the  bill 
"with  its  indorsements,  on  the  ground  of  variance  between 
it  and  the  one  described  in  the  complaint.  The  objection 
ivas  overruled,  and  defendant  excepted.  The  plaintiff,  af- 
ter proving  due  protest,  notice,  &c.,  proved  by  Tichenor 
that  about  the  16th  of  March,  1864,  the  said  bill  was  trans- 
ferred to  him  by  Noble  &  Brother,  in  the  same  condition  in 
which  it  then  was  ;  that  within  about  three  weeks  after  ob- 
taining the  bill  he  demanded  payment  of  Echols,  and  at 
the  close  of  the  war,  in  1865,  he  notified  the  then  presi- 
dent of  the  company  that  Echols  had  failed  to  pay  it,  and 
that  he  looked  to  the  company  for  payment.  Subsequently 
he  transferred  the  bill  to  B.  B.  Davis.  The  plaintiff,  also 
proved  that  the  indorsement  on  the  bill,  purporting  to  have 
been  written  by  Joseph  D.  Hopper,  was  in  his  hand  writ- 
ing, and  that  he  was  secretary  at  the  time  it  bears  date, 
March  25th,  1863.  The  plaintiff  then  ^oved  the  transfer 
of  the  bill  from  Davis,  by  successive  transfers,  to  himself. 

This  being  all  the  evidence,  the  court,  at  the  request  of 
the  plaintiff,  charged  the  jury  that  if  they  believed  the 
evidence  they  must  find  for  the  plaintiff.  The  defendant 
then  asked  the  court  to  charge  the  jury,  that  "  if  they 
were  satisfied  the  indorsement  of  the  defendant  was  made 
before  maturity,  they  must  find  for  the  defendant."  This 
charge  was  refused.  To  the  charge  given,  and  the  refusal 
to  charge  as  requested,  the  defendant  excepted,  and  now, 
with  other  objections  to  proceedings  in  the  court  below 
not  necessary  to  be  noticed,  assigns  the  same  for  error. 
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Watts  &  Troy,  for  appellant. 
Chilton  &  Thorington,  contra. 

B.  F.  SAFFOLD,  J.— The  bill  of  exceptions  does  not 
state  that  the  appellant  excepted  to  the  overruling  of  his 
demurrer  to  the  complaint  because  there  were  no  aver- 
ments of  Seale's  authority  to  indorse  for  the  company,  and 
of  the  place  where  payment  was  demanded  after  the  re- 
issue. As  these  objections  are  argued  by  both  parties,  we 
will  decide  them. 

The  strongest  authority  cited  by  the  appellant  in  support 
of  his  first  ground  of  demurrer  is  found  in  the  case  of 
31ay  V.  Kelly  &  Frazier,  27  Ala.  497.  There  the  averment 
was,  that  the  captain  of  the  steamboat  accepted  for  the 
owners,  and  the  court  held  that  in  declaring  against  the 
principal  on  a  bill  accepted  by  his  agent,  the  authority 
of  the  agent  to  accept  must  be  averred.  It  should  be  ob- 
served that  this  acceptance  was  made  before  the  Code  of 
1852  went  into  operation.  Under  the  law  prior  to  the 
Code,  the  requirement  of  a  sworn  plea  to  deny  the  execution 
of  an  instrument,  the  foundation  of  the  suit,  was  restricted 
to  instruments  purporting  to  be  made  by  the  defendant 
himself.  As  the  onus  of  proving  the  exception  was  upon 
the  plaintiff,  when  he  alleged  that  it  was  done  by  an  agent 
of  the  defendant,  the  averment  of  his  authority  to  execute 
became  necessary.  The  Code,  however,  expressly  requires 
all  pleas  which  deny  the  execution  by  the  defendant,  his 
agent,  partner,  or  attorney,  of  any  instrument  in  writing, 
the  founaation  of  ihe  suit,  or  the  assignment  of  the  same, 
to  be  verified  by  affidavit. — Eev.  Code,  §  2640.  The  form 
of  the  plea,  prescribed  by  the  Code,  requires  the  pleader 
to  aver  that  the  instrument  was  not  executed  by  him,  or 
by  any  one  authorized  to  bind  him  in  the  premises. — Rev. 
Code,  p.  678.  In  the  case  under  consideration  the  aver- 
ment of  the  complaint  is,  the  defendant  indorsed  the  bill  by 
its  president,  Arnold  Scale.  To  this  averment  no  objection 
can  be  taken  by  demurrer,  nor  can  proof  of  its  execution 
be  required  unless  denied  by  a  sworn  plea. — Boney,  Admr, 
V.  Winter,  37  Ala.  277 ;  Ala.  Coal  Mining  Go.  v.  JBrainard, 
35  Ala.  476;  Deshler  v.   Guy,  5  Ala.  186;  McWhorter  v. 
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Lewis,  4  Ala.  198  ;  Lazarus  v.  Shearer,  2  Ala  718 ;  Foiolkes 
dc  Co.  V.  Baldwin,  Kent  &  Co.,ib.  705 ;  Stringfelloio  &  Hob- 
son  V.  Mariott,  1  Ala.  573  ;  Skinner  v.  Gunn,  9  Por.  305 ; 
Martin  v.  Dortch,  1  Stew.  479. 

The  question  of  variance  between  the  bill  offered  in  evi- 
dence and  the  one  described  in  the  complaint,  will  receive 
solution  in  the  consideration  of  the  rights  and  obligations 
of  the  parties  respecting  the  former  bill. 

At  the  instance  of  the  Central  Bank,  this  bill  was  pro- 
tested at  maturity,  and  due  notice  thereof  given  to  the 
drawer  and  indorsers.  Afterwards,  about  the  25th  March, 
1863,  as  appears  by  the  writing  of  J.  D.  Hopper,  the  sec- 
retary of  the  defendant,  the  indorsement  of  the  directors 
was  erased  and  the  bill  transferred  to  Noble  &  Brother, 
and  by  successive  transfers  to  the  plaintiff.  It  is  a  fair 
presumption,  if  not  actually  proven,  that  the  defendant 
had  regained  the  bill  after  protest,  and  re-issued  it.  Was 
the  indorsement  prior  to  protest  ipso  facto  extinguished  by 
regaining  the  bill?  Could  the  defendant  only  negotiate  it 
again  by  another  and  distinct  indorsement  ?  If  so,  then, 
perhaps,  the  holder  should  again  have  demanded  payment 
of  the  acceptor,  and  given  notice  of  non-payment,  within 
a  reasonable  time.  This  seems  to  have  been  the  view  taken 
by  this  court  in  the  cases  of  Branch  Bank  at  Montgomery  v. 
Gdffney,  9  Ala.  153  ;  Adams,  Adnir,  v.^  Torhert,  6  Ala.  865  ; 
Kennon  v.  McRea,  7  Por.  175.  Whether  an  indorser  who 
again  puts  a  bill  into  circulation  after  protest  means  to  be 
bound  by  his  second  indorsement,  or  his  first,  on  which 
his  liability  is  fixed,  seems  to  be  a  question  of  fact,  to  be 
determined  by  tbe  jury  according  to  the  evidence.  That 
he  can  make  either  agreement  with  his  transferree  is  evi- 
dent. 

In  the  case  of  Hidlum  v.  The  State  Bank,  18  Ala,  805, 
the  defendant,  Hullum,  who  was  not  a  party  to  the  bill  be- 
fore protest,  indorsed  it  after  the  bank  had  acquired  it,  and 
after  protest,  at  the  instance  of  one  of  the  indorsers  whose 
liability  was  fixed.  The  court  held  that  the  nature  and  ex- 
tent of  his  contract  should  be  ascertained  from  his  inten- 
tion, as  shown  by  the  evidence,  and  thus  tested,  that  he 
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intended  to  stand  in  reference  to  the  bill  as  an  indorser 
whose  liability  was  fixed. 

The  bill  of  exchange  in  this  case  was  transferred  by  the 
defendant,  in  March,  1863,  to  Noble  &  Brother,  and  by 
them  in  March,  1864,  to  Tichenor,  who,  three  weeks  after- 
wards, demanded  payment  of  Echols,  and  in  1865,  after 
the  war,  gave  notice  of  his  non-payment  to  the  defend- 
ant. Whether  a  demand  and  notice  after  dishonor  was 
necessary  depends  on  the  intention  of  the  defendant  in  re- 
issuing the  bill. 

The  charge  given  by  the  court,  at  the  request  of  the 
plaintiff,  was  erroneous  in  assuming  to  determine  the  ex- 
ercise of  due  diligence  on  the  part  of  the  holder,  and  the 
nature  and  extent  of  the  contract  of  the  defendant,  to  be 
ascertained  from  his  intention,  as  shown  by  the  evidence. 
Hullum  V,  The  State  Bank,  18  Ala.  805  ;  Br.  Bk.  at  Mont- 
gomery V.  Gaffney,  9  Ala.  153. 

The  bill  offered  in  evidence  was  properly  admitted.  Its 
legal  effect,  as  between  the  particular  parties  to  the  suit, 
was  sufficiently  stated  in  the  complaint.  After  maturity 
and  protest  it  was  not  requisite  to  present  it  again  at  the 
bank.  The  time  at  which  that  was  to  be  done  had  passed, 
and  there  was  no  new  appointment  of  any  place  where 
payment  should  be  demanded.  In  Puckttt  v.  King,.  Upson 
&  Co.,  the  court  says  the  note  was  not  described  accordiog 
to  its  legal  effect  The  defendant  had  contracted  to  pay 
at  a  particular  place  on  a  stated  day,  and  not  absolutely 
and  wherever  the  note  might  be  presented  to  him. 

The  charge  asked  by  the  defendant  was  properly  re- 
fused. 

The  judgment  is  reversed  and  the  cause  remanded. 
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[CBBTIOBA.BI  FBOM  SX7PBEME  COUBT  TO  PBOBATB  COUBT,  AND  STTPEBSESEAS  19 
SUSPEND  AND  SUPEESEDE  PBOCEEDING3  IN  SAID  COUBT.] 

1.  Certiorari;  when  proper  remedy. — Certiorari  is  a  proper  remedy  to  re- 
move, for  revision,  a  cause  from  the  probate  to  the  appellate  court, 
■where  the  order,  decree,  or  proceeding,  complained  of,  is  claimed  to 
be  void. 

2.  Same;  what  should  be  done  in  primary  court  before  applying  for. — A  mo- 
tion to  set  aside  the  void  action  ought,  however,  to  be  first  made  in  the 
primary  court. 

3.  Same;  when  resort  may  be  had  directly  to  supreme  court. — If  such  action 
occurs  in  a  court  from  which  an  appeal  may  be  taken  to  this  court,  or 
before  a  judge  or  court  equal  in  authority  and  jurisdiction  to  any  other 
inferior  judicial  tribunal,  resort  may  be*  had  directly  to  this  court  for 
the  exercise  of  its  powers  of  general  superintendence  and  control  of 
inferior  jurisdiction. — (Peck,  C.  J.,  dissenting.) 

This  was  a  motion  to  dismiss  the  certiorari,  and  to  quash 
the  supersedeas  issued  in  this  case.  The  facts  upon  which 
the  motion  is  based,  fully  appear  in  the  opinion. 

Alex.  White,  pro  motion. 
Pettus  &  Dawson,  contra. 

B.  F.  SAFFOLD,  J.— The  petitioner,  W.  N.  Boynton, 
alleges,  that  being  the  executor  of  the  will  of  Alanson 
Saltmarsh,  deceased,  he  was  removed  from  his  office  by  an 
order  of  the  probate  court,  rendered  on  the  17th  day  of 
August,  1869,  which  time  was  not  a  day  of  any  regular 
term  to  which  said  case  was  adjourned ;  that  afterwards,  on 
the  15th  of  September,  1869,  he  moved  the  said  probate 
court  to  vacate  and  set  aside  the  order  removing  him,  which 
motion  was  heard  and  refused  on  the  10th  day  of  Novem- 
ber, 1869. 

Upon  affidavit  stating  these  facts,  he  applied  for  and 
obtained,  in  vacation,  a  certiorari  to  bring  the  proceedings 
in  the  cause  directly  into  this  court  for  revision,  and  a  su- 
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persedeas  to  suspend  further  action  in  the  probate  court 
until  the  final  determination  of  this  court  in  the  matter, 
and  he  asks  for  such  relief  as  is  in  the  power  of  this  court 
to  render.  The  motion  to  dismiss  is  upon  the  ground,  that 
the  remedy  of  the  applicant  was  either  by  appeal  to  this 
court,  or  by  certiorari  returnable  to  the  circuit  court. 

An  appeal  to  this  court  from  the  order  removing  him, 
would  have  been  an  appropriate  remedy  for  the  petitioner, 
if  the  order  had  been  irregular  and  simply  erroneous.  But 
the  objection  taken  to  it  is,  that  it  is  void.  An  appeal  from 
it,  therefore,  would  probably,  under  late  precedents  of  this 
court,  have  been  dismissed  at  his  costs. — Hays  v.  Cochrell, 
41  Ala.  75  ;   Garrison  v.  Burden,  40  Ala.  513. 

The  action  now  sought  of  this  court  is  a  revision  of  the 
proceedings  of  the  probate  court.  For  this  purpose,  the 
proviso  to  the  second  section  of  article  6  of  the  constitu- 
tion gives  authority  for  the  issuance  of  the  necessary  writ. 
It  is  said  that  application  must  be  first  made  to  the  circuit 
court.  Why  so?  The  jurisdiction  of  the  probate  court  in 
respect  to  the  grant  of  letters  testamentary  and  of  admin- 
istration is  original,  general  and  unlimited. — Const,  of  Ala. 
art.  6,  §  9  ;  Grays  Admr  v.  Cruise,  36  Ala.  559.  The  cir- 
cuit court  can  have  no  greater  jurisdiction.  Besides,  all 
of  the  statutes  providing  for  appeals  from  the  probate 
court,  give  them  concurrently  to  either  the  circuit  or  su- 
preme court.  I  construe  the  discretion  thus  allowed  to  be 
that  of  the  party  appealing.  The  case  of  Ex  parte  Bur- 
nett, (30  Ala.  461,)  was  one  in  which  the  prisoner  applied 
directly  to  this  court  for  the  writ  of  habeas  corpus,  which 
had  been  denied  him  by  the  probate  judge.  The  court 
said :  "  So  far  as  judicial  functions  were  invoked  in  this 
case,  neither  a  chancellor  nor  a  circuit  judge  had  larger 
powers  than  the  judge  of  probate.  We  know  of  no  prin- 
ciple of  law  which  requires  the  petitioner,  after  failing  in 
his  application  to  the  judge  of  probate,  to  go  for  redress 
to  either  of  those  judicial  officers,  or  the  courts  over  which 
they  preside,  before  coming  to  this  court  and  asking  our 
superintendence  and  control  of  that  inferior  jurisdiction." 

Ux  parte  Henderson,  (June  term,  IhO'O,)  is  antagonistic  to 
this  decision,  but  it  is  based  upon  authorities  which  do  not 
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sustain  the  proposition,  that  this  court  can  not  by  certiorari 
take  jurisdiction  of  this  case.  Ux  parte  Simonton  (9  Por.) 
was  a  case  of  application  to  the  supreme  court  in  the  firpt 
instance  for  a  writ  of  habeas  corpus.  Collier,  C.  J.,  said : 
"  To  bring  the  case  within  the  qualifying  terms  of  the  pro- 
viso, (Const,  art.  7,  §  2,)  it  should  be  shown  that  some  court 
or  judge  invested  with  authority  to  act,  had  undertaken  to 
decide  upon  the  case."  John  v.  Hie  State,  (1  Ala.)  and  Ex 
parte  Tarleton,  (2  Ala.,)  were  cases  before  courts  from  which 
no  appeals  were  provided.  In  Ux  parte  Russell,  (29  Ala.) 
the  prohibition  sought  was  in  a  matter  about  which  the 
jurisdiction  of  the  probate  court  was  limited.  In  Ex  parte 
Floyd,  (39  Ala.,)  application  was  made  for  an  order  to  the 
clerk  of  the  circuit  court  superseding  a  writ  of  restitution 
in  a  case  of  unlawful  detainer.  The  court  said  it  could 
not  require  the  clerk  to  correct  any  error  into  which  he 
may  have  fallen,  nor  could  it,  by  direct  action,  correct  such 
error.  The  case  of  Field  v.  Milly  Walker,  (17  Ala.  80,)  was 
brought  up  by  certiorari  to  the  judge  of  the  county  court, 
and  was  a  proceeding  by  habeas  corpus  before  him. 

The  principle  running  through  all  of  these  cases  is,  that 
if  the  proceedings  complained  of  occur  in  a  court  from 
which  an  appeal  may  be  taken  to  this  court,  or  before  a 
judge  or  court  equal  in  authority  and  jurisdiction  to  any 
other  inferior  judicial  tribunal,  resort  may  be  had  directly 
to  this  court  for  the  exercise  of  its  powers  of  general  su- 
perintendence and  control  of  inferior  jurisdiction. 

The  proceedings  preliminary  to  a  resort  to  this  court  for 
relief  prescribed  in  Ex  parte  Groom,  (19  Ala.  561,)  have 
been  exactly  complied  with  in  this  case.  Application  has 
been  made  to  the  probate  court  to  set  aside  the  order  re- 
moving the  executor,  and  has  been  refused.  The  facts 
upon  which  the  petition  invokes  action  are  set  out  in  writ- 
ing, to-wit,  the  transcript  from  the  records  of  the  court, 
and  are  certified  to  by  the  judge.  I  admit  that  we  may 
refuse  to  hear  this  case  on  the  ground  that  the  necessity  is 
not  indispensable,  as  there  may  be  a  resort  to  the  circuit 
court.  If  the  order  complained  of  is  void,  as  it  is  claimed 
to  be,  the  course  taken  by  the  applicant  is  regular  and  free 
from  laches.     Grave  consequences  to  the  parties  interested 
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are  involved.  All  subsequent  proceedings  in  the  probate 
court,  or  in  other  courts,  respecting  the  estate,  and  the 
rights  of  other  parties  in  relation  to  it,  may  hereafter  be 
held  to  be  nugatory.  If  we  send  the  parties  to  the  circuit 
court,  delay  will  be  occasioned,  costs  will  be  incurred,  and 
tedious  litigation  entailed  upon  them.  The  necessity  for 
revising  the  proceedings  of  this  inferior  jurisdiction  is  little 
short  of  imperative,  and  the  authority  to  do  so  is  given 
both  by  statute  and  the  constitution. 

The  supersedeas  granted  is  not  intended  to  have  any 
greater  eltect  than  to  stay  the  proceedings  pending  in  the 
probate  court,  jus't  where  they  are  now,  until  the  further 
order  of  this  court  in  the  matter. 

The  motion  to  dismiss  the  certiorari  and  to  quash  the 
supersedeas  is  overruled. 

PECK,  C.  J.,  (dissenting.) — During  the  recent  vacation, 
on  the  application  and  petition  of  Wm.  N.  Boynton^  to  one 
of  the  judges  of  this  court,  a  writ  of  certiorari  was  ordered 
to  be  issued  by  the  clerk  of  this  court,  directed  to  the  pro- 
bate court  of  the  county  of  Dallas,  commanding  the  judge 
of  said  probate  court  to  send,  certified,  to  this  court,  a  com- 
plete transcript  of  certain  proceedings  said  to  have  been 
had  in  said  probate  court. 

Upon  looking  into  said  petition,  it  is  seen  that  these  pro- 
ceedings consist  of  an  order  of  said  court  removing  said 
petitioner,  as  executor  of  the  last  will  and  testament  of 
Alanson  Saltmarsh,  deceased,  late  of  said  county,  and  the 
appointment  of  an  administrator  de  bonis  non,  with,  the  said 
will  annexed,  making  an  order  requiring  petitioner  to  file 
his  accounts  and  vouchers  for  a  final  settlement,  and  an 
order  of  said  court,  on  the  petition  and  application  of  said 
Wm.  N.  Boynton,  refusing  to  set  aside  said  orders  and  pro- 
ceedings, and  to  vacate  the  same,  and  to  restore  said  peti- 
tioner to  his  office  of  executor  of  the  said  last  will  and  tes- 
tament of  said  Alanson  Saltmarsh,  deceased.  "With  said 
writ  of  certio7^ari,  a  writ  of  supersedeas  was  prayed  for  and 
issued,  to  suspend  and  supersede  the  proceedings  of  said 
probate  court  in  the  premises,  until  a  hearing  and  the  fur- 
ther order  of  this  court  in  this  matter. 
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A  motion  is  now  made  in  this  court  to  dismiss  said  writ 
of  certiorari,  and  to  quash  the  supersedeas,  upon  the  grounds 
that  this  court  had  no  jurisdiction  to  issue  a  writ  of  cer- 
tiorari in  such  a  case.  2d.  That  there  is  an  adequate  rem- 
edy, by  appeal,  to  revise  and  reverse  an  order  of  the  pro- 
bate court,  removing  an  executor  or  administrator  from  his 
oflSce  as  such  executor  or  administrator. 

2.  Section  2  of  article  6  of  the  constitution  of  this  State 
declares,  that  "  except  in  cases  otherwise  directed  in  the 
constitution,  the  supreme  court  shall  have  appellate  juris- 
diction only,  which  shall  be  co-extensive  with  the  State, 
under  such  restrictions  and  regulations,  not  repugnant  to  this 
constitution,  as  may,  from  time  to  time,  be  prescribed  by 
law ;  Provided,  that  said  court  shall  have  power  to  issue 
writs  of  injunction,  mandamus,  habeas  corpus,  quo-ioarranto, 
and  such  other  remedial  and  original  writs  as  may  be  nec- 
essary to  give  it  a  general  superintendence  and  control  of 
inferior  jurisdictions." 

Section  5  of  the  same  article  ordains,  that  "  the  circuit 
court  shall  have  original  jurisdiction,  in  all  matters  civil 
and  criminal  within  the  State,  nt)t  otherwise  excepted  in 
the  constitution  ;  but  in  civil  cases  only,  when  the  matter 
or  sum  in  controversy  exceeds  fifty  dollars." 

Section  747  of  the  Revised  Code  provides,  that  "  the  cir- 
cuit judges  have  authority  to  grant  writs  of  certiorari,  super- 
sedeas, quo-ioarranto,  mandamus,  and  all  other  remedial  and 
original  writs,  which  are  grantable  by  judges  at  the  com- 
mon law." 

Section  6C2  of  said  Code  provides,  that  "  the  judges  of 
the  supreme  court  have,  each  of  them,  authority  to  issue 
writs  of  certiorari,  injunction,  and  supersedeas,  subject  to 
the  limitations  prescribed  by  this  Code,  as  judges  of  the 
circuit  courts  are  authorized  to  grant  the  same." 

This,  clearly,  does  not  mean  that  the  judges  of  the  su- 
preme court  may  issue  writs  of  certiorari,  in  all  cases  where 
such  writs  may  be  issued  by  judges  of  the  circuit  courts. 
It  only  means  that  the  judges  of  the  supreme  court,  in 
proper  cases,  may  issue  such  writs  in  the  same  way  or  man- 
ner that  the  judges  of  the  circuit  courts  issue  like  writs. 
18 
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The  judges  of  the  supreme  court  have  no  jurisdiction  to 
issue  writs  of  certiorari,  to  review  the  proceedings  of  infe- 
rior criminal  courts.  That  can  only  be  done  by  the  circuit 
courts,  or  the  judges  thereof. — John  {a  slave)  v.  The  State, 
1  Ala.  95.  If  they  can  not  issue  such  writs,  to  review  the 
proceedings  of  such  courts  in  criminal  cases,  upon  what 
principle  can  they  issue  such  writs,  to  review  the  proceed- 
ings or  these  courts  in  civil  cases?  Certainly,  there  is  no 
reason  of  necessity ;  for  the  judges  of  the  circuit  courts 
have  undoubted  jurisdiction  to  issue  writs  of  certiorari  in 
all  proper  cases,  to  review  the  proceedings  of  all  inferior 
courts,  whether  civil  or  criminal ;  they  issue  these  writs  in 
all  cases  where  they  are  grantable  by  judges  at  the  com- 
mon law. 

But  this  court,  by  the  second  section  of  the  constitution 
above  referred  to,  except  in  cases  otherwise  directed  in  the 
constitution,  exercises  appellate  jurisdiction  only,  under 
such  restrictions  and  regulations,  not  repugnant  to  the  con- 
stitution, as  may,  from  time  to  time,  be  prescribed  by  law. 

In  cases  like  the  onejwe  are  considering,  (judgments  and 
orders  of  the  probate  cAurts  removing  executors  and  ad- 
ministrators.) the  law  has  prescribed  how,  in  whatway,  and 
within  what  time,  such  judgments  and  orders  may  be 
revised  and  reviewed  in  this  court. 

Now,  this  being  so,  can  they  be  revised  in  this  court  in 
any  other  way  ?  I  readily  admit,  that  the  writ  of  certiorari 
is  a  way,  often  times,  of  removing  proceedings  from  an 
inferior  to  a  superior  court  for  revision,  but  it  is  not  an 
appeal,  although  it  may  operate  in  the  nature  of  an  ap- 
peal. 

A  certiorari  is  a  writ  that  may  be,  and  usually  is  resorted 
to,  to  revise  the  proceedings  of  inferior  courts,  where  no 
express  mode  is  provided,  to  remove  their  proceedings  to 
an  appellate  tribunal. — John  {a  slave)  v.  The  State,  supra, 
page  96. 

If  the  petitioner  is  without  fault,  in  not  taking  an  appeal 
in  this  case,  for  the  reasons  disclosed  in  his  petition-,  he  is 
not  without  remedy,  unless  this  court  interposes  for  his 
relief.     The  circuit  courts  have  a  clear  jurisdiction  in  the 
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premises,  and  are  not  hedged  in  by  any  constitutional  re- 
strictions, in  the  free  exercise  of  their  jurisdiction. 

This  court  can  not  issue  this  writ,  under  the  proviso  to 
the  said  second  section  of  the  constitution,  because  its  ob- 
ject is  not  to  give  this  court  a  superintendence  and  control 
over  an  inferior  jurisdiction,  but  its  object  is  to  revise  and 
review  an  order  and  judgment  of  an  inferior  court.  But  if 
that  were  its  object,  the  necessity  contemplated  by  the 
constitution  does  not  exist,  as  there  are  other  judges  and 
courts  that  can  issue  the  writ ;  and,  consequently,  there  is 
no  necessity  for  the  interposition  of  this  court. — Ex  parte 
Henderson,  decided  at  the  last  June  term  of  this  court; 
21ie  Simontons,  ex  parte,  9  Por.  383  ;  and  Ex  parte  Bussell, 
29  Ala.  717. 

I  have  examined  with  much  care  the  decisions  of  this 
court,  and  have  been  able  to  find  no  case  where  this  court 
has  issued  a  writ  of  certiorari,  in  a  case  at  all  analogous  to 
this,  unless  the  case  of  Field  v.  Milly  Walker  tt  ah,  (17  Ala. 
80,)  be  such  a  case ;  but  I  doubt  whether  that  is  such  a 
case.  I  know  the  reporter  states,  at  the  beginning  of  the 
said  case,  as  reported,  that  it  is  a  ''certiorari  to  the  judge 
of  the  county  court  of  Tuskaloosa,"  but  the  case  nowhere 
states  it  was  a  certiorari  issued  by  this  court ;  it  may,  for 
aught  that  appears,  have  been  issued  by  the  circuit  court, 
and  so,  have  reached  this  court  by  appeal  or  writ  of  error ; 
besides,  1  have  examined  the  said  case,  as  it  appears  on 
the  docket  of  this  court,  (the  clerk  not  being  able  to  find 
the  transcript  itself,)  and  it  is  there  stated  ihus :  "  The  mat- 
ter of  the  petition  of  Milly  Walker  et  al,  for  a  habtas  cor- 
pus" 

If  it  was  a  certiorari,  issued  by  this  court  directly  to  the 
county  court  of  Tuskaloosa,  it  is  an  isolated  case,  and  the 
question  as  to  the  propriety  of  its  being  so  issued  does  not 
seem  to  have  been  made  or  considered  by  this  court.  In 
my  examination,  I  have  found  many  analogous  cases  where 
the  writ  of  certiorari  was  issued  by  the  circuit  courts,  and 
in  those  cases  it  is  said  the  remedy  is  by  certiorari  from 
the  circuit  courts. 

In  the  case  of  Foioler  v.  Treiohit,  (10  Ala.  622,)  it  is  de- 
cided that  a  refusal  of  the  orphans  court  to  entertain  a 
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petition  for  a  share  in  the  distribution  of  an  estate,  can 
not  be  redressed  by  a  writ  of  error ;  that  the  remedy  is  by 
,  certiorari  in  the  circuit  court. 

So,  in  the  case  of  Stout,  Ingolshy  dt  Co.  v.  Ward,  AdmW, 
(10  Ala.  628,)  it  is  held  that  a  creditor,  whose  claim  is  re- 
jected on  a  final  settlement  of  an  insolvent  estate,  who  is 
not  a  party  to  the  final  decree,  can  not  sue  out  a  writ  of 
error;  that  his  remedy  is  by  certiorari  from  the  circuit 
court. 

In  the  case  of  CaivtJiorne  v.  Weisinger,  (6  Ala.  714,)  it  is 
ruled,  that  a  writ  of  error  can  not  be  prosecuted,  upon  the 
settlement  of  an  insolvent  estate,  until  a  final  decree  is 
made ;  but  any  creditor  who  may  conceive  himself  injured 
by  a  rejection  of  his  claim,  may,  by  certiorari,  remove  the 
record  into  the  circuit  court,  and  have  the  question  recon- 
sidered ;  and  for  the  improper  admission  of  a  claim,  the 
remaining  creditors  may  also  seek  redress  in  the  same  way. 

These  are  only  a  portion  of  the  cases  to  be  found  in  our 
reports,  more  or  less  analogous  to  the  question  now  under 
consideration,  which,  I  think,  satisfactorily  show  that  the 
writ  of  certiorari,  to  revise  and  review  the  orders,  judg- 
ments and  proceedings  in  inferior  courts,  can  properly  only 
be  issued  by  the  circut  courts,  or  the  judges  of  said  courts. 
But,  without  absolutely  deciding  this  question,  I  do  not 
feel  at  liberty  to  assume  and  exercise  a  doubtful  jurisdic- 
tion, where  there  is  no  pressing  necessity  for  it,  and  where 
there  are  other  judges  and  courts  that  have  a  clear  and 
undoubted  jurisdiction  in  the  premises. 

For 'these  reasons,  I  feel  constrained  to  dissent  from  the 
decision  of  this  court  just  announced,  and,  in  my  opinion, 
the  certiorari  ought  to  be  dismissed  and  the  writ  of  super^ 
sedeas  quashed. 
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[bhx  in  eqttitt,  by  widow  against  heibs  of   husband,  PBATINO   DIVESn- 

TUBE  OF  TITLE  OCT  OF  HETBS  TO  CEBTAIN  LANDS,  OF  WHICH  HUSBAND  DB- 
CXINED  TO  TAKE  MABITAL  POSSESSION,  THE  MEBE  LEGAL  TITLE  BEING  IN 
HIM,  AND  BECEIVED  BY  THE  HUSBAND,  DUKING  MABRIAGE,  IN  EXCHANGE  FOB 
OTHEE  LAND  BELONGING  TO   THE  WIFE,  IN  1839,  BEFORE  HEB  HABBIAOE.] 

1.  Martial  possession  ;  what  amounts  to  an  abandonment  of. — A  man  who 
married  in  this  State  before  1842,  and  declined  to  take  marital  posses- 
sion of  the  wife's  estate  during  his  coverture,  but  left  the  same  under 
her  control,  and  declared  that  the  same  belonged  to  her  and  not  to 
him,  up  to  the  day  of  his  death  in  1862,  waived  and  abandoned  his 
marital  rights  iver  her  estate. 

2.  Same  ;  when  equity  will  interfere  to  remove  cloud  from  title. — In  such  a 
case,  on  the  death  of  the  husband,  the  right  of  the  wife  revives,  and 
equity  will  interfere  to  remove  a  cloud  from  the  title  of  her  laud,  unin- 
tentionally occasioned  by  the  husband  and  wife  in  adjusting  the  deed 
of  conveyance,  on  an  exchange  of  one  tract  of  land  for  another  tract 
for  her  benefit. 

Appeal  from  Chancery  Court  of  Talladega. 
Heard  before  Hon,  B.  B.  McCraw. 

The  bill  in  this  case  was  dismissed,  "  upon  motion  of  re- 
spondents, for  want  of  equity,"  on  the  eleventh  day  of  Feb- 
ruary, 1869,  before  the  cause  was  brought  to  issue  upon 
the  merits.  It  was  filed  on  the  twentieth  day  of  May,  1867, 
in  the  chancery  court  of  Talladega  county,  by  Mrs.  Marga- 
ret A.  Barclay,  "  as  executrix  and  legatee  under  the  will  of 
George  P.  Brown,  deceased,"  against  the  heirs-at-law  of 
said  Brown  and  others,  as  defendants.  From  this  decree 
of  dismissal,  Mrs.  Barclay  appealed  to  this  court,  and 
here  assigns  the  dismissal  for  error. 

The  allegations  of  the  bill  show  that  Mrs.  Barclay  was 
the  widow  of  said  George  P.  Brown,  deceased,  and  that 
by  his  last  will,  he  made  her,  at  his  death,  the  sole  legatee 
of  his  estate,  for  and  during  her  natural  life.  Brown  died 
on  the  eighteenth  day  of  September,  1839,  in  this  State, 
and  his  will  was  duly  proven  and  admitted  to  record  in 
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said  county  of  Talladega,  and  his  widow,  now  Mrs.  Bar- 
clay, was  appointed,  as  required  by  law,  administratrix 
with  the  will  annexed  of  his  estate,  and  as  such  took  pos- 
session of  his  estate.  At  the  time  of  Brown's  death  he 
owned  and  possessed  a  lot  of  land  in  the  town  of  Talla- 
dega in  this  State,  on  which  he  resided  at  his  death,  and 
for  which  he  had  paid  a  part  of  the  purchase-money,  leav- 
ing a  balance  still  unpaid.  This  lot  was  purchased  from 
William  P.  Chilton,  who  was  the  uncle  of  Mrs.  Barclay, 
and  who  retained  the  legal  title  to  said  lot  in  himself. 
This  lot  was  considerably  improved  by  Brown,  before  his 
death,  and  he  left  his  wife,  this  complainant,  in  pos- 
session of  it  at  his  death.  After  Brown's  decease,  and  the 
administration  on  his  estate  by  complainant,  she  intermar- 
ried with  Hugh  G.  Barclay.  » 

After  this  marriage,  Mrs.  Barclay,  her  husband,  and  said 
Chilton,  agreed  with  her  to  exchange  certain  other  lots  of 
land  in  said  town  of  Talladega  with  her  for  the  lot  left  her 
by  her  first  husband.  Brown,  at  his  death,  and  Chilton  was 
to  pay  Barclay,  her  second  husband,  for .  her,  the  sum  of 
$1,600,  This  sum  was  the  difference  in  value  between  the 
lots  so  agreed  to  be  exchanged.  This  exchange  was  car- 
ried into  effect,  and  Chilton  paid  Barclay,  for  complainant, 
the  sum  of  $1,600,  above  mentioned.  Under  this  exchange 
Mrs.  Barclay  took  posession  of  the  lots  thus  obtained. 
This  occurred  in  the  year  1842.  Afterwards,  Chilton,  without 
any  request  from  Mrs.  Barclay,  and  without  her  knowledge 
or  consent,  made  a  deed  of  conveyance  to  the  lots  thus  ex- 
changed with  him  by  Mrs.  Barclay,  to  her  husband,  said 
Hugh  G,  Barclay.  This  deed  was  intended  to  operate  for 
the  benefit  of  Mrs.  Barclay,  who  was  then  a  married  wo- 
man, and  the  wife  of  said  Hugh  G.  Barclay.  Mrs.  Bar- 
clay was  then  incapable  of  holding  the  legal  title  to  said 
lots  of  land,  and  expected  that  her  husband,  said  Barclay, 
would  provide  by  deed  or  otherwise  so  that  she  might  hold 
said  lots  free  from  all  claims  of  said  Hugh  G.  Barclay 
and  his  creditors.  Said  deed  was  so  made  by  said  Chilton, 
of  his  own  will,  and  not  by  or  from  any  suggestion  on  the 
part  of  the  said  Hugh  G.  Barclay,  or  of  his  said  wife. 
Ever  after  said  exchange,  complainant  claimed  said  lots  as 
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her  own  property,  and  her  husband,  said  Barclay,  never 
made  any  claim  of  any  kind  thereto,  but  always  recognized 
and  spoke  of  the  same  as  the  property  of  his  wife,  up  to 
his  death,  which  happened  suddenly  and  unexpectedly  on 
the  17th  day  of  September,  1862,  affording  him  no  op- 
portunity of  making  a  will  or  placing  the  title  of  said  lots 
out  of  himself  for  the  benefit  of  complainant.  Said  Bar- 
clay, said  husband,  had  no  claim  on  said  lots,  and  held  the 
same  only  by  the  naked  legal  title  obtained  as  abovesaid 
from  said  Chilton. 

The  bill  also  alleges  that  Barclay  made  some  improve- 
ments on  the  lots  above  mentioned,  but  that  the  cost  of 
such  improvements  would  be  fully  compensated  by  the  oc- 
cupation thereof  by  said  Barclay,  in  conjunction  with  com- 
plainant for  about  twenty  years,  and  by  the  sixteen  hundred 
dollars  which  he  had  received  from  said  Chilton,  for  com- 
plainant, on  the  exchange  of  said  lots.  It  does  not  appear 
that  there  are  any  creditors  of  Barclay  who  contest  Mrs, 
Barclay's  right.  The  relief  sought  is  such  as  is  appropri- 
ate to  the  case  made  by  the  facts. 

Chilton  &  Thorington,  for  appellant. 
Taul  Bradford,  contra. 

PETERS,  J.,  (after  stating  facts  as  above.) — Upon  a 
motion  to  dismiss  for  want  of  equity,  the  allegations  of  the 
bill  are  all  admitted  to  be  true.  They  are  to  be  taken  as 
facts,  and  complainant  is  entitled  to  the  benefit  of  every 
legitimate  conclusion  that  may  be  reasonably  drawn  from 
them. 

At  the  death  of  Brown,  his  wife,  now  Mrs.  Barclay,  un- 
der the  limitations  of  his  will,  became  the  owner  of  his 
estate  just  as  he  had  owned  it  before  his  death.  But  upon 
her  marriage  with  Barclay,  her  right  to  her  personal  estate 
was  transferred  to  him  by  the  effect  of  the  marriage,  and  the 
use  of  her  real  estate  passed  in  the  same  way,  if  she  chose 
to  assent  to  this,  acquiescing  in  his  possession  without  ob- 
jection, and  he  chose  to  exert  his  right  under  the  mar- 
riage. If,  however,  she  did  not  choose  so  to  acquiesce,  she 
might,  by  bill  in  equity,  compel  the  husband,  before  taking 
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possession  of  her  personal  assets,  to  make  provision  and 
settlement  for  her  benefit.  But  the  husband  was  not  bound 
to  take  possession  of  his  wife's  personal  property  or  the 
rents  of  her  land.  He  might,  if  he  chose,  decline  to  do 
either,  and  leave  her  estate  with  her,  upon  a  dissolution  of  the 
marriage,  as  he  found  it  on  the  first  consummation  of  the 
marriage.  If  he  and  she  assent  to  this,  and  act  upon  it 
during  their  whole  marital  life,  it  can  not  be  said  that  he 
has  ever  acted  upon  his  right  to  take  possession  of  her 
property  and  hold  it  as  his  own,  to  the  extent  of  his  rights 
by  marriage,  during  the  coverture.  If  he  does  not  do  this, 
upon  his  death,  her  rights  revive  as  they  existed  before  the 
marriage,  and  the  husband  will  be  treated  as  he  considered 
himself,  and  as  she  considered  him,  as  her  trustee  of  her 
estate  in  his  hands  at  his  death. — Haiohins  v.  Coalter,  2 
Por.  436 ;  Andrews  &  Bro.  v.  Jones ^  10  Ala.  400, 401 ;  Marsh 
V.  3Iarsh,  June  term,  1869  ; .  Bohison  v.  Bobison,  January 
term,  1870. 

The  allegations  of  this  bill  show  such  a  case.  The  hus- 
band declined  to  take  marital  possession  of  his  wife's  es- 
tate from  his  marriage  to  his  departure  from  this  life.  He 
acted  solely  as  her  trustee.  This  was  his  intent  and  pur- 
pose, and  she  acquiesced  in  it  throughout  their  marriage 
life.  It  would  be  a  fraud  upon  her  to  permit  this  purpose 
to  be  defeated. 

The  bill  was,  therefore,  properl}'  filed,  and  there  was  suffi- 
cient equity  to  sustain  it.  It  was  improperly  dismissed. 
The  decree  of  dismissal  is  reversed,  and  the  cause  is  re- 
manded for  further  proceedings  in  the  chancery  court  in 
conformity  with  this  opinion,  and  in  accordance  with  the 
law. 

And  the  appellees  in  this  court  will  pay  the  costs  of  this 
appeal  in  this  court  and  in  the  court  below. 
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HUFF,  Adm'r,  vs.  DAYISON,  Gaurdian. 

[discontinuance — SEEVICE   OF  PEOCESS.] 

!.  Discontinuance;  what  will  operate  as. — "Where  several  executors  or  ad- 
ministrators are  sued,  service  of  summons  on  one  is  sufficient,  and  ft 
discontinuance,  without  cause  apparent  on  the  record,  as  to  one,  will  be 
a  discontinuance  of  the  action. 

Appeal  from  Circuit  Court  of  Wilcox. 
Tried  before  Hon.  P.  O.  Harper. 

The  facts  are  stated  in  the  opinion. 

Cochran  &  Dawson,  for  appellant. 
S.  J.  Gumming,  contra. 

B.  F.  SAFFOLD,  J. — The  summons  and  complaint  were 
against  three  administrators.  Service  was  effected  on  one, 
and  the  other  two  were  not  found.  The  judgment  was 
taken  against  the  one  served.  This  operated  as  a  discon- 
tinuance as  to  those  not  served.  It  is  claimed  by  the  ap- 
pellant that  there  was  a  discontinuance  of  the  entire  ac- 
tion. 

Section  2551  of  the  Revised  Code  provides,  that  service 
of  the  summons  on  one  of  two  or  more  executors  or  ad- 
ministrators is  sufficient  for  all.  All  who  have  qualified  are 
required  to  be  sued,  if  within  the  jurisdiction  of  the  court. 
The  judgment  must  be  taken  against  all  who  are  sued,  or 
a  sufficient  reason  must  appear  on  the  record  why  it  is  not 
done.  Under  the  operation  of  section  2551,  there  can  not 
arise  a  case  of  service  on  one  and  not  on  the  others.  It 
has  been  repeatedly  decided  by  this  court,  that  a  discon- 
tinuance as  to  a  party  served  is  a  discontinuance  of  the 
action. — Caruthers  &  KinTde  v.  Mardis  Adm'rs,  3  Ala.  599  ; 
Owen  V.  Brown,  2  Ala.  126 ;  Williams  dt  Ivey  v.  Sims,  8 
Port.  579. 

The  judgment  is  reversed  and  the  cause  remanded. 
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LAW80N  vs.  MOOEE. 

[appeal  feom  oedeb  of  circuit  coxjet  setting  aside  its  judgment  at  a 
subsequent  teem,  and  gsanting  a  new  teial .] 

1.  Appeal;  ichen  does  not  lie — An  appeal  ■will  not  lie  to  this  court,  to 
revise  and  correct  an  order  of  the  circuit  court,  made  at  a  subsequent 
term,  setting  aside  a  judgment  of  said  court,  and  granting  a  new  trial. 
Such  an  order  is  not  such  a  final  judgment  as  will  authorize  an  appeal 
to  this  court,  and  if  an  appeal  be  taken  on  such  order,  it  will  be  dis- 
missed by  this  court,  at  the  costs  of  the  appellant. 

2.  Mandamus;  remedy  to  avoid  such  order. —  I'he  remedy  to  avoid  such  an 
order  is  to  apply  to  this  court  for  a  mandamus  to  require  the  court, 
making  such  order,  to  set  aside  the  same,  and  to  re-instate  the  judg- 
ment so  set  aside,  and  to  issue  execution  on  the  same. 

Appeal  from  the  Circuit  Court  of  Bullock. 
Tried  before  Hon.  J.  McCaleb  Wiley.* 

The  facts  appear  in  the  opinion. 

EiCE,  Semple  &  Goldthwaite,  for  appellant. 
J.  N.  Arkington,  contra. 

PECK,  C.  J. — On  the  first  day  of  January,  in  the  year 
1863,  the  appellee  purchased  of  appellant  certain  lands, 
for  four  thousand  dollars,  and  gave  his  note  for  the  pur- 
chase-money, payable  on  the  first  day  of  January,  1864. 

On  the  8th  day  of  January,  1866,  the  parties  compro- 
mised this  note,  and  the  appellee  gave  his  note  to  the  ap- 
pellant for  the  sum  of  two  thousand,  six  hundred  and  sixty- 
six  67-100  dollars,  payable  one  day  after  date,  with  interest 
from  the  said  first  day  of  January,  1864.  This  note  is 
payable  in  specie,  or  its  equivalent. 

At  the  fall  term  of  the  circuit  court  of  Bullock  county, 
in  the  year  1868,  the  appellant  recovered  a  judgment 
against  the  appellee  for  the  sum  of  three  hundred  and 
thirteen  dollars  and  thirty-three  cents  on  this  note. 

At  a  special  term  of  the  circuit  court  of  said  county, 
held  on  the  first  day  of  February,  1869,  said  court,  on  the 
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motion  of  appellee,  set  aside  said  judgment  and  granted  a 
new  trial. 

The  appellant  excepted  to  the  ruling  of  said  court,  set- 
ting aside  said  judgment  and  granting  a  new  trial,  and  his 
bill  of  exceptions,  setting  out  the  evidence  on  said  motion, 
was  signed  and  sealed  by  the  presiding  judge  and  made  a 
part  of  the  record.  This  bill  of  exceptions  sets  out  the 
matters  here  stated,  and  other  evidence  not  necessary  to 
be  here  mentioned. 

The  appellant  appealed  from  this  order  and  judgment  of 
said  court  setting  said  judgment  aside  and  granting  a  new 
trial,  and  here  assigns  the  same  for  error. 

This  appeal  must  be  dismissed,  because  the  said  order 
granting  a  new  trial,  &c.,  is  not  such  a  final  judgment  as 
will  authorize  an  appeal  to  this  court. 

At  the  last  term,  the  appellant  made  an  application  to 
this  court,  founded  on  the  transcript  certified  to  this  court 
on  said  appeal,  for^  mandamus  to  the  circuit  court,  to  com- 
pel said  court  to  vacate  and  set  aside' the  said  order  grant- 
ing a  new  trial,  &c.  Said  application  has  been  held  under 
advisement  until  this  time.  We  presume  the  new  trial,  in 
this  case,  was  granted  under  the  first  section  of  ordinance 
No.  38,  of  the  convention  of  1867.  At  the  time  said  new 
trial  was  granted,  that  section  of  said  ordinance  had  not 
been  before  this  court  for  consideration.  At  the  last  term, 
we  had  occasion,  and  it  became  necessary,  to  consider  and 
determine  the  constitutionality  of  said  section,  in  the  case 
of  Boach,  Adm'r,  v.  Gunter.  In  that  case,  we  declared  said 
section  unconstitutional  and  void,  because  it  impaired  the 
obligation  of  contracts. 

This  section,  then,  gave  the  circuit  court  no  jurisdiction 
or  power  to  set  aside  the  said  judgment  and  grant  a  new 
trial,  after  the  final  adjournment  of  the  term  of  the  court 
at  which  the  said  judgment  was  rendered.  By  the  common 
law,  after  the  final  adjournment  of  a  court,  it  ceases  to 
have  any  power  over  its  judgments,  except  to  correct  cleri- 
cal errors  and  misprisions,  where  enough  appears  on  the 
record  to  do  so. —  Van  Dyke  v.  The  State,  22  Ala.  64.  We 
have  decided  the  same  question  in  the  same  way,  in  Weaver 
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V.  Lapsley,  at  the  January  term,  1869,  and  in  several  other 
cases  since  that  time. 

The  circuit  court,  therefore,  unadvisedly  granted  a  new 
trial  in  this  case ;  and  the  remedy  to  correct  this  error  is 
not  by  appeal,  because  the  order  granting  said  new  trial  is 
not  such  a  final  judgment  as  will  warrant  an  appeal  to  this 
court.  The  only  remedy  is  an  application  to  this  court 
for  a  mandamus  to  have  the  said  order  vacated  and  set 
aside,  and  to  re-instate  said  judgment  and  issue  execu- 
tion on  the  same. 

Let  an  order  nisi,  in  the  nature  of  an  alternative  man- 
damus, issue  in  this  case,  directed  to  the  court  of  Bullock 
county,  to  be  served  on  the  presiding  judge  of  said  court, 
commandiog  said  court  to  set  aside  and  vacate  the  said 
order  granting  a  new  trial  in  this  case,  and  to  re-instate 
the  judgment,  and  to  issue  execution  on  the  same,  or  that 
said  judge  show  cause,  at  the  next  term,  on  the  motion  day 
of  the  division  to  which  said  county  of  Bullock  belongs, 
why  he  has  not  done  'so. 

Further,  let  the  appeal  be  dismissed,  at  the  costs  of  the 
appellant. 


ALFOBD,  Adm'e,  vs.  EUBANK. 

[what   constitutes   BECOED — BILL   OF   EXCEPTIONS.] 

1.  Bill  of  exceptions  ;  when  does  not  constitute  part  of  the  record. — A  bill 
of  exceptions  not  signed  nor  dated,  constitutes  no  part  of  the  record 
of  the  cause  in  which  it  purports  to  be  taken  ;  nor  does  the  certificate 
of  the  probate  judge  whose  signature  was  required,  that  the  transcript 
contained  the  bill  of  exceptions,  cure  the  defect. 

Appeal  from  Probate  Court  of  Montgomery. 
Tried  before  Hon.  David  Campbell. 

The  opinion  contains  the  facts. 
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Martin  &  Sayre,  and  John  A,  Elmore,  for  appellant. 
Watts  &  Troy,  contra. 

B.  F.  SAFFOLD,  J.— This  is  an  appeal  from  a  decree 
of  the  probate  court,  rendered  on  the  final  settlement  of 
an  administrator's  accounts,  and  must  be  tried  on  a  bill  of 
exceptions,  unless  the  error  complained  of  appears  upon 
the  record.— Eev.  Code,  §§  2247,  2250 ;  Bartee  and  Wife  v. 
James,  c53  Ala.  34. 

The  errors  alleged  are  certain  credits  allowed  to  the  ad- 
ministrator, but  the  objections  to  them  are  founded  on  facts 
stated  in  a  writing  purporting  to  be  a  bill  of  exceptions, 
but  no  where  else  apparent  on  the  record.  This  professed 
bill  of  exceptions  is  not  signed  by  the  judge,  nor  dated. 

The  law  is  imperative,  that  the  bill  of  exceptions  must  be 
signed  during  the  term  of  the  court  at  which  they  are 
taken,  or  within  ten  days  thereafter,  by  consent  of  counsel, 
in  writing. — Rev.  Code,  2760.  This  court  has  repeatedly 
decided  that  this  must  affirmatively  appear  from  the  record 
to  have  been  done,  or  it  will  be  rejected. —  Dnion  India 
Rubber  Co.  v.  Mitchell,  37  Ala.  314 ;  Haden  v.  Brown,  22 
Ala.  572. 

The  certificate  of  the  probate  judge  reciting  that  the 
transcript  contains  the  bill  of  exceptions,  though  made  by 
the  officer  whose  signature  was  required,  can  not  be  con- 
strued as  a  signing  of  the  bill,  or  as  an  appearance  from 
the  record  that  it  was  signed  during  the  term,  especially  as 
it  was  made  several  months  after  the  close  of  the  term. 

The  judgment  is  affirmed. 
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BOWIN  &  CO.  vs.  SUTHERLIN. 

[acceptance   of    service — CONSENT   TO   BENDITION    OF    JUDGMENT,    IF   CAUSE 
OF    ACTION    BE    NOT    SETTLED    BEFORE    FIRST   TERM    OF   COURT.] 

1.  Summons  and  complaint,  acceptance  of  service  of,  by  one  member  of  Jirm  ; 
how  binds  firm. — Acceptance  of  service  of  a  summons  and  complaint 
by  one  partner  in  the  name  of  the  partnership,  is  equivalent  to  service 
on  all  in  respect  to  their  joint  property. 

2.  Filing  pleas  ;  effect  o/.— Filing  pleas  in  defense  of  an  action  is  a  recog- 
nition by  the  defendant  of  the  case  as  in  court,  and  is  a  waiver  of  any 
defect  or  irregularity  in  the  service  of  process. 

3.  Acceptance  of  service,  indorsement  of  agreement  on;  ivhat,  u-ill  not  pre- 
clude defendant  from  contesting  action. — An  indorsement  on  a  summons 
by  the  defendant  that  he  consents  to  a  judgment  being  taken  against 
him  at  the  earliest  term  of  the  court  at  which  it  can  be  rendered,  when 
no  delay  or  advantage  accrues  thereby  to  the  defendant,  is  without  con- 
sideration, and  will  not  preclude  him  from  defending  the  suit,  if  he 
revokes  his  consent  before  the  judgment  is  rendered. 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  Hon.  P.  O.  Haeper. 

The  facts  upon  which  the  case  turns  are  sufficiently  sta- 
ted in  the  opinion. 

Lane  &  Gamble,  and  Herbert,  Bowin  &  Reynolds,  for 
appellant. 

Judge  &  Bolling,  and  Walker,  Murphey  &  Wintep» 
contra. 

B.  F.  SAFFOLD,  J. — A  suit  having  been  commenced  by 
the  appellee  against  the  appellants,  who  were  partners,  one 
of  the  defendants,  Reynolds,  made  the  following  indorse- 
ment on  the  summons  and  complaint :  "  Service  accepted 
and  copy  waived,  and,  if  not  settled  before,  we  consent 
that  the  cause  may  be  placed  on  the  docket  at  the  spring 
term  of  the  circuit  court  for  Butler  county,  1869,  and  that 
judgment  may  be  rendered  at  said  term  in  favor  of  plaintiff, 
this, February  20th,  1869."    Signed,  "E.  Bowin  &  Co."    At 
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the  spring  term  of  the  court,  which  was  the  next  term  after 
the  issuance  of  the  summons,  the  plaintiff  caused  the  case 
to  be  put  on  the  trial  docket,  and  on  the  last  day  of  the 
term,  which  was  after  the  day  set  for  the  trial  of  the  cause, 
moved  the  court  to  enforce  the  agreement  indorsed  on  the 
summons,  and  to  give  judgment  in  his  favor,  in  pursuance 
of  it. 

The  defendants  objected  to  any  consideration  of  the 
motion,  on  the  ground,  that  they  had  filed  pleas  in  bar  of 
the  action,  that  the  court  had  no  jurisdiction  of  the  cause, 
and  that  it  had  not  been  regurlarly  reached.  These  ob- 
jections were  overruled^  to  which  the  defendants  excepted. 

The  substance  of  the  action  of  the  court*  was,  that,  on 
the  last  day  of  the  term  of  the  court,  and  after  the  day  set 
for  its  hearing,  the  cause  was  called  for  trial.  The  execu- 
tion of  the  indorsement  on  the  summons  by  Heynolds,  one 
of  the  firm  of  Bowin  &  Co.,  was  proved,  and  judgment 
was  rendered  against  the  defendants,  notwithstanding  they 
had  previously  filed  pleas,  in  disregard  of  their  promise 
not  to  defend.  The  court  refused  to  hear  any  defense, 
holding  the  defendants  estopped  by  their  agreement. 

Inasmuch  as  service  on  one  partner  is  equivalent  to  ser- 
vice on  all,  at  least  in  respect  to  their  joint  property,  these 
defendants  were  regularly  in  court,  on  proof  of  the  ac- 
ceptance of  service  by  one.  They  had  also  appeared  and 
filed  pleas,  which  was  a  waiver  of  any  irregularity  in  the 
service  of  process.-r-Revised  Code,  §  2538 ;  Lampley  v. 
Beavers,  25  Ala.  534.  There  was  no  error  in  calling  the 
case  at  any  time  during  the  term,  after  the  day  set  for  its 
•trial,  notwithstanding  other  preceding  causes  had  not  been 
called  or  disposed  of. —  Ifomack  v.  Bookman,  34  Ala.  38. 

The  defendants'  consent  to  a  rendition  of  judgment  was  a 
gratuitous  promise,  revocable  at  any  time  before  the  judg- 
ment was  rendeied.  The  only  injury  which  could  possibly 
have  resulted  to  the  plaintiff,,  was  a  continuance  of  the 
cause,  on  account  of  not  being  ready  for  trial.  The  agree- 
ment of  the  defendants  was  a  waiver  of  rights  on  their 
part,  without  a  corresponding  obligation  of  any  sort  on 
the  part  of  the  plaintiff.  The  term  of  the  court  was  the 
first  after  the  commencement  of  the  suit.     He  had  granted 
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no  delay  or  advantage  to  the  opposite  party  whatever.  In 
all  of  the  authorities  cited  by  the  appellee,  the  agreement 
of  the  parties  to  be  bound  had  been  passed  on  by  the  judg- 
ment of  the  court,  and  objection  taken  afterwards.  When 
this  is  the  case,  every  thing  is  to  be  intended  which  can 
favor  the  judgment.  A  promise  in  writing  to  pay  the  debt 
of  another,  in  consideration  of  forbearance  to  sue,  is  valid ; 
but  if  the  creditor  has  no  legal  right  to  sue  during  the  time 
which  he  promises  to  forbear  suit,  the  promise  to  pay  is 
without  consideration  and  void. — Martin  v.  Black's  Ex'rs, 
20  Ala.  309  ;  Jones  v.  Ashburnhdm,  4  Fast's  Eep.  455.  To 
make  a  promise  obligatory,  there  must  be  some  benefit  to 
the  party  making  it,  or  some  detriment  to  the  party  to 
whom  it  is  made.  In  this  case,  the  defendants  consent  that 
a  judgment  may  be  taken  against  them  at  the  earliest  time 
the  plaintiff  can  possibly  obtain  it  without  the  promise. 
There* was,  then,  no  benefit  to  them.  What  did  the  plain- 
tiff undertake  to  do  in  consideration  of  this  promise? 
Nothing  that  was  communicated  to  the  defendants.  He 
merely  forbore,  perhaps,  to  prepare  his  case  for  trial,  and 
on  this  account  would  have  been  entitled  to  a  continuance. 
But  the  promise  of  the  defendants  was  not  in  considera- 
tion of  this  failure  of  preparation  ;  it  was  but  a  declaration 
at  the  time  that  they  did  not  intend  to  defend.  We  can 
not  presume  that  they  had  no  defense  then,  or  that  none 
accrued  to  them  afterwards.  It  was  at  most  but  a  promise 
to  pay  money  which  they  already  owed.  If  the  plaintiff 
had  declared  to  them  that  he  would  not  sue  them  at  all  on 
their  note,  would  he  have  been  precluded  from  suing  ?  If 
he  had  promised  to  dismiss  the  suit,  could  he  have  been 
forced  to  do  it? — See  Comyn's  Dig.  p.  323,  (Action  upon 
the  Case  upon  Assumpsit) ;  JSrivin  &  Williams  v.  Erwin, 
25  Ala.  B.  236 ;  forward  et  al  v.  Armisiead,  12  Ala.  124  ; 
Kirlcsey  v.  Kirksey,  8  Ala.  131. 

The  court  erred  in  refusing  to  allow  the  defendants  to 
defend  the  suit.  It  is  unnecessary  to  consider  the  other 
assignments  of  error. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Note  by  Reportee. — At  a  subsequent  day  of  the  term. 
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the  appellee  applied  for  a  rehearing,  to  which  the  following 
response  was  made : 

B.  F.  SAFFOLD,  J.— The  appellee,  on  application  for 
rehearing,  insists  that  there  was  a  consideration  sufficient 
to  support  the  obligation  of  the  appellants  that  judgment 
should  be  taken  against  them.  He  says  they  expected  to, 
and  did  save  some  costs,  and  that  he  suffered  detriment  by 
the  precedence  which  other  causes  obtained  on  the  docket. 
Such  considerations  can  not  be  regarded  as  inuring  be- 
tween the  parties.  The  case  was  to  be  put  on  the  docket 
at  the  first  term  after  the  acceptance  of  service.  If  it 
could  not  be  then  tried,  it  can  not  be  held  the  fault  of  the 
defendant. 

It  is  not  denied  that  courts  have  power  to  enforce,  in  a 
summary  way,  agreements  relative  to  the  trial  and  dispo- 
sition of  causes  before  them.  But  this  is  more  than  such 
an  agreement.  The  right  of  one  partner  to  bind  anothor 
in  this  way  not  to  defend  a  suit ;  the  subsequent  payment 
of  the  money ;  fraud  in  making  or  obtaining  the  agree- 
ment ;  the  existence  of  some  valid  defense,  are  some  of 
the  questions  which  might  arise  in  such  a  case.  The  con- 
struction contended  for  by  the  appellee  would  even  pre- 
clude the  grant  of  a  new  trial,  no  matter  how  unjust  the 
recovery  might  be  shown  to  have  been.  It  is  against  the 
spirit  of  the  law  to  enforce  such  an  agreement. 

The  rehearing  is  denied. 


CURRY  vs.  DAYIS  et  al, 

[action  on  PBOMISSOBT  note,  given  in  COMPEOMISE  of  a  debt  DT7E  FOB  PUB- 
CHASE  OF  SLAVES,  IN  1863,  AFTEB  EMANCIPATION  PBOCLAMATION  OF  THB 
PBESIDENT.  ] 

1.   Compromise;   what  valid  consideration  for  notes. — A  compromise  in 

19 
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good  faith,  of  certain  notes  made  in  1863,  in  consideration  of  the  pur- 
chase of  slaves  in  the  same  year,  and  after  the  emancipation  proclama- 
tion of  the  president  of  the  United  States,  whereby  the  amount  of  the 
first  claim  was  largely  abated,  and  a  new  note  executed  in  considera- 
tion of  such  compromise,  is  a  sufficient  legal  consideration  to  sustain 
such  note  ;  and  this,  even  if  the  third  section  of  ordinance  No.  38  of 
the  convention  of  1867  was  not  unconstitutional.  The  fact  that  said 
third  section  is  unconstitutional,  places  the  question  beyond  doubt, 
2.  Claim  that  may  be  invalid,  compromise  of ;  -what  defense  can  not  he  »et  up 
against  note  for. — If  parties,  the  one  owning  and  the  other  owing  a 
claim  that  may  be  invalid,  entertain  doubts  about  the  validity  of  the 
claim,  and  make  an  honest  compromise  of  it,  a  note  given  in  consider- 
ation of  such  compromise  is  valid,  and  on  a  suit  on  such  note,  the  in- 
validity of  the  claim  compromised  can  not  be  set  up. 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  Hon.  J.  Mo  Caleb  Wiley. 

One  of  the  appellees,  John  N.  Davis,  purchased  from  the 
appellant  certain  slaves,  in  1863,  and  after  the  emancipa- 
tion proclamation  of  the  president  of  the  United  States. 
For  these  slaves,  Davis  executed  several  promissory  notes, 
some  of  which  fell  due  after  the  war.  In  1866,  Davis  was 
sued  upon  some  of  these  notes,  and  while  said  suits  were 
pending,  '*  Davis  was  informed  that  the  supreme  court  had 
decided  that  notes  given  for  the  purchase  of  slaves  could 
be  recovered  on,  and  was  advised  if  he  could  comprornise 
the  outstanding  notes  to  do  so.  The  appellee,  Davis,  there- 
upon went  to  the  plaintiff  and  compromised  the  outstand- 
ing notes  for  one-half  of  what  was  due  thereon,  and  gave 
his  note  on  the  28th  of  February,  1867,  for  the  amount 
agreed  on,  and  appellant  dismissed  the  pending  suits." 
This  occurred  before  the  passage  of  ordinance  No.  38  of 
convention  of  1867.  It  was  proved  that  the  compromise 
was  made  at  the  solicitation  of  the  appellee,  Davis ;  that 
he  expressed  himself  as  perfectly  willing  to  pay  the  amount 
agreed  on,  and  said  that  it  was  just  and  proper  that  he 
should  do  so,  and  that  he  gave  the  note  as  a  full  and  fair 
compromise  of  the  claim. 

The  note  given  in  compromise  of  the  debt  due  for  the 
purchase  of  the  slaves,  not  being  paid,  the  appellant  brought 
suit  against  the  appellees  in  1868.  The  defense  set  up  was, 
that  the  notes  sued  on  were  given  in  compromise  of  other 
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notes  given  in  1863  for  the  purchase  of  slaves,  and  that 
under  ordinance  No.  38,  of  the  convention  of  1867,  no  ac- 
tion could  be  maintained  thereon ;  and  on  the  trial,  the 
foregoing  being  all  the  evidence,  the  court  charged  the 
jury,  "  that  although  the  evidence  establishes  a  compromise 
between  the  parties,  yet  as  laws  are  never  to  act  retro- 
spectively, unless  it  is  made  so  by  express  words,  that  there- 
fore the  proviso  to  the  third  section  of  ordinance  No.  38 
of  the  constitutional  convention  of  Alabama,  adopted  De- 
cember 6th,  18  j7,  in  respect  to  compromises  and  settlement 
of  transactions  concerning  the  purchase-money  of  slaves, 
does  not  apply  to  compromises  and  settlements  made  be- 
fore its  adoption,  and  hence,  if  the  jury  believed  the  evi- 
dence, they  must  find  for  the  defendant." 
This  charge  is  now  assigned  as  error. 

W.  0.  Gates,  for  appellant. 
F.  M.  Wood,  contra. 

PECK,  C.  J. — The  notes,  the  subject-matter  of  the  com- 
promise, made  the  28th  day  of  February,  in  the  year  1867, 
were  valid  notes,  and  sustained  by  a  legal  consideration. 
They  were  notes  given  on  the  sale  of  slaves  made  by  the 
plain'tiflF  to  the  defendant,  John  N.  Davis,  in  this  State,  in 
the  year  1863. 

The  decision  in  the  case  of  McElvain  v.  Mudd,  Adm'r^ 
at  this  term,  is  decisive  of  this  question.  It  holds  that 
notes  made  in  consideration  of  slaves,  sold  in  good  faith, 
between  the  Ist  day  of  January,  1863,  the  date  of  the  pres- 
ident's proclamation,  commonly  known  as  the  emancipa- 
tion proclamation,  and  the  suppression  of  the  late  rebel- 
lion, are  valid,  and  supported  by  a  sujficient  consideration. 

It  is  not  denied  that  the  said  compromise  was  made  in 
good  faith  by  both  parties,  and  was  made  at  the  instance 
of  the  defendant,  said  John  N.  Davis. 

The  adoption  of  the  ordinance  No.  38  of  1867,  alter  the 
date  of  the  said  compromise,  even  if  free  from  any  consti- 
tutional objection,  in  no  way  affected  the  said  compromise, 
but  the  fact  that  the  third  section  was  unconstitutional  and 
void,  and  has  been  so  decided,  leaves  the  validity  of  said 
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compromise  free  from  any  doubts,  whatever  doubts  may 
have  existed  on  the  subject  before  that  decision  was  made. 
The  learned  judge  seems  to  have  supposed,  that  to  up- 
hold the  said  compromise,  would  be  to  give  the  proviso  to 
the  said  third  section  a  retrospective  operation,  and  for  that 
reason  he  held  the  said  compromise  to  be  invalid.  It  does 
not  appear  to  have  occurred  to  him,  that  the  purpose  of 
the  said  ordinance,  almost  exclusively,  was  to  operate 
retrospectively— to  operate  on  things  past,  and  not  on 
things  future ;  that  it  was  to  affect  sales  of  slaves  made, 
and  notes  given,  before  its  passage.  This  mistake  lead 
him  to  charge  the  jury,  that  the  said  proviso  did  not  apply 
to  compromises  and  settlements  before  the  adoption  of 
said  ordinance ;  and,  therefore,  he  charged  the  jury,  that 
if  they  believed  the  evidence,  they  must  find  for  the  de- 
fendants. That  charge  is,  manifestly,  erroneous,  and  for 
this  error,  the  judgment  is  reversed,  and  the  cause  is  re- 
manded for  another  trial. 


AEEINGTON,  Solicitor,  vs.  VAN  HOUTON  et  al, 

[AI»PEAIi  FBOM   OBDEB   BEFU8ING   MANDAMUS.] 

.  Mandamus;  when  will  not  he  granted. — If  a  county  treasurer  fails,  on 
demand,  to  pay  a  claim  which  has  been  duly  allowed,  filed  and  reg- 
istered, as  prescribed  by  law,  against  such  county,  when  there  are 
funds  in  the  county  treasury  to  pay  the  same,  he  and  his  sureties  be- 
come liable  to  a  motion  and  judgment,  in  the  name  of  the  party  to 
whom  such  claim  is  payable,  for  the  amount  thereof  In  such  a  case, 
therefore,  mandamus  will  not  be  awarded  to  compel  the  payment  of 
such  claim,  as  there  is  a  sufficient  remedy  by  motion  or  suit  on  the 
treasurer's  bond. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  Hon.  J.  McCaleb  Wiley. 

The  facts  are  fully  stated  in  the  opinion. 
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S.  F.  Rice,  for  appellant. 
F.  M.  Wood,  contra. 

PETERS,  J. — This  is  a  controversy  arising  out  of  a  de- 
mand for  the  payment  of  conflicting  claims,  by  the  county 
treasurer  of  Barbour  county. 

On  the  conviction  of  one  John  Smith,  in  the  Barbour 
circuit  court,  at  the  spring  term  thereof,  1866,  on  a  charge 
of  assault  and  battery,  the  appellant  Arrington,  as  solicitor 
of  said  circuit  in  which  Barbour  county,  in  this  State,  is 
included,  became  entitled  to  a  solicitor's  fee  of  fifteen  dol- 
lars, which  was  taxed  in  the  costs  against  said  Smith.  Ex- 
ecution was  issued  against  Smith,  and  returned  "  no  prop- 
erty found,"  at  the  fall  term  of  said  court  after  said  con- 
viction. Arrington  then  presented  his  claim  to  the  county 
treasurer  of  said  county  of  Barbour,  and  had  the  same 
registered  as  required  by  law.  This  was  done  in  January, 
1867. 

At  the  fall  term,  1868,  of  said  Barbour  circuit  court,  said 
Arrington,  as  such  solicitor  as  aforesaid,  demanded  pay- 
ment of  his  said  claim  of  the  county  treasurer  of  said  county, 
who  refused  to  pay  the  same,  but  acknowledged  that  at 
the  time  of  said  demand  he  had  in  his  hands,  as  such 
treasurer  aforesaid,  the  sum  of  fifteen  dollars  of  fines  and 
forfeitures  in  the  county  treasury  of  said  county,  but  that 
said  treasurer  was  holding  said  sum  of  fifteen  dollars  of 
fines  and  forfeitures  to  be  paid  to  one  Seth  Mabry,  in  sat- 
isfaction of  certain  witness  certificates  held  and  owned  by 
said  Mabry,  and  which  fund  was  claimed  by  said  Mabry 
for  that  purpose. 

It  appears  from  the  statement  in  the  record  that  Mabry 
held  and  owned  a  State  witness  certificate  for  seventeen 
dollars  and  fifty  cents,  which  had  been  duly  certified  by 
the  clerk  of  said  circuit  court  of  Barbour  county  as  a  claim 
against  the  said  county  of  Barbour,  and  duly  presented  to 
the  treasurer  of  said  county  and  registered  as  required  by 
law,  in  June,  1867.  And  upon  this  witness  certificate  said 
Mabry  claimed  the  fund  of  fifteen  dollars  abovesaid  in 
the  hands  of  said  county  treasurer. 

Upon  this  state  of  facts,  Arrington  applied  to  the  honora- 
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ble  judge  of  the  circuit  court  of  said  county  of  Barbour  at  the 
fall  term,  18ti8,  for  a  mandamus  or  other  proper  process  or 
order  to  compel  the  county  treasurer,  who  was  then  one 
Van  Houton,  to  pay  to  him,  said  Arrington,  on  his  fee 
aforesaid,  said  sum  of  fifteen  dollars. 

This  application  on  behalf  of  said  Arrington  was  refused 
and  denied  by  the  court,  and  the  costs  of  said  application 
were  taxed  against  the  said  Arrington.  To  this  refusal 
and  judgment  of  the  court  below,  the  said  Arrington  ex- 
cepted, and  now  brings  his  case  into  this  court,  and  renews 
his  application  here,  as  upon  appeal. 

These  claims  are  each  required  to  be  presented  to  the 
county  treasurer,  and  registered  and  numbered  as  pre- 
scribed by  law.  This  is  required  of  all  claims  which  are 
allowed  and  authorized  to  be  paid  by  the  county  treasurer. 
Rev.  Code,  §  926,  cl.  2^  3.  And  after  they  are  so  presented* 
registered,  and  numbered,  they  become  and  are  allowed 
claims  against  the  county  treasurer,  and  when  there  are 
funds  in  his  hands,  out  of  which  they  are  authorized  to  be 
paid,  he  becomes  bound  to  pay  them,  as  required  by  law. 
If  he  fails  to  do  this,  upon  demand,  he  may  be  sued  at  law 
for  the  same,  by  notice  and  motion  against  him  and  his 
securities,  and  judgment  obtained  against  them  in  the  name 
of  the  party  to  whom  the  claim  is  payable,  his  legal  rep- 
resentatives, or  assigns,  for  the  amount  of  the  claim. — 
Rev.  Code,  §§  930,  4343,  4222,  4221. 

This  affords  a  sufficient  remedy  at  law,  without  the  ne- 
cessity for  resort  to  the  extraordinary  remedy  of  man- 
damus. When  this  is  the  case,  a  mandamus  will  be  denied, 
as  there  is  another  specific  and  sufficient  remedy  provided 
by  law. —  Tarver  v.  Commissioners  Court  of  Tallapoosa 
County,  17  Ala.  527 ;  Ux  parte  Robins,  29  Ala.  71  ;  Shep. 
Dig.  p.  696. 

Let  the  judgment  of  the  court  below  be  affirmed,  and 
the  application  in  this  court  be  denied.  And  the  said  Ar- 
rington will  pay  the  costs  in  this  court  and  in  the  court 
below. 
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TALLADEGA  INSURANCE  COMPANY  vs.    WOOD- 
WARD. 

[action  ok  cbetificate  op  deposit.] 

1.  Service  of  process  ;  who  may  lawfully  accept. — In  a  suit  against  a  cor- 
poration, any  officer,  agent  or  employee  thereof,  on  whom  the  sum- 
mons and  complaint  may  be  executed,  is  competent  to  accept  the 
service. 

2.  Service  of  process,  acceptance  of;  what  not  evidence  of. — An  acceptance 
of  service  by  one  secretary  of  the  corporation,  is  not  of  itself  sufficient 
evidence  that  he  bears  that  relation  to  the  corporation. 

3.  Judgment  entry,  recital  that  "service  was  proven  to  satisfaction  of  the 
court;"  hou)  construed- — A  recital  in  the  judgment  entry  that  "service 
was  proven  to  the  satisfaction  of  the  court, "  will  be  intended  to  mean 
that  one  who  accepted  service  as  secretary  of  a  corporation,  was  shown 
by  the  proof  to  have  been  such  secretary,  in  order  to  sustain  the  judg- 
ment. 

4.  Certijioate  of  deposit ;  judgment  by  default,  without  intervention  of  jury, 
may  be  rendered  on. — A  certificate  of  deposit  is  an  instrument  in  writing 
ascertaining  the  plain tiflTs  demand,  upon  which  a  judgment  by  default 
may  be  entered  up  by  the  clerk,  without  the  intervention  of  a  jury. 

Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before  Hon.  John  Henderson. 


The  opinion  contains  the  facts. 

John  T.  Heflin,  for  appellant. 
J.  A.  WoopwARD,  pro  se. 


B.  F.  SAFFOLD,  J.— This  suit  was  brought  by  the 
appellee  against  the  appellant.  The  plaintiff  claimed  of 
the  defendant  a  specified  sum  of  money  as  due  on  a  writ- 
ing as  follows :  "$3,900.  Talladega  Insurance  Company, 
Talladega,  Alabama,  January  13,  1862.  Mr.  James  A. 
Woodward  has  deposited  in  this  office,  with  interest, 
thirty-nine  hundred  dollars  to  the  credit  of  himself,  pay- 
able on  the  return  of  this  certificate,  properly  endorsed. 
James  Q.  L.  Huey,  secretary." 
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The  service  of  the  summons  was  effected  thus  :  "  The 
defendant,  its  secretary  and  managing  agent,  hereby 
acknowledges  legal  service  of  the  within  summons  and 
complaint,  and  waives  copy  ;  also  waives  entry  on  appear- 
ance docket  at  spring  term,  I860.  April  17, 1866.  James 
G.  L.  Huey,  secretary."  The  judgment  was  by  default, 
and  recites  that  service  was  "  proven  to  the  satisfaction  of 
the  court." 

The  objections  of  the  appellant  may  be  embraced  in  two 
propositions :  1.  The  record  does  not  show  service  of 
process  on  the  defendant.  2.  The  cause  of  action  did  not 
authorize  a  judgment  by  default  and  without  a  writ  of 
inquiry. 

When  process  against  a  corporation  is  executed  by  the 
sheriff  on  one  of  its  officers  or  agents,  proof  is  necessary 
that  the  person  served  is  an  officer  or  agent  upon  whom  it 
may  be  served. — Cole  v.  Wetumpka  and  C.  B.  B.  Co.,  6  Ala. 
655 ;  Lyon  v.  Lorant,  3  Ala.  151.  A  summons  to  a  cor- 
poration may  be  executed  by  the  delivery  of  a  copy  of  the 
summons  and  complaint  to  the  president,  or  other  head 
thereof,  secretary,  cashier  or  managing  agent  thereof. — 
Revised  Code,  §  2568.  Acceptance  of  service  of  summons 
is  usually  an  acknowledgment  in  writing  of  notice  of  the 
suit,  and  of  the  delivery  of  a  copy  of  the  summons  and 
complaint.  Can  the  president  or  other  officer  or  agent 
above  mentioned  accept  service  ?  The  service  upon  him, 
though  on  account  of  his  connection  with  the  corporation, 
is,  nevertheless,  a  personal  act.  It  is  notice  to  an  individ- 
ual of  a  proceeding  against  the  body  he  represents,  and 
his  acceptance  of  service  is  nothing  more  than  his  decla- 
ration in  writing  that  he  has  received  such  notice.  Any 
one  on  whom  service  may  be  executed,  may  acknowledge 
that  he  has  been  served. 

The  proof  of  service,  which  was  satisfactory  to  the 
court,  must  be  held  to  include  the  facts  that  Huey  signed 
the  acceptance  of  service  found  on  the  summons  and  com- 
plaint, and  that  he  professed  to  do  so  as  the  secretary  of 
the  corporation.  That  he  was  the  secretary  must  be  shown. 
Did  this  profession  of  his  amount  to  such  a  showing  ?  The 
act  of  Huey  in  accepting  service  was  not  performed  as  the 
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agent  of  the  company.  He  may  have  been  without 
authority  from  it  to  do  so,  as  would  be  almost  invariably 
the  employee,  who  may  be  served  when  the  oflScers  named 
are  unknown  or  reside  out  of  the  State.  —Revised  Code, 
§  2569.  Huey  would  undoubtedly  be  a  competent  witness 
to  prove  his  agency. — Revised  Code,  §  2704.  But  his  mere 
declaration  that  he  was  the  secretary,  not  made  at  the 
time  of  transacting  the  business  of  his  agency,  and,  per- 
haps, not  within  the  scope  of  his  authority,  cannot  be 
received  to  bind  his  principal. —  Williams  v.  Fiizpatrick, 
Governor,  20  Ala.  791.  The  recital  in  the  judgment  entry 
that  service  was  proven  to  the  satisfaction  of  the  court 
must,  however,  be  construed  to  mean  that  evidence  was 
introduced  tending  to  show  that  Huey  was  the  secretary 
of  the  company.  It  was  the  duty  of  the  circuit  court  to 
have  required  such  proof  as  was  legal,  and  so  much  as  was 
necessary,  and  we  must  suppose  that  the  requisition  was 
made.  Every  intendment  must  be  made  in  favor  of  the 
judgment  of  a  subordinate  court  which  can  consistently  be 
made. — Norwood  &  Chambers  v.  Riddle,  J.  Ala.  195 ;  Earhee 
et  al.  V.  Ware,  9  Port.  291.  The  like  presumption  must  be 
indulged  in  reference  to  the  entry  of  the  case  on  the 
appearance  docket.  Such  a  supposition  is  only  negatived 
by  the  waiver  made  by  Huey  on  the  summons. 

The  first  count  of  the  complaint  is  a  special  one,  upon 
what  may  properly  be  termed  a  certificate  of  deposit  bear- 
ing interest.  It  is  upon  a  written  instrument,  the  founda- 
tion of  the  suit,  purporting  to  be  signed  by  the  aefendant's 
agent,  and  must  be  received  in  evidence  without  proof  of 
the  execution,  unless  the  execution  thereof  is  denied  by 
affidavit. — Rev.  Code,  §  2682.  It  ascertains  the  plaintiff's 
demand,  and  the  judgment  by  default  may  be  entered  up 
by  the  clerk  without  the  intervention  of  the  jury. — Rev. 
Code,  §  2770  ;  2b.  p.  678,  (form  of  plea  of  non  est  factum)  ; 
Alabama  Coal  Mining  Company  v.  Brainard,  35  Ala.  476. 
It  was,  in  effect,  a  promissory  note,  payable  on  demand, 
and  the  commencement  of  the  suit  was  a  sufficient 
demand. — Story  on  Promissory  Notes,  §  §  29,  12.  The 
requirement  that  the  writing  was  to  be  returned  properly 
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endorsed  amounted  to  nothing,  while  it  remained  in  the 
hands  of  the  original  holder. 

The  authority  of  this  company  to  receive  money  on 
deposit  was  determined  in  the  case  of  Talladega  Insurance 
Company  v.  Landers,  January  term,  1869. 

The  judgment  is  affirmed. 


ALBRITTON,  Guardian,  vs.  CANTERBERRY  et  al. 

[appeal  fbom  oedeb  of  cibcdit  codbt,  annulling  and  setting  aside 
a  judgment  bendebed  at  a  foemee  teem  theeeof  and  taxing  plain- 
tiff with  costs.] 

1.  Appeal;  what  such  final  judgment  as  will  authorize. — An  order  of  the 
circuit  court  setting  aside  and  annulling  a  judgment  rendered  by  it  at  a 
previous  term,  and  taxing  the  plaintiff  with  costs,  is  such  a  final  judg- 
ment as  will  authorize  an  appeal  to  this  court. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  Hon.  J.  Q.  Smith. 

Facts  are  sufficiently  stated  in  the  opinion. 

Cox,  WrrcHER  &  Rugeley,  for  appellant. 
James  Buell,  contra. 

PECK,  C.  J. — The  order  and  judgment  of  the  court  be- 
low, setting  aside  and  annulling  the  judgment  of  said  court, 
rendered  at  a  previous  term  thereof,  in  favor  of  the  appel- 
lant, guardian,  &c.,  against  said  appellees,  and  taxing  her 
with  the  costs,  is  a  final  judgment,  upon  which  an  appeal 
can  be  properly  taken  to  this  court. 

The  said  order  and  judgment  is  reversed,  on  the  author- 
ity of  the  case  of  McElvain  et  al.  v.  William  Mudd,  Adm'r, 
decided  at  this  term,  declaring  the  3d  section  of  the  ordi- 
nance of  the  convention  of  this  State,  No.  38,  passed  the 
6th  day  of  December,  1867,  unconstitutional  and  void. 
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The  cause  is  remanded  to  the  court  below,  with  direct- 
ions to  set  aside  and  vacate  said  order  and  judgment,  so 
rendered  by  said  court,  setting  aside  and  annulling  the 
said  judgment  rendered  in  favor  of  said  appellant,  guard- 
ian, &c.,  as  aforesaid. 

The  appellees  will  pay  the  costs  of  this  court  and  of  the 
court  below. 


CLARK,  Adm'r,  vs,  WASHINGTON. 

[au<owanck  of  claim  aoainst  insolvent  estate.] 

1.  8t4itute  of  non-claim,  anewer  to  plea  of;  when  bad  on  demurrer.—  The 
answer  to  a  plea  of  the  statute  of  non-claim,  which  discloses  the  fact 
that  a  claim  or  debt  against  an  insolvent  estate  was  not  presented  to  the 
representative  of  such  estate,  within  eighteen  months  after  the  grant 
of  letters  testamentary  or  of  administration  on  said  estate,  is  bad  on 
demui-rer.— (Peck,  C.  J.  dissenting,  and  holding,  that  in  this  case  the  fact' 
relied  on,  as  a  replication  to  the  plea  of  statute  of  non-claim,  were  tanta- 
mount either  to  an  actual  presentment  of  the  daim,  or  to  a  toaiter  thereof,  or 
to  an  excuse  for  not  presenting  the  sam^) 

2.  Claim,  presentation\of ;  when  may  be  inferred  hy  ^"ury.— Nevertheless, 
upon  an  issue  properly  made  before  a  jury,  the  facts  relied  on,  as  a  rep- 
lication in  this  case,  may  warrant  a  finding  of  a  proper  presentation  of 
the  claim. 

Appeal  from  the  Probate  Court  of  Greene. 
Tried  before  Hon.  Wm.  Miller. 

The  material  facts  of  the  case  are  as  fully  set  out  in  the 
opinion  of  the  court,  and  in  the  dissenting  opinion  of  the 
chief  justice,  as  they  can  be  gathered  from  a  rather  defect- 
ive record. 

Morgan  &  Jolly,  for  appellant. 
W.  P.  Webb,  contra. 
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PETEBS,  J. — The  record  in  this  case  is  very  defective 
in  the  statement  of  the  facts  on  which  the  court  acted. 
The  controversy  which  is  sent  here  for  review  and  correction 
arose  on  the  application  of  Mrs.  Washington,  in  the  pro- 
bate court  of  Greene  county,  in  this  State,  to  have  a  claim 
allowed  in  her  favor  against  the  estate  of  Samuel  F.  Hale, 
deceased,  for  $5,550  00.  The  estate  of  Hale  had  been  de- 
clared insolvent,  and  Clark,  the  administrator  de  bonis  non 
of  that  estate,  objected  to  the  allowance  of  Mrs.  Wash- 
ington's claim,  for  several  reasons — one  of  which  was, 
that  it  had  not  been  presented  as  required  by  law,  within 
eighteen  months  after  the  grant  of  letters  testamentary  or 
of  administration  on  Hale's  estate,  and  that  it  was  conse- 
quently barred  by  the  statute  of  non-claim. 

The  mode  of  proceeding  adopted  by  the  parties  to  the 
controversy,  in  the  probate  court,  was  a  statement  of  the 
cause  of  action  against  the  estate  of  Hale  as  upon  a  com- 
plaint in  an  action  at  law,  filed  in  the  name  of  Mrs.  Wash- 
ington. To  this,  the  representative  of  Hale's  estate  pleaded 
several  pleas  in  objection  to  the  allowance  of  the  claim 
insisted  on,  as  in  an  action  at  law,  and  the  claimant  replied 
and  the  representative  rejoined  until  an  issue  in  fact  or  in 
law  was  reached.  A  jury  was  waived  and  the  issues  were 
tried  by  the  court  alone.  The  decision  of  the  court  was  in 
favor  of  Mrs.  Washington,  and  the  claim  was  ordered,  by 
the  court  of  probate,  to  be  allowed.  To  this  decision  and 
judgment  of  the  court  the  administrator  of  Hale's  estate 
excepted,  and  tendered  his  bill  of  exceptions,  reserving  his 
objections,  which  was  dated  and  signed  by  the  judge  pre- 
siding, and  made  a  part  of  the  record.  From  this  order 
of  allowance  the  controversy  is  brought,  by  appeal,  to  this 
court,  by  the  administrator  of  the  estate  of  Hale. 

The  claim  here  sought  to  be  charged  against  the  estate 
of  Samuel  F.  Hale,  deceased,  was  founded  on  a  bill  of 
exchange,  on  which  the  deceased  was  an  acceptor.  There 
were  three  pleas  filed  in  objection  to  its  allowance.  Mrs. 
Washington  asserted  that  she  was  the  owner  of  the  bill  of 
exchange,  and  the  claim  for  its  allowance  was  set  up  in  her 
favor. 

The  first  plea  insisted  on  the  bar  of  the  statute  of  non- 
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claim,  for  want  of  proper  presentation,  within  eighteen 
months  after  grant  of  administration,  and  the  second  plea 
was  to  the  same  effect ;  but  in  it,  it  was  insisted  that  the 
claim  had  not  been  filed  as  required  by  law,  so  as  to  remove 
the  bar  of  the  statute  of  non-claim.  Both  these  objec- 
tions might  have  been  included  in  the  same  plea.  The 
third  plea  will  not  be  noticed  in  this  opinion,  as  the  evi- 
dence on  which  the  court  acted  seems  to  have  been  left 
very  uncertain,  in  the  bill  of  exceptions,  and  its  discussion 
is  not  necessary  to  dispose  of  the  case. 

To  the  first  and  second  pleas  there  was  a  replication, 
which  insisted  on  the  fact  that  Mrs.  Hale,  who  was  the 
administratrix-in-chief  of  her  husband's  estate,  (said  Sam- 
uel F.  Hale,  deceased,)  had,  in  July,  1863,  given  Mrs. 
Washington  written  notice  to  sue  another  party  in  the  bill 
of  exchange,  in  which  notice  there  was  an  exact  descrip- 
tion of  the  bill  and  all  its  particulars — possibly  a  copy, 
though  this  is  not  certain.  In  this  replication  it  appears 
that  Mrs.  Hale  had  been  appointed  administratrix  of  her 
husband's  estate  on  the  seventeenth  day  of  September, 
1861.  It  also  appears  in  the  pleadings  that  the  bill  of 
exchange  fell  due  on  the  first  of  March,  1862,  and  that  it 
had  been  duly  protested,  and  notice  thereof  properly 
given  to  all  the  parties  to  it ;  and  it  is  insisted  that  this 
notice  to  Mrs.  Washington  was  a  waiver  of  presentation, 
and  the  filing  of  said  claim  as  required  by  the  statute,  so 
as  to  obviate  the  bar  of  non-claim,  thus  interposed. 

To  the  replication  thus  pleaded  the  administrator  of 
Hale  demurred,  and  the  demurrer  was  overruled  by  the 
court.  In  this  the  court  erred.  The  demurrer  should  have 
been  sustained.  The  replication  did  not  show  an  actual 
presentation  of  the  claim  in  controversy  to  the  adminis- 
trator of  the  estate  of  said  Hale,  within  the  time  required 
by  law,  nor  any  sufficient  excuse  for  the  same.  Less  than 
this  was  not  sufficient  to  remove  the  bar  of  the  statute. 

There  must  be  an  actual  presentation  of  the  claim 
within  the  statutory  limit,  or  it  must  be  filed  in  lieu  of  pre- 
sentation, as  required  by  law,  (Bev.  Code,  §§  2239,  2241,) 
or  this  must  be  waived. 

In  Pippin,  use,   &c.,  v.  Hewlett,   Adm'r,  Chief  Justice 
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Dargan  lays  down  the  rule,  which  has  ever  since  been  fol- 
lowed by  this  court.  He  says  :  "  It  is  too  well  settled  by 
the  decisions  of  this  court  to  be  now  controverted,  that  the 
mere  knowledge  on  the  part  of  an  executor  or  administra- 
tor of  the  existence  of  a  claim  or  debt  against  the  estate 
he  represents  is  not  sufficient  to  supersede  the  neoessity  of 
presentation  of  the  claim  to  him." — 17  Ala.  291,  293.  We 
feel  no  inclination  to  depart  from  this  construction  ;  and 
governed  by  it,  the  replication  in  this  case  was  bad,  and 
should  have  been  overturned  on  demurrer. 

It  may,  nevertheless,  be  observed  that  upon  an  issue 
properly  formed,  the  facts  here  relied  on  as  a  replication 
may  furnish  sufficient  proof  to  a  jury  to  sustain  a  finding 
in  favor  of  a  proper  presentation  of  the  claim,  arising  on 
the  bill  of  exchange  in  a  new  trial. — Harrisoris  Adnir  v. 
Jones'  Adm'r,  33  Ala.  258 ;  Frazier's  Ex'ts  v.  Fraytor, 
36  Ala.  691. 

The  judgment  of  the  probate  court  is  therefore  reversed, 
and  the  cause  is  remanded  for  a  new  trial,  that  right  and 
justice  may  be  done. 

Mrs.  Washington  will  pay  the  costs  of  this  appeal  in  this 
court  and  the  court  below. 

PECK,  C.  J.,  (dissenting.) — I  feel  constrained  to  dissent 
from  the  decision  of  the  majority  of  the  court,  just  an- 
nounced in  this  case. 

I  admit,  a  mere  knowledge  of  a  claim  by  an  administra- 
tor is  not  sufficient  to  excuse  the  creditor  from  presenting 
his  claim  within  the  time  prescribed  by  the  statute ;  but,  in 
this  case,  there  was  much  more  than  a  mere  knowledge  of 
the  existence  of  the  claim.  The  administratrix  not  only 
knew  of  the  claim,  but  she  also  knew  all  about  it.  She 
knew  the  nature,  character,  and  even  the  very  form  and 
amount  of  the  claim,  and  when  due  and  payable ;  but  she 
insisted,  her  deceased  husband  was  a  mere  accommodation 
acceptor — a  mere  security;  and^ith  all  Jthis  knowledge, 
she  gave  written  notice  to  the  holder  and  owner  of  the 
claim,  Mrs.  Washington,  unless  she  sued  the  real  debtor,  a 
Mr.  Ridgway,  to  the  next  succeeding  court,  she  would  not 
hold  the  estate  of  her  said  husband  bound  to  pay  it. 
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What  good  would  a  formal  presentment  of  the  claim 
have  done,  after  all  this  ?  It  would  have  given  her  no  in- 
formation that  she  did  not  already  have.  But,  let  us  sup- 
pose, after  this  notice  was  given  to  Mrs.  Washington,  she 
had  gone  to  Mrs.  Hale,  the  administratrix,  and  made  an 
actual  formal  presentment  of  the  claim,  what,  most  proba- 
bly, would  have  taken  place  between  these  two  ladies? 
Mrs.  Hale,  most  likely,  would  have  said,  in  substance,  Mrs. 
Washington,  you  might  have  saved  yourself  all  this  trou- 
ble ;  I  know  all  about  your  claim,  and  did  I  not  tell  you,  by 
my  notice,  I  would  not  pay  it,  unless  you  sued  Mr.  Ridg- 
way  to  the  first  court  ?  Did  you  suppose  I  was  not  in  earn- 
est in  this  thing?  After  such  an  interview,  they  would 
hardly  have  separated  with  their  good  opinion  of  each 
other  much  increased. 

The  law  never  requires  a  vain  thing  to  be  done. 

For  these  reasons,  and  others  that  might  be  given,  I  hold 
the  statements  in  the  first  replication  to  the  third  plea,  are 
tantamount  to  either  an  actual  presentment  of  the  claim, 
or  a  waiver  of  such  presentment,  or  an  excuse  for  not  pre- 
senting the  same.  Therefore,  I  think,  the  demurrer  to  said 
replication  was  properly  overruled,  and  that  the  judgment 
of  the  probate  court  should  be  affirmed. 


BRAY  &  BROS,  vs.  LAIRD  eT  al. 

[appeal  fbom  obdeb  dismissing  levy  of  attachment.] 

1.  Exempt  property,  right  of  debtor  to  select  /  what  not  impaired  by. — Under 
the  State  constitution,  the  right  of  a  debtor  to  select  the  property 
which  he  will  retain  as  exempted  from  execution,  can  not  be  impsdred 
by  the  levy  of  an  attachment  or  execution  upon  any  portion  of  it,  nor 
by  his  omission  or  refusal  to  tender  other  property  in  lieu  of  that 
levied  on,  nor,  in  this  case,  by  the  fact  that  the  debtor  had  other  per- 
sonal property  of  greater  value  than  the  amount  exempted.  (Peck,  0. 
J. ,  dissenting. ) 
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2.  Appeal ;  what  not  such  final  order  as  ivill  authorize. — Dismissing  the 
levy  of  an  attachment,  is  not  such  a  final  order  as  will  authorize  an 
appeal  to  this  court. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  H.  D.   Clayton,  Esq.,  an  attorney  of  the 
court,  under  §  758  of  Eevised  Code. 

The  facts  are  sujBSciently  set  out  in  the  opinion. 

F.  M,  Wood,  for  appellants. 
Jno.  Gill  Shorter,  contra. 

B.  F.  SAFFOLD,  J, — An  attachment  was  issued  at  the 
instance  of  the  appellants  against  the  appellees,  and  levied 
on  some  household  furniture.  The  defendants  moved  to 
quash  the  levy,  and  dissolve  the  attachment,  on  the  ground 
that  the  property  levied  on  was  exempt  from  levy  and  sale. 
In  support  of  the  motion,  the  defendants  proved  that  they 
were  husband  and  wife,  and  that,  a  few  hours  after  the 
levy,  they  claimed  the  property,  under  oath,  as  exempt 
under  the  statute.  They  also  claimed  it  under  the  provis- 
ions of  the  State  constitution,  the  debt  having  been 
contracted  since  it  became  operative.  The  plaintiff  proved, 
and  it  was  admitted,  that  Mrs.  Laird  had  other  personal 
property,  in  excess  of  the  amount  protected  by  the  consti- 
tution or  the  statute,  but  the  property  levied  on  was  not 
worth  so  much.  The  court  dismissed  the  levy,  to  which 
the  plaintiff  excepted. 

In  Boss  V.  Hannah,  18  Ala.  125,  it  was  decided  that, 
under  the  statute  exempting  certain  articles  from  execu- 
tion, the  debtor  had  a  right  to  elect  which  he  would  retain, 
and  that  this  right  was  not  divested  by  the  mere  levy  of 
an  execution  on  some  of  the  property,  even  without  his 
tendering  to  the  officer  those  which  he  had  omitted  to  seize 
under  the  execution.  If,  however,  after  the  levy,  and 
before  the  sale,  the  debtor  should  put  the  articles  not  levied 
on  out  of  the  officer's  way,  this  would  amount  to  an  election 
to  retain  them,  and  determine  the  right. 

Under  the  constitution,  $1,000  worth  of  the  personal 
property  of  any  resident  of  this  State,  to  be  selected  by 
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such  resident,  is  exempted  from  sale  on  execution,  or  other 
final  process  of  any  court,  issued  for  the  collection  of  any 
debt  contracted  after  its  adoption. — Const.  Art.  14,  §  1. 
The  right  of  selection  is  thus  placed  beyond  the  reach  of 
legislation  or  judicial  restraint  before  the  sale.  Whether 
the  legislature  can  impose  on  him  an  obligation,  to  tender 
other  property  in  lieu  of  that  levied  on,  or  deny  that  he 
had  more  than  the  amount  exempted,  or  not,  it  is  sufficient 
for  our  inquiry  that  it  has  not  done  so.  We,  therefore, 
decide  that  the  right  of  the  defendants  to  elect  what  prop- 
erty they  would  retain,  was  not  affected  by  the  fact  that 
they  had  other  personal  property  of  greater  value  than 
the  amount  exempted,  and,  also,  that  they  were  not  bound 
to  tender  other  property  in  lieu  of  that  levied  on.  The 
dismissal  of  the  levy  of  the  attachment,  however,  was  not 
such  a  final  judgment  as  will  support  an  appeal  to  this 
court. —  Woodruff  V.  Rose,  June  term,  1869.  The  appeal  is 
dismissed. 

Peck,  C.  J.,  concurred  in  the  dismissal  of  the  appeal,  but 
dissented  from  the  construction,  by  the  majority  of  the 
court,  of  the  exemption  laws  as  found  in  the  constitution 
and  the  statutes. 


ABRAMS,  Surviving  Partner,  vs.  SEALE,  Adm'r. 

[action  against  WABEHOUSEMEN  fob  FAILnBB  TO  DEUTEB  COTTON.] 

.  Estoppel;  when  set  up,  what  proper  inquiry  for  jury. — In  a  suit  against 
warehousemen  on  cotton  receipts  for  the  non-delivery  of  cotton,  the 
defendant's  witnesses  testified  that  the  plaintitf,  in  the  presence  and 
hearing  of  the  defendant,  declared  that  he  had  sold  his  cotton,  a  part 
of  which  had  already  been  deposited  at  the  warehouse,  to  another  per- 
son who  was  present,  and  who  immediately  directed  the  manager  of 
tfie  warehouse,  in  the  presence  and  hearing  of  the  plaintiff  and  defend- 
ant, to  ship  the  cotton  to  his  order  as  he  received  it,  which  was  accord- 
ingly done, — Held,  that  a  charge  to  the  jury,  that  if  these  facts  occurred 
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after  the  receipts  were  given  for  the  cotton,  the  verdict  should  be  for 
the  defendant,  but  nothing  which  transpired  before  could  bar  the 
plaintiff's  action,  was  erroneous,  and  that  the  proper  inquiry  for  the 
jury  was,  whether  the  declarations  and  conduct  of  the  plaintiff,  under 
the  circumstances,  were  calculated  to,  and  did,  mislead  the  defendant. 


Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  P.  O.  Harpek. 

This  was  an  action  commenced  by  Ward,  against  J.  R. 
&  H.  S.  Abrams,  as  warehousemen,  to  recover  damages  for 
the  failure  to  deliver  seven  bales  of  cotton  stored  with  them 
on  the  12th  and  14th  of  March,  18136.  During  the  pend- 
ency of  the  suit.  Ward  having  died,  his  administrator  was 
made  party  plaintiff,  and  H.  S.  Abrams  having  also  died, 
the  suit  proceeded  against  J.  R.  Abrams  as  surviving 
partner. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  there 
was  a  demurrer  to  the  complaint,  which  was  overruled,  but 
as  the  bill  of  exceptions  does  not  say  that  the  action  of  the 
court  was  excepted  to,  it  is  not  noticed  in  the  opinion,  and 
is  unnecessary  to  be  here  set  out.  The  plaintiff  also  proved 
the  storing  of  the  cotton,  a  demand  for,  and  a  failure  to 
deliver,  the  same,  and  there  rested  his  case. 

The  defendant  then  proved  by  J.  M.  Jennings,  the  clerk 
and  manager  of  the  warehouse  during  the  year  1866,  that 
the  cotton  about  which  the  suit  was  brought  was  the  last 
of  thirty- three  bales  of  cotton  stored  by  plaintiff  with  de- 
fendant, at  different  times  and  in  separate  lots,  during  the 
year  18b6;  that  after  some  of  said  cotton  was  received, 
but  before  the  seven  bales  were  stored  in  the  warehouse, 
the  plaintiff,  together  with  the  defendant,  and  one  Green 
and  witness,  were  all  together  at  the  warehouse,  in  Febru- 
ary, 1866,'_.when  plaintiff,  in  the  presence  and  hearing  of 
defendant  and  witness,  and  Green,  stated  that  he  had  sold 
his  thirty-three  bales  of  cotton  to  Green,  and  thereupon 
said  Green,  in  the  presence  and  hearing  of  plaintiff  and 
defendant  and  witness,  directed  witness  to  ship  said  cotton 
to  his  commission  merchant  in  Mobile,  which  was  accord- 
ingly done  as  fast  as  the  cotton  was  received  at  the  ware- 
house ;  that  plaintiff  was  present  on  one  occasion  when 
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some  of  said  cotton  was  beiug  shipped  to  Green,  and  saw 
it,  and  made  no  objection,  nor  as  far  as  witness  knew  did 
be  make  any  objection  until  months  afterwards. 

Verdery,  a  witness  for  defendant,  testified,  in  substance, 
that  he  bought  the  cotton  from  Ward,  as  Green's  agent, 
and  directed  its  shipment  as  delivered  at  the  warehouse ; 
that  Ward  had  notice  of  this,  and  did  not  object,  but  con- 
sented to  wait  for  a  short  time  for  the  balance  of  the  pur- 
chase-money due  on  the  cotton.  The  receipts  for  the  seven 
bales  of  cotton  were  delivered  to  Ward  at  the  time  of  de- 
livery of  the  cotton,  for  a  voucher  with  which  to  settle  with 
Green. 

The  plaintiff  then  introduced  one  Yeldell,  and  offered  to 
prove  by  him  the  contents  of  a  written  contract  between 
Green  and  Ward,  in  relation  to  the  sale  of  the  cotton, 
wherein  it  was  stipulated  that  the  cotton  should  only  be 
shipped  as  paid  for,  and  the  receipts  for  the  cotton  to  be 
left  with  Ward's  agent  in  Greenville.  This  witness  testified, 
that  the  contract  was  executed  in  duplicate,  that  one  copy 
was  left  by  Ward  with  witness,  and  had  been  lost  or  de- 
stroyed, and  Green,  then  out  of  the  State,  had  the  other. 
Upon  this  predicate,  the  court  admitted,  against  defendant's 
objection,  secondary  evidence  to  prove  the  contents  of  the 
written  instrument,  as  before  set  out,  and  defendant  ex- 
cepted. There  was  no  evidence  that  the  defendants  or  their 
agents  had  any  notice  of  said  contract  or  its  contents.  The 
plaintiff  introduced  evidence  of  the  declarations  of  Green,  at 
a  time  when  the  cotton  was  seized  by  the  United  States  au- 
thorities, to  the  effect,  that  it  was  not  his  until  he  paid  the 
purchase- money.  It  was  admitted,  that  the  defendant  was 
not  present  and  did  not  know  of  these  declarations.  The 
defendant  moved  the  court  to  exclude  this  evidence,  which 
the  court  refused,  and  defendant  excepted.  This,  with 
some  other  testimony  as  to  the  value  of  cotton  at  the  time 
of  demand,  &c.,  not  material  to  the  decision  of  the  case, 
was  all  the  evidence. 

•The  court,  among  other  charges  to  the  jury,  charged 
them  "  that  if  the  several  matters  and  things  testified  to 
by  the  witnesses  for  the  defendant,  occurred  after  the  exe- 
cution and  issue  to  Ward  of  the  receipts  for  the  seven  bales 
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of  cotton,  for  the  failure  to  deliver  which  this  action  is 
brought,  the  verdict  ought  to  be  for  the  defendant ;  but  if 
the  several  matters  and  things  testified  to  by  the  witnesses 
for  the  defendant  occurred  before  the  execution  and  issue 
of  said  cotton  receipts,  then  they  could  not  prevent  the 
plaintiff  from  recovering  the  value  of  the  cotton  mentioned 
in  the  receipts,  at  the  time  of  the  demand  and  failure  to 
deliver,  with  interest ;  that  nothing  which  occurred  before 
the  execution  of  the  receipts  could  bar  the  plaintiff  from 
recovering  for  the  cotton  mentioned  in  them."  To  this 
charge,  defendants  excepted.  The  court  then  gave  other 
charges,  not  excepted  to,  and  not  necessary  to  be  set  out, 
after  which  it  again  repeated  the  charge  before  set  out,  and 
defendants  again  excepted. 

The  errors  assigned  are,  that  the  court  erred — 

1.  In  overruling  the  demurrer  to  the  complaint. 

2.  In  giving  the  charge  excepted  to. 

3.  In  allowing  the  contract  between  Ward  and  Green  to 
be  proved  by  secondary  evidence,  before  properly  proving 
the  loss  of  the  original. 

4.  In  admitting  the  declarations  of  Green  as  to  the  own- 
ership of  the  property,  at  Powell's  office. 

Rice,  Semple  &  Goldthwaite,  for  appellant. 

Herbert,  Powell  &  Buell,  and  Watts  &  Troy,  contra. 

B.  F.  SAFFOLD,  J.— The  bill  of  exceptions  does  not 
say  that  the  overruling  of  the  demurrer  to  the  complaint 
was  excepted  to.  We  will,  therefore,  not  consider  that 
point. 

The  important  question  in  the  case  is  the  propriety  of 
that  charge  of  the  court  to  which  exception  was  taken. 

The  plaintiff,  Ward,  the  intestate  of  the  appellee,  sued 
the  defendant  for  damages  for  the  non-delivery  of  seven 
bales  of  cotton,  stored  at  his  warehouse  on  the  12th  and 
14th  of  March,  1866.  Jennings,  a  witness  for  the  defend- 
ant, testified  that  about  the  middle  of  February,  1866,  the 
defendant.  Ward,  Green,  and  himself,  were  at  the  ware- 
house of  the  defendant  together,  when  Ward  stated,  in  the 
presence  and  hearing  of  the  others,  that  he  had  sold  his 
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thirt}' -three  bales  of  cotton  to  Green,  and  thereupon,  im- 
mediately, Green,  in  the  presence  and  hearing  of  the 
defendant  and  Ward,  directed  him,  witness,  who  was  the 
manager  of  the  warehouse,  to  ship  said  lot  of  thirty-three 
bales  of  cotton,  as  delivered,  to  Mobile  ;  that  a  portion  of 
this  cotton  was  in  the  warehouse  at  the  time,  and  the 
remainder,  including  the  cotton  sued  for,  was  brought 
there  afterwards  ;  that,  under  the  above  direction  of  Green, 
he  shipped  all  of  the  cotton  to  Mobile,  without  any  noticiB 
or  objection  from  Ward.  The  defendant  testified  that 
while  the  shipment  of  some  of  the  cotton  was  being  made 
Ward  was  present,  ard  saw  it,  and  made  no  objection  to 
it,  and  that  he  had  no  notice  of  any  objection  until  several 
months  after  all  of  the  cotton  had  been  shipped. 

Yerdery,  a  witness  for  the  defendant,  testified  that  he,  as 
agent  of  Green,  bought  this  cotton  from  Ward,  and 
directed  its  shipment  as  delivered  at  the  warehouse  ;  that 
Ward  had  notice  of  it  and  did  not  object,  but  consented 
to  wait  for  a  short  time  for  the  balance  of  the  purchase 
money.  The  defendant  had  given  to  Ward  receipts  for 
the  cotton,  the  breach  of  which,  as  a  contract,  is  the  cause 
of  this  action. 

Upon  this  evidence,  mainly,  the  court  charged  the  jury, 
that  if  the  several  matters  and  things  testified  to  by  the 
witnesses,  for  the  defendant,  occurred  after  the  execution 
and  delivery  to  Ward  of  the  two  cotton  receipts,  on  the 
12th  and  14th  of  March,  1866,  the  verdict  ought  to  be  for 
the  defendant,  but  if  before,  it  ought  to  be  for  the  plaintiff; 
that  notliing  which  occurred  before  the  execution  of  the 
receipts  could  bar  the  plaintiff's  right  of  recovery. 

This  charge,  given  first  and  repeated  after  others  had 
been  given,  confined  the  jury  to  the  single  inquiry  whether 
the  facts  testified  to  by  the  defendant's  witnesses  occurred 
before  or  after  the  delivery  of  the  two  receipts.  It 
declared  the  sufficiency  of  the  testimony  to  sustain  the 
defense,  if  afterwards,  but  nothing  occurring  before  could 
defeat  the  complaint. 

In  this  there  was  error.  It  matters  not  what  contract 
had  been  made  between  Ward  and  Green.  If  Ward's 
declaration,  under  the  circumstances  of  its  making,  was 
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calculated  to  mislead  the  defendant,  and  did  mislead  him 
as  to  his  duty  respecting  the  cotton,  whether  made  before 
or  after  the  receipts  were  given,  it  was  his  own  misfortune, 
and  ought  not  to  be  visited  on  the  defendant.  This  was 
the  inquiry  for  the  jury,  under  proper  instructions  from 
the  court.  The  giving  of  the  receipts  to  Ward  was  not 
inconsistent  with  the  sale  of  the  cotton  by  Ward  to  Green  ; 
Ward  needed  them  to  prove  his  delivery  of  the  cotton,  and 
to  settle  with  Green.  If  Ward's  conversation  was  ad- 
dressed to  the  defendant  or  his  agent,  or  intended  to  be 
heard  by  them,  and  he  heard  Green  direct  the  agent  to 
ship  the  cotton  to  Mobile  as  it  was  delivered,  without 
objection  either  at  the  time  or  before  the  shipment,  he  has 
no  ground  of  action.  But  if  it  was  incidental  and  not 
addressed  to  them  particularly,  nor  calculated  to  influence 
them,  or  did  not  mislead  them,  the  defendant  would  be 
liable. 

The  loss  of  the  written  contract  between  Ward  and 
Green  was  sufficiently  shown  to  admit  secondary  evidence 
of  its  contents. — Sturdevant  v.  Gaines,  5  Ala.  435  ;  Jones  v. 
Scott,  2  Ala.  58. 

The  judgment  is  reversed  and  the  cause  remanded. 


KITCHELL,  Adm'r,  vs.  JACKSON,  et  al.,  Adm'es. 

[contest  in  probate  court  on   confirmation   of  sale  of  real 
estate  of  decedent  for  distribution.] 

1.  Sale  of  lands  hy  administrator  ;  when  will  he  vacated. — A  sale  of  lands 
by  an  administrator  for  distribution,  under  an  order  of  the  probate 
court,  by  which  the  administrator  was  authorized  to  sell  the  lands  for 
CASH,  and  which  sale  was  made  on  1st  "February,  1865,  and  the  lands 
bid  off  for  $18,120.00,  and  paid  for  in  Confederate  treasury  notes,  will 
be  vacated  on  application  to  have  the  sale  confirmed,  when  it  appears 
that  the  lands  sold,  at  the  time  of  the  sale,  were  worth  §8,000  in  gold, 
and  the  Confederate  currency  thus  paid  for  it  by  the  purchaser,  was 
©ot  worth  rnuch  over  $346.00. 

8.  Cash  /   meaning  of,  as  M^e^  in  the  titatute, — The.  wor4  cash,  in  sucli  ^n 


JANUARY  TERM,  1870.  303 


Kitchell,  Adm'r,  v.  Jackson  et  al.,  Adm'rs. 


order,  and  in  the  statute,  means  a  legal  tender  currency  or  its  equiva- 
lent. 

Appeal  from  Probate  Court  of  Marengo. 
Tried  before  Hon.  Thos.  J.  Woolf. 

The  facts  upon  which  the  opinion  of  the  court  .is  based 
are  sufficiently  set  out  therein. 

Ferrell  &  Watts,  for  appellants. 

Rice,  Semple  &  Goldthwaite,  for  appellee. 

PETERS,  J. — This  case  arose  on  an  application  for  the 
sale  of  lands  by  an  administrator  for  distribution.  The 
proceedings  were  commenced  by  petition  in  the  probate 
court  of  Marengo  county,  on  November  8th  1863.  The 
order  of  court  for  the  sale  of  the  lands  mentioned  in  the 
petition  was  granted  on  the  second  day  of  January,  1865, 
and  the  sale  was  required  to  be  made  for  cash.  The  peti- 
tion was  filed  by  Charles  Irby,  "administrator  of  the  estate 
of  James  M.  Rembert,  deceased."  The  sale  was  made,  on 
the  first  day  of  February,  18H5,  when  D.  B.  Jackson 
became  the  purchaser  of  a  portion  of  said  lands  for  the 
sum  of  $18,120.00.  This  sum  was  paid  to  the  administra- 
tor, Irby,  in  Confederate  treasury  notes  at,  or  immediately 
after  the  sale.  Irby  failed  to  make  report  of  this  sale 
until  the  28th  day  of  August,  1866,  when  he  reported  it 
and  asked  to  have  it  confirmed.  But  before  this  report 
was  made  Irby  had  ceased  to  be  administrator  of  the 
estate  of  said  Rembert,  and  Frank  N.  Kitchell  had  been 
appointed  administrator  de  bonis  non  of  said  estate,  to  suc- 
ceed him. 

On  the  hearing  of  the  report  of  Irby  to  confirm  the  sale 
to  Jackson,  Kitchell,  as  administrator  de  bonis  non  of  Rem- 
bert, appeared  and  contested  its  confirmation.  Thereupon 
Jackson,  the  purchaser  under  the  order  to  sell  granted  on 
the  petition  of  Irby,  and '  under  the  sale  made  by  Irby, 
appeared  in  the  probate  court  and  was  permitted  to  be 
made  a  party  to  the  proceedings,  on  the  report  to  confirm 
the  sale.  This  sale,  after  hearing  the  matters  alleged  on 
both  sides,  was  confirmed  by  the  probate  court,  at  a  reg  u- 
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lar  term  thereof,  on  April  8th,  1867.  To  this  order  of 
confirmance,  and  the  proceedings  which  led  to  it,  Kitchell, 
as  administrator,  excepted,  and  now  brings  the  proceed- 
ings on  the  report  for  confirmation  of  the  sale  and  the 
order  of  the  probate  court  here,  for  review  and  correction. 
There  are  many  objections  and  exceptions  apparent  on  the 
face  of  the  record,  which  this  court  might  re-examine, 
without  bill  of  exceptions,  but  this  is  unnecessary,  in  the 
view  we  take  of  this  cause,  as  many  of  them  can  not  again 
arise  in  the  future  progress  of  the  case  in  the  court  below. 
Eev.  Code,  §2250. 

The  statutes  authorizing  the  sale  of  the  lands  of  a 
deceased  person,  for  the  purpose  of  division  amongst  the 
heirs  or  devisees,  requires  such  sale  to  be  made  for 
cash  or  upon  a  credit,  and  "  confirmed,  and  titles  made  to 
the  purchaser  on  the  payment  of  the  purchase  money,  in 
all  respects  as  upon  a  sale  of  lands  by  an  executor  or 
administrator,  under  an  order  of  the  probate  court  for 
payment  of  debts."— Kevised  Code,  §§  2228,  2079,  2080, 
2090. 

Here  the  order  was  to  sell  for  cash.  The  purchaser, 
Jackson,  bid  for  one  tract  $17,00 J.OO,  and  for  another  tract 
$1,120.00  ;  making  an  aggregate  of  $18,120.00.  This  sum, 
by  the  terms  of  the  sale,  was  required  to  be  paid  in  cash. 
Cash,  in  the  sense  used  in  the  statute  and  in  the  order  of 
the  court  authorizing  this  sale,  means  money  ;  that  is,  such 
a  currency  as  was  good  as  a  legal  tender  in  payment  of 
debts  under  the  constitution  and  laws  of  the  United  States, 
or  such  a  currency  as  was  convertible  into  such  a  legal 
tender  currency,  without  loss  to  the  estate  to  which  it  was 
paid.  It  does  not  mean  the  "  war  currency  "  of  the  so- 
called  Confederate  States. — Index  to  Rev.  Code,  p.  891, 
§  2134.  This  was  not  cash,  and  a  payment  in  it  was  not 
a  compliance  with  the  terms  of  this  sale. — Const.  U.  S., 
Art.  I,  §  LO. 

Upon  the  contest,  to  have  the  sale  confirmed,  the  proofs 
show  that  the  currency  paid  for  the  lands  sold  was  not 
worth  more  than  $346  in  gold  at  the  time  it  was  paid,  and 
that  the  lands  sold  were  worth  in  1861  and  in  ISi^S,  and  all 
through  the  year  1866,  as  much  as  $8,000  in  gold ;    near 
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twenty  times  as  much  as  was  paid  for  them  by  Jackson. 
Such  a  proceeding  ought  not  to  have  been  confirmed. 

The  order  of  the  probate  court,  confirming  such  sale, 
was  erroneous.  It  is  therefore  reversed,  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  vacate 
said  sale,  made  on  the  first  day  of  February,  1865,  by  said 
Irby,  administrator  of  the  estate  of  said  James  M.  Rem- 
bert,  deceased,  to  said  Jackson,  and  to  proceed  in  the  fur- 
ther administration  of  said  estate  in  conformity  with  this 
opinion  and  as  required  by  law. 

The  said  Jackson,  and  said  Irby,  appellees  in  this  court, 
will  pay  the  costs  of  this  appeal  in  this  court,  and  in  the 
court  below. 


CURRY,  Garnishee,  vs.  WOODWARD. 

[qaenishment  of  stockholdeb,  for  unpaid  subsceiption  to  capital  stock 
of  cokpoeation,  on  judgment.  ] 

1.  Assignment  of  error  ;  wTiat,  excludes  irregularities  from  consideration. — 
An  assignment  of  error  "that  the  court  erred  in  rendering  judgment 
as  shown  by  the  record,"  without  any  other  assignment,  excludes  from 
consideration  any  mere  irregularities  in  the  proceedings. 

2.  Garnisliee,  judgment  against ;  what  must  appear  to  sustain. — On  appeal 
from  a  judgment  against  a  garnishee,  in  order  to  sustain  the  judgment 
below,  it  must  appear  that  a  judgment  had  been  rendered  against  the 
principal  in  the  same  court.  But  rather  than  reverse  for  such  a  defect 
a  cei'tiorari  would  be  awarded  to  bring  up  the  record  in  the  principal 
case. 

3.  Garnishee,  answer  of;  when  part  of  record.— The  answer  of  a  garnishee, 
appended  to  the  transcript,  verified  by  affidavit  and  referred  to  in  the 
judgment  enti-y,  is  a  part  of  the  record. 

4.  Capital  stock,  unpaid  subscription  for ;  what  not  necessary  to  sustain 
judgment  against  stockholder  on  garnishment. — When  a  subscriber  to  the 
capital  stock  of  a  corporation  is  garnished  as  its  debtor,  it  is  not  nec- 
essary that  the  stock  should  have  been  called  for  by  the  company  to 
obtain  judgment  against  him  for  the  amount  of  his  unpaid  subscrip- 
tion. 
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Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before. Hon.  John  Hendekson. 

The  appellee,  Woodward,  obtained  a  judgment  against 
the  Talladega  Insurance  Company,  at  the  spring  term,  18o7, 
of  the  Talladega  circuit  court,  and  the  appellant,  as  a 
stockholder  in  said  company,  and  owing  an  unpaid  sub- 
scription to  the  capital  stock  of  said  company,  was  after- 
wards summoned  by  process  of  garnishment  as  the  debtor 
of  said  company.  The  garnishee  filed  a  sworn  answer, 
which  being  considered  insufficient,  judgment  was  rendered 
against  the  garnishee  for  the  amount  of  the  appellee's  de- 
mand. There  was  no  bill  of  exceptions,  and  the  only  error 
assigned  is,  that  "  the  court  erred  in  rendering  judgment 
against  the  garnishee  as  shown  by  the  record."  The  other 
facts  upon  which  the  opinion  is  based,  will  be  found 
therein. 

John  T.  Heflin,  for  appellant. 
Sam'l  F.  Rice,  for  appellee. 

B.  F.  SAFFOLD,  J. — The  single  assignment  of  error 
is,  that  "  the  court  erred  in  rendering  the  judgment  against 
the  garnishee  as  shown  by  the  record."  This  assignment, 
so  general  and  vague,  must  exclude  from  consideration  anj 
mere  irregularities  in  the  proceedings,  and  confine  our  in- 
quiries to  the  jurisdiction  of  the  court,  and  such  errors, 
apparent  on  the  record,  as  should  have  the  effect  of  annul- 
ling the  judgment. 

It  appears  from  the  record,  that  the  appellee  recovered 
a  judgment  against  the  Talladega  Insurance  Company,  the 
defendant  in  this  case,  on  the  18th  of  May,  1867. 

The  garnishment,  issued  by  the  clerk  of  the  circuit  court 
of  Talladega  county,  recites,  that  the  judgment  was  recov- 
ered in  the  court  aforesaid,  and  an  execution  issued  on  it, 
which  was  returned  by  the  sheriff  of  Talladega  county  "  no 
property  found."  This  is  a  sufficient  showing  that  judg- 
ment had  been  rendered  against  the  principal  in  the  same 
court  before  it  was  given  against  the  garnishee. — Jackson 
V.  Shipman,  28  Ala.  488.    But  if  there  was  a  defect  in  this 
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particular,  this  court  would  award  a  certiorari  to  bring  up 
the  record  in  the  principal  case,  rather  than  reverse  on  that 
ground. — Blair  v.  Rhodes,  5  Ala.  648. 

There  is  no  bill  of  exceptions,  but  the  answer  of  the 
garnishee  is  appended  to  the  transcript,  and  is  verified  and 
referred  to  in  the  judgment  entry,  and  must  be  considered 
as  part  of  the  record. — Easton  v.  Loivery,  29  Ala.  454 ;  For- 
tune V.  Stale  Bank,  4  Ala.  385. 

From  this  answer,  it  is  shown  that  the  garnishee  was  a 
subscriber  to  the  capital  stock  of  the  insurance  company, 
and  that  his  unpaid  stock  amounted  to  more  than  the  de- 
mand of  the  plaintiff.  He  claims  an  offset  against  this 
indebtedness  for  money  deposited  with  the  company,  but 
the  nature  of  this  claim  is  not  so  definitely  stated  as  to 
impress  error  upon  its  non-allowance,  when  no  exception 
was  taken  in  the  court  below.  His  claim  of  offset  for  divi- 
dends can  not  prevail.  Dividends  unpaid  are  assets  of  the 
company,  and  liable  for  its  debts. 

It  was  not  neceessary  to  show  that  the  stock  had  been 
called  for  by  the  company. — Rev.  Code,  §  2893  ;  Smoot  v. 
Hart,  33  Ala.  69. 

As  the  court  had  jurisdiction  of  the  cause,  and  the  judg- 
ment might  have  been  rendered,  in  the  absence  of  any 
specified  error  which  could  not  be  corrected  in  the  court 
below,  or  which  ought  to  have  been  there  first  presented, 
the  judgment  must  be  affirmed. 


LEWIS  ET  AL.  vs.  GRACE. 

[action   on   PBOMISSOEY   note — BBANCH   SUMMONS.] 

1.  Branch  summons ;  what  not  such  irregularity  in,  as  will  work  a  discon- 
tinuance.— There  being  three  defendants,  L.  and  B.  and  EI.,  and  H. 
.residing  in  Jefferson  county,  and  L.  and  B.  residing  in  Shelby  county, 
sijit  was  brought  against  all  in  Jefferson  circuit  court,  and  the  original 
summons  and  complaint  was  served  on  H.  by  the  sheriff  of  Jefferson^ 
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and  a  branch  summons  issued  by  the  clerk  of  the  circuit  court  of  Jef- 
ferson county  and  sent  to  Shelby  countj',  and  there  served  on  L.  and 
B.,  and  all  the  summonses  are  returned  to  Jefferson  circuit  court  and 
there  made  one  case,  and  judgment  by  default  rendered  against  all  the 
defendants, — Held,  that  such  judgment  will  not  be  reversed  on  appeal 
to  this  court,  because  the  branch  summons  does  not  contain  the  name 
of  the  defendant  H.,  except  in  the  indorsement  by  the  clerk  on  the 
branch  summons.  Such  ah  irregularity,  if  of  any  force,  is  not  equiva- 
lent to  a  discontinuance. 

Appeal  from  Circuit  Court  of  Jeflferson. 
Tried  before  Hon.  W.  S.  Mudd. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Bice,  Semple  &  Goldthwaite,  for  appellants. 
PoETER  &  Martin,  contra. 

PETEBS,  J.— On  the  Slst  day  of  January,  1866,  the 
appellee,  Baylis  E.  Grace,  brought  suit  against  Harriet 
Lewis,  Enoch  Benson  and  Bichard  Hudson,  in  the  circuit 
court  of  Jefferson  county.  This  was  an  action  of  debt  by 
summons  and  complaint,  founded  on  a  promissory  note, 
dated  January  1st,  1862,  "due  at  twelve  months,  with  inter- 
est thereon,"  and  made  by  said  defendants,  Lewis,  Benson 
and  Hudson,  and  also  signed  by  John  S.  Harrell,  who  was 
not  sued  in  the  action. 

After  setting  out  this  summons  and  complaint  in  full,  the 
record  recites — "And  on  same  day,  first  aforesaid,  a  branch 
was  also  issued  to  Shelby  county  in  the  words  and  as  fol- 
lows, to-wit : 
"  The  State  of  Alabama,    )      To  any  sheriff  of  the  State 
Jefferson  county.  [  of  Alabama.     You  are  here- 

by commanded  to  summon  Harriet  Lewis  and  Enoch  Ben- 
son to  appear  at  the  next  term  of  the  circuit  court,  to  be 
held  for  said  county,  at  the  place  of  holding  the  same,  then 
and  there  to  answer  the  complaint  of  Baylis  E.  Grace, 

Witness  my  hand,  this  31st  day  of  January,  1866. 

J.  M.  Ware,  Clerk. 
"Baylis  E.  Grace,  plaintiff,  ] 

vs.  1  Circuit  Court, 

Harriet  Lewis  and  Enoch  }  Spring  Term,  1866. 

Benson,  defendants.       J 

"  The  plaintiff  claims  of  the  defendants  one  thousand 


JANUARY  TEKM,  1870. 309 

^  Lewis  et  al.  v.  Grace. 

and  five  dollars  ($1,005),  due  by  promissory  note  made  by 
them  on  the  1st  January,  1862,  and  due  at  twelve  months, 
with  interest  thereon.  Said  note  is  payable  to  Baylis  E. 
Grace,  administrator  of  the  estate  of  William  Wood,  de- 
ceased, and  is  now  the  property  of  plaintiff,  individually. 
Said  note  is  signed  by  John  S.  Harrell  as  well  as  said 
defendants,  but  said  Harrell  is  not  sued  herein. 

"PoRTEB  &  Martin, 

"Attorneys  for  plaintiff." 

The  record  then  further  recites — "Upon  which  is  in- 
dorsed the  following,  to-wit:  I  certify  this  summons  and 
complaint  is  a  branch  of  an  original  suit,  issued  this  day 
by  me,  against  Harriet  Lewis,  Enoch  Benson  and  Richard 
Hudson,  in  favor  of  Baylis  E.  Grace,  and  returnable  to  the 
next  term  of  the  circuit  court  of  this  county,  and  that  they 
both  constitute  but  one  and  the  same  cause  of  action. 

"J.  M.  Ware,  Clerk." 

"  These  writs  were  regularly  served,  the  original  by  the 
sheriff  of  Jefferson  county  on  the  defendant,  Hudson,  and 
the  branch  by  the  sheriff  of  Shelby  county  on  Mrs.  Lewis 
and  Benson,  the  other  parties  named  as  defendants  in  the 
original  summons  and  complaint.  And  at  the  spring  term 
of  the  circuit  court  of  Jefferson  county,  in  1867,  judgment 
was  rendered  against  all  the  defendants  named  in  the  orig- 
inal suit,  by  default,  in  favor  of  the  plaintiff,  for  the  sum 
of  one  thousand  three  hundred  and  forty  and  59-100  dol- 
lars; the  amount  of  damages  claimed  in  plaintiff's  com- 
plaint, together  with  the  costs  in  this  behalf  expended,  for 
which  execution  may  issue." 

From  this  judgment  the  defendants  in  the  court  below 
appeal  to  this  court,  and  assign  the  judgment  of  the  cir- 
cuit court  for  error.  The  judgment  below  is  also  sus- 
pended by  supersedeas  bond. 

The  objection  here  urged  to  the  regularity  of  the  pro- 
ceedings in  the  circuit  court  is  to  the  form  of  the  branch 
summons  sent  to  Shelby  county,  and  served  upon  Mrs. 
Lewis  and  Benson,  the  defendants  to  the  original  suit,  who 
resided  or  were  found  out  of  the  county  of  Jefferson. 
This  summons  does  not  mention  the  name  of  Hudson, 
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except  in  the  indorsement,  the  defendant  sued  in  the 
county  of  Jefferson,  but  only  the  names  of  Mrs.  Lewis  and 
Benson.  In  all  other  respects  it  and  the  complaint  which 
accompanies  it,  are  exact  copies  of  the  summons  and  com- 
plaint filed  and  issued  in  the  original  suit. 

The  Code  requires  that  in  all  such  cases  as  this  the  suit 
shall  be  "  commenced  by  the  '  service  of  a  summons,'  and 
that  this  summons  must  be  accompanied  by  the  complaint 
of  "the  plaintiff,  signed  by  him  or  his  attorney,  setting  forth 
the  cause  of  action." — Rev.  Code,  §§  25i"8,  i:5.")9,  26d6. 
The  same  authority  requires  that  freeholders  of  this  State 
must  not  be  sued  out  of  the  county  of  their  permanent 
residence,  except  in  certaip  cases,  of  which  this  is  not  one. 
Rev.  Code,  §  2562.  But  when  the  defendants  do  not  all 
live  in  the  same  county  a  different  rule  prevails.  It  is  this  : 
"When  any  joint,  or  joint  and  several,  cause  of  action 
exists,  and  the  defendants  reside  or  may  be' found  in  dif- 
ferent counties,  a  summons  may  issue  from  the  court 
having  jurisdiction  of  any  one  of  such  defendants,  and  be 
executed  in  any  county,  which  must  be  returned  and  filed 
in"  the  court  from  which  the  process  issued,  and  constitute 
but  one  suit,  in  the  same  manner  as  if  but  one  summons 
had  issued  against  all  the  defendants  ;  and  it  is  the  duty 
of  the  clerk,  on  issuing  such  branch  summons,  to  indorse 
thereon  that  it  is  a  branch  of  the  original  suit,  and  that  all 
the  summonses  constitute  one  suit  and  are  for  one  and  the 
same  cause  of  action." — Rev.  Code,  §  "2561. 

The  promissory  note  here  sued  on  may  be  treated  in  law 
as  the  several  promise  of  each  of  the  parties  to  it. — Rev. 
Code,  §  2539.  It  therefore  brings  this  case  under  the  con- 
trol of  the  rule  above  cited.  This,  then,  is  a  suit  in  which 
a  branch  summons  may  issue.  And  the  only  question 
made  in  this  cause  is  whether  the  branch  summons  issued 
in  this  case  was  such  as  the  law  authorizes  and  requires. 

We  think  there  can  be  no  possible  rational  doubt  about 
this.  The  Code  authorizes  the  issuance  of  a  '*  branch 
summons,"  and  directs  how  it  shall  be  indorsed,  how 
served  and  how  returned,  and  how  it  shall  be  treated  after 
its  return,  and  what  effect  shall  be  given  to  it.  The  Code 
does  not  limit  this  branch   summons   to   any   particular 
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form.  It  does  not  require  that  it  shall  be  a  copy  of  the 
original.  It  is  wholly  a  statutory  proceeding.  It  is  not  a 
proceeding  at  common  law.  The  court  is  clothed  with  an 
enlarged  jurisdiction,  but  is  not  confined  to  one  precise 
form  of  words  by  which  this  new  jurisdiction  may  be  ex- 
erted. The  court,  then,  must  form  its  own  process.  This 
power  comes  with  the  jurisdiction.  If  this  process  is  so 
formed  and  so  used  as  to  do  no  injury  or  injustice  to  the 
parties  over  whom  the  new  jurisdiction  is  exercisedj  they 
have  no  reason  to  complain.  If  they  ought  not  to  have 
been  sued  out  of  their  county,  they  ought  to  have  ap- 
peared in  the  court  below  and  made  the  objection  by  plea 
in  abatement. — Rev.  Code,  §2562.  If  they  ought  not  to 
have  been  sued  at  all,  they  ought  to  have  appeared  and 
pleaded  their  exemption.  If  the  mere  process  was  in  any 
thing  irregular  and  not  wholly  void,  the  parties  complain- 
ing should* have  appeared  in  the  court  below  and  there 
sought  to  have  it  corrected.  They  had  notice  of  the 
demand  against  them,  of  the  time  and  place  of  trial,  of 
the  court  in  which  the  trial  was  to  be  had,  and  this  was 
done  in  the  manner  prescribed  by  law.  A  branch  sum- 
mons is  certainly  not  intended  to  mean  a  copy  of  the 
original,  because  a  branch  is  always  but  a  part  of  the 
whole,  the  whole  is  made  up  of  its  branches,  but  a  copy  is 
a  duplicate  of  the  whole. 

We  think,  then,  that  the  omission  of  the  name  of  Hudson 
from  the  branch  summons  to  Mrs.  Lewis  and  Benson,  did 
not  make  the  summons  void.  It  was  sufficient  to  bring  the 
parties  into  couft.  Indeed,  we  think  it  was  sufficient  for  a 
compliance  with  the  requirements  of  the  statute. 

The  case  can  not,  therefore,  be  assimulated  to  a  discon- 
tinuance. No  party  that  was  sued  and  served  with  process 
was  dismissed  from  the  suit.  The  suit  proceeded  against 
all  that  were  sued,  and  judgment  was  taken  agaiost  all 
that  were  sued.  This  is  not  a  discontinuance.  A  discon- 
tinuance is  an  unauthorized  dismissal  of  the  suit,  as  to  a 
party  who  has  been  sued  and  served  with  process.— 
1  Bouv.  Law  Diet.  (12th  ed.)  p.  481 ;  Fennell  v.  Masterson, 
AdmW,  January  term,  1869. 

The  defect  complained  of  here  is  one  that  could  have 
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been  amended  in  the  court  below.  It  was  mere  matter  of 
form,  and  had  it  been  necessary  Hudson's  name  might 
have  been  inserted  in  the  branch  summons,  on  motion  or 
upon  objection,  in  the  court  below.— Ee v.  Code,  §§2807 
to  2811,  inclusive,  and  cases  there  cited. 

There  is  no  error  in  the  proceedings  and  judgment  in 
the  court  below ;  it  is  therefore  affirmed,  with  five  per  cent, 
damages.  The  appellant  and  his  securities  will  pay  the 
costs  of  this  court  and  in  the  court  below. 


EEYNOLDS,  Adm'r,  vs.  KIEKLAISID. 

[action  on  peomissobt  note.  ] 

1.  Decedent,  sale  of  personal  property  to  pay  debts  ;  necessity  for,  a  jurisdic- 
tional fact,  what  allegation  sufficient. — The  necessity  for  a  sale  of  the 
personal  property  of  a  decedent,  to  pay  his  debts,  is  a  jurisdictional 
fact ;  and  an  application  by  an  administrator  for  an  order  to  sell  cer- 
tain described  personal  property,  left  by  his  intestate,  which  alleges, 
that  in  his  opinion,  a  sale  of  the  property  is  necessary  to  pay  the  debts 
of  the  intestate,  is  sufficient  to  confer  jurisdiction  upon  the  probate 
court. 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  Hon.  J.  Mc Caleb  Wiley. 

The  facts  are  stated  in  the  opinion. 

Martin  &  Sayre,  and  Clendennin,  for  appellant. 
F.  M.  Wood,  and  W.  C.  Gates,  contra. 

B.  F.  SAFFOLD,  J. — This  suit  was  on  a  promissory 
note  givjen  by  the  appellees  for  a  mare  sold  by  the  appel- 
lant as  administrator,  under  an  order  of  the  probate  court. 
The  defense  was  that  the  sale  was  void,  because  the  appli- 
cation for  the  sale  of  the  property  was  not  sufficient  to  give 
the  court  the  requisite  jurisdiction.     The  defense  was  sus- 
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tained  by  the  circuit  court  in  a  charge  to  the  jury  to  find 
for  the  defendant,  to  which  the  plaintiff  excepted. 

The  petition  of  the  administrator,  for  the  sale,  recites, 
that  the  intestate  left  a  considerable  stock  of  horses,  mules, 
&G.,  and,  "  in  his  opinion  and  belief,  it  will  be  necessary  to 
sell  all  of  said  property  for  the  payment  of  the  debts  and 
liabilities  of  said  deceased."  This  application  was  made 
in  1866,  and  must  be  governed  by  the  law  existing  at  that 
time.  Section  1743  of  the  old  Code  provides  for  the  sale 
of  any  part  of  the  personal  property  of  the  decedent  for 
the  payment  of  debts,  on  the  order  of  court,  on  the  appli- 
cation of  the  executor  or  administrator,  unless'  power  is 
conferred  by  the  will  to  sell  such  property  for  that  purpose. 
The  requisition  of  notice  of  the  application,  by  publica- 
tion or  posting  in  certain  cases,  in  section  1744,  excludes 
the  necessity  of  it  in  others.  Under  the  common  law,  the 
administrator  had  the  authority  to  sell  the  personal  prop- 
erty of  the  intestate  by  virtue  of  his  office.  The  statute 
law  has  wisely  taken  away  from  him  this  right,  and  thrown 
the  responsibility  on  the  probate  court.  Nor  can  it  exer- 
cise the  power  of  its  own  motion.  There  must  be  an  ap- 
plication by  the  administrator,  under  oath,  stating  the  par- 
ticular necessity  for  the  sale.  When  this  is  made,  the  court 
has  jurisdiction  to  determine  the  necessity  and  to  order  the 
sale.  In  this  case,  the  application  was  sworn  to.  It  spe- 
cified that  the  intestate  was  possessed  of  certain  described 
personal  property,  of  a  perishable  character  and  expensive 
to  keep,  and  that,  in  the  opinion  of  the  administrator,  it 
was  necessary  to  sell  it  for  the  payment  of  the  debts  of 
the  decedent.  This  was  sufficient.  The  existence  of  the 
necessity  was  to  be  determined  by  the  order  of  the  court, 
and  the  order  of  sale  declares  that  it  was  made  to  appear. 
This  necessity  was  the  jurisdictional  fact.  If  a  court  of 
limited  jurisdiction  is  charged  with  the  ascertainment  of 
jurisdictional  facts,  and  its  proceedings  show  that  these 
facts  were  ascertained,  they  can  not  be  denied ;  because 
making  the  jurisdiction  of  the  court  depend  upon  a  pre- 
liminary fact,  implies  authority  to  ascertain  that  fact. — 
Wyatt's  Adm'r  v.  Ramho,  29  Ala.  510. 

The  judgment  is  reversed,  and  the  cause  remanded. 
21 
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FREER  ET  AL.  vs.  COWLES  et  al. 

[action    or    DETINUE.] 

1.  Joint  action ;  what  agreement  will  not  support,  in  detinue. — C  and  P. 
being  separate  and  independent  creditors  of  F.,  in  pursuance  of  a  ver- 
bal agreement  to  make  common  cause  in  obtaining,  by  suit  or  other- 
wise, what  they  could  out  of  their  debtor  F.,  and  to  divide  the  recovery 
between  them  in  proportion  to  their  respective  debts,  sued  F.  jointly, 
in  detinue,  to  recover  specific  property  mortgaged  to  T.,—Seld,  that 
such  an  agreement  would  not  support  a  joint  action. 

2.  Trover  and  detinue,  in  action  of;  value  of  property,  at  u)hat  time  assessed. 
In  detinue,  as  in  trover,  the  jury  may  assess  the  value  of  the  property 
at  any  time  between  the  demand  and  the  trial. 

3.  Damages  for  detention  ;  what  may  be  considered,  in  determining. — The 
deterioration  of  the  property  from  use,  in  addition  to  the  annual  rent 
or  hire,  may  be  considered  by  the  jury  in  estimating  the  damages  for 
the  detention. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  Hon.  Geo.  Goldthwaite. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Elmore  &  Gunter,  for  appellant. 
Watts  &  Troy,  contra. 

B.  F.  SAFFOLD,  J.— This  was  an  action  of  detinue, 
by  George  Cowles  and  John  Powell,  against  W.  H.  Freer, 
for  the  recovery  of  certain  personal  property,  mainly  house- 
hold furniture,  mortgaged  by  the  defendant  to  Powell. 
One  of  the  errors  assigned  is,  that  Cowles  had  no  interest 
in  the  suit,  other  than  was  derived  from  a  verbal  agreement 
between  him  and  Powell,  made  before  the  commencement 
of  the  suit,  in  terms  as  follows :  As  there  were  several 
creditor^,  and  each  had  a  separate  mortgage  on  different 
property  of  the  defendant,  they  would  work  together  and 
secure,  by  suit  or  otherwise,  all  or  as  much  of  their  debts 
as  practicable,  and  divide  and  share  ratably,  according  to 
the  amount  of  their  respective  debts,  whatever  money  might 
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be  made  or  received  on  either  of  them.  And  the  court 
refused  to  charge  the  jury  that,  under  such  an  agreement, 
Cowles  had  not  an  interest  which  would  entitle  him  to  a 
recovery,  and  consequently  Powell  could  not  recover. 

Cowles  and  Powell  were  several  creditors  of  Freer,  and 
had  separate  mortgages  on  separate  articles  of  property. 
They  could  not  join  in  one  suit  their  several  causes  of  ac- 
tion, because  the  damage  as  well  as  the  interest  was  sev- 
eral.— 1  Chit.  Plead.  61.  To  maintain  detinue,  the  plaintiff 
must  have  a  general  or  special  legal  property  in  the  goods 
at  the  time  the  action  was  commenced. — 1  Chit.  Plead.  122. 
What  interest  had  Cowles  in  this  property  sued  for  at  the 
commencement  of  the  suit?  If  any,  nothing  but  the  right 
to  receive,  by  virtue  of  the  agreement,  a  ratable  proportion 
of  what  should  be  recovered  from  Freer  on  Powell's  claim, 
on  paying  a  like  proportion  of  the  expenses  of  the  litiga- 
tion. The  agreement  wa*  one  to  sue  Freer  at  their  joint 
expense  on  Powell's  demand,  and  divide  the  recovery. 
Such  an  interest  will  not  support  a  joint  action  by  them. 

There  was  no  error  in  admitting  evidence  of  the  value  of 
the  property  at  the  commencement  of  the  suit.  In  deti- 
nue, as  in  trover,  the  jury  may  assess  the  value  of  the  prop- 
erty at  any  time  between  the  demand  and  the  trial. — John- 
son V.  Marshall,  34  Ala.  522. 

The  deterioration  by  use,  was  an  element  of  damage,  in 
addition  to  the  annual  rent  or  hire  of  the  property. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 


YONGE  vs.  SHEPPERD. 

[  BILL  IN  EQUITY  TO  KS30TS  SALB  UNDEB  MOBTOAOE.  J 

,  Injunction  ;  vihen  vnll  he  dia$olved. — An  injunction  to  restrain  the  col- 
lection of  a  judgment  at  law,  will  be  dissolved  upon  the  coming  in  of 
the  answer  of  a  sole  defendant,  which  denies  the  allegations  of  the  bill 
upon  which  its  equity  rests. 
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S.  Same;  what  complainant  must  offer. — A  party  who  asks  an  injunction 
to  restrain  the  collection  of  a  judgment,  or  of  an  ascertained  and  ad- 
mitted debt,  secured  by  mortgage,  must  pay  or  tender  payment  for 
what  he  reallj'  owes  to  the  respondent  in  the  bill,  or  show  some  suffi- 
cient cause  for  his  failure  to  do  so. 


Appeal  from  the  Chancery  Court  of  Lee. 
Heard  before  Hon.  B.  B.  McCraw. 

The  opinion  contains  the  facts. 

Hooper  &  Rice,  for  appellant. 
J.  A.  Lewis,  contra. 

PETERS,  J. — This  is  an  appeal  from  an  order  of  the 
chancellor  dissolving  an  injunction.  After  the  injunction 
was  dissolved  the  cause  was  continued  in  the  court  below. 

The  allegations  of  the  bill  sho^  that  complainant  is  in- 
debted to  the  respondent,  by  judgment,  in  the  sum  of  two 
hundred  and  eighty-two  and  42-100  dollars  damages.  This 
judgment  was  rendered  in  the  circuit  court  of  Russell 
county,  in  this  State,  on  the  16th  day  of  August,  I860. 
On  the  23d  day  of  February,  1861,  the  complainant  exe- 
cuted to  said  respondent,  Shepperd,  and  to  Cowdery  &  Co. 
a  mortgage,  by  instrument  in  writing  under  seal,  on  a  mare 
and  foal,  and  mortgagor's  interest  in  the  Chewacla  Lime 
Works,  lying  in  the  county  of  Russell,  now  Lee  county,  in 
this  State,  near  Opelika,  to  secure  the  payment  of  said 
judgment  to  Shepperd,  and  a  judgment  to  said  Cowdery  & 
Co.,  for  the  sum  of  sixty-seven  dollars  and  seventy-two 
cents.  Both  these  judgments  were  rendered  on  the  same 
day  and  in  the  same  court.  It  is  also  alleged  that  the  law 
day  of  said  mortgage  was  the  first  day  of  August,  1861. 

It  is  also  charged  that  some  payments  had  been  made 
on  Shepperd's  judgment,  but  none  on  that  of  Cowdery  & 
Co.,  and  that  there  had  been  a  mistake  made  in  the 
amount  of. the  note  on  which  Shepperd's  judgment  had 
been  obtained,  of  about  $100.00,  and  that  there  had  been 
some  payments  made  thereon  since.  Yonge  having  failed 
to  pay  off  the  mortgage  debts,  when  the  law  day  of  the 
mortgage  arrived,  Shepperd,  and  J.  L.  Cowdery,  as  the  sur- 
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viving  partner  of  Cowdery  &  Co.,  proceeded  to  advertise 
and  sell  the  property  conveyed  in  the  mortgage,  according 
to  its  terms.  And  the  bill  is  filed  to  restrain  said  sale. 
Cowdery  &  Co.  are  not  made  parties  to  the  suit  in  chan- 
cery, and  Shepperd,  the  only  party  defendant,  answered 
the  bill  and  flatly  and  directly  denied  all  the  allegations 
upon  which  its  equity  rested,  and  demurred  to  the  bill  for 
want  of  equity. 

The  bill  does  not  allege  that  the  judgment  to  Shepperd 
had  been  paid,  or  that  there  was  nothing  due  thereon,  or 
that  complainant  was  ready  and  willing  to  pay  any  balance 
that  might  be  due  thereon.  A  party  who  comes  into  a 
chancery  court  to  ask  equity  must  aver  his  readiness  to  do 
equity  to  the  party  against  whom  he  complains.  If  he 
asks  an  injunction  he  must  pay,  or  offer  to  pay,  what  he 
really  owes,  or  show  some  sufficient  excuse  for  his  failure ; 
otherwise  his  case  cannot  be  sustained. — Tucker  v.  HoUey, 
20  Ala.  426  ;  Shep.  Dig.  p.  Z96,  §  6,  maxims  ;  Williams  v. 
Troy,39  Wsi.nS. 

The  injunction  was  therefore  properly  dissolved,  both 
on  the  denials  of  the  answer  and  the  want  of  equity  in  the 
bill.— Rev.  Code,  §  3438 ;  Cave  v.  Webb,  22  Ala.  583  ;  Nor- 
ris  V.  Norris,  27  Ala.  519  ;  Saunders  v.  Cavet,  38  Ala.  51. 

The  order  dissolving  the  injunction  is  affirmed  at  appel- 
lant's cost  for  this  appeal  in  this  court,  and  in  the  court 
below.  And  the  appellant  should  have  leave  to  amend  his 
bill  in  the  court  below  as  he  may  be  advised. 


CUNNINGHA3t,  Adm'r,  vs.  BEARD,  Adm'b. 

[SE-rtliBMENT  OF  ACCOUNTS  IN  PBOBATE  COUBT,  BETWEEN  ADJONISTBATOB  0» 
DECEASED  ADMINISTBATOB  IN  CHIEF  AND  ADHINISTBATOB  DE  BONIS  HON.] 

1.  Stay  of  execution ;  when  may  be  ordered.^When  a  decree  is  rendered 
in  the  probate  court  in  fevor  of  an  administrator  de  bonis  non  against 
the  adwinistrfttor  of  the  deceased  administrator  in  chief,  there  is  no 
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4 _____ — . , „______^_ — — — — — 

error  in  staying  execution  for  six  months,  lor  good  cause  shown,  under 
section  2168  of  the  Revised  Code 
2.  Administration,  expenses  of ;  rendition  of  judgment  for,  when  not  error. 
A  decree  may  be  rendered  in  favor  of  the  representative  of  a  deceased 
administrator  in  chief,  against  the  administrator  de  bonis  non,  for  ex- 
penses necessarily  incurred  in  settling  the  administration  of  his  intest- 
ate, under  section  2167  of  the  Eevised  Code,  notwithstanding  the  lat- 
ter has  obtained  a  decree  for  a  larger  amount  against  the  former. 

Appeal  from  the  Probate  Court  of  Conecuh. 
Tried  before  Hon.  A.  W.  Jones. 


The  facts  are  sufficiently  set  out  in  the  opinion. 

Judge  &  BoLLiNG,*for  appellant. 

S.  J.  Gumming,  and  P.  D.  Page,  contra. 

B.  F.  SAFFOLD,  J. — Howard  was  appointed  adminis- 
trator of  Stallworth,  deceased.  He  died  before  making 
final  settlement  of  his  administration,  and  Cunningham, 
the  appellant  in  this  case,  was  appointed  administrator  de 
bonis  non.  Beard,  the  appellee,  was  appointed  administra- 
tor of  Howard,  deceased,  and  ae  such,  settled  Howard's 
administration  of  Stallworth's  estate.  On  this  settlement, 
Cunningham,  as  administrator  de  bonis  non,  recovered  a 
judgment  against  Beard,  as  administrator  of  Howard,  for 
$6,86  i  68,  and  Beard,  in  his  representative  capacity,  ob- 
tained a  decree  against  Cunningham,  in  his  representative 
capacity,  for  $386  28,  Execution  on  both  of  these  decrees 
was  staid  for  six  months.  The  decree  in  favor  of  Beard  was, 
for  expenses  incurred  in  and  about  the  administration  of 
Stallworth's  estate,  since  the  death  of  Howard. 

The  errors  assigned  are — 1st,  the  order  staying  execu- 
tion on  the  decree  in  favor  of  the  appellant ;  2d,  the  decree 
in  favor  of  the  appellee  against  the  appellant. 

This  settlement  was  made  under  the  provisions  of  sec- 
tions 2165,  21G6  and  2167  of  the  Eevised  Code.  The  pro- 
bate court  may  stay  execution  on  any  decree  rendered 
under  the  said  sections  for  any  time  not  exceeding  six 
months,  if,  in  the  judgment  of  the  court,  the  interest  of  the 
estate  requires  it. —Rev.  Code,  §  2168.  In  this  case,  the 
property  of  Howard's  estate  had  just  beea  offered  for  sale, 
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and  the  price  bid  foi*  it  was  so  inadequate  that  the  court 
refused  to  confirm  the  sale.  The  reason  for  the  stay  was 
altogether  sufficient. 

The  decree  in  favor  of  the  appellee  was  rendered  under 
section  2167,  and  the  question  of  error  is,  whether  the  de- 
cree in  favor  of  the  appellant  ought  not  simply  to  have 
been  reduced  by  the  amount  of  the  recovery  against  him. 
Stallworth's  estate  was  liable  for  the  expenses  of  its  ad- 
ministration, whether  any  thing  could  be  obtained  on  the 
decree  against  Howard's  estate  or  not.  The  decree  in  favor 
of  the  appellee  was  a  judicial  ascertainment  of  the  amount, 
which  was  necessary  to  be  done.  There  was  no  error  in 
renaering  it.  * 

The  judgment  is  affirmed. 


FOX  vs.  LAWSON,  Adm'r. 

[contest  in  pbobate  coubt  on  allowance  of  claim  against  decedent's 

ESTATE.  ] 

1.  Statute  of  limitations ;  for  what  period  suspended  in  this  State. — The 
statute  of  limitations  was  suspeaded  ia  this  State  from  the  11th  day  of 
January,  1861,  to  the  21st  day  of  September,  1865. 

2.  Affidavit  made  in  Mississippi ;  what  sufficieid  basis  to  authorize,  on  settle- 
ment  in  probate  court.  — An  affidavit  made  in  the  State  of  Mississippi, 
before  an  officer  there,  authorized  to  administer  such  oath,  in  regard  to 
the  correctness  and  justice  of  a  claim  against  a  decedent's  estate  in  this 
State,  is  a  sufficient  basis  to  support  an  amended  affidavit  in  support  of 
such  claim,  upon  the  settlement  of  an  insolvent  estate  in  a  court  of 
probate  in  this  State. 

Appeal  from  the  Probate  Court  of  Perry. 
Tried  before  Hon.  B.  S.  Williams. 

This  was  a  proceeding  in  the  probate  court  of  Perry 
county  on  the  settlement  and  distribution  of  an  insolvent 
estate, 
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The  appellant,  Fox,  preferred  a  claim  against  the  estate 
of  Osmond  T.  Jones,  deceased.  The  claim  consisted  of  a 
promissory  note,  in  the  following  words  : 

"  $540.  On  or  before  the  first  day  of  March  next,  I 
promise  to  pay  unto  N.  J.  Fox  the  sum  of  five  hundred  and 
forty  dollars,  with  interest  thereon  from  the  first  day  of  this 
month,  for  value  received.     March  25th,  1859. 

"Osmond  T.  Jones." 

The  estate  of  Jones  was  declared  insolvent  on  the  25th 
day  of  February,  1868. 

It  was  objected  to  the  allowance  of  this  claim  against 
said  estate  :  "1st.  That  said  note  was  barred  by  the  statute 
of  limitations  of  six  years.  2d.  That  there  is  no  affidavit 
accompanying  the  claim.  3d.  Because  said  claim  was  not 
proved  before  any  officer  authorized  to  administer  an  oath 
to  the  claimant,  of  the  justice  of  said  claim,  without  the 
State  of  Alabama." 

These  were  all  the  objections  urged  against  the  allow- 
ance of  said  claim  in  the  court  below.  On  the  hearing, 
the  probate  court  refused  to  allow  said  claim,  and  gave 
judgment  against  the  claimant,  said  Fox.  From  this  judg- 
ment he  appeals  to  this  court. 

On  the  trial  below,  it  appeared  that  the  note  fell  due  on 
the  first  day  of  March,  1860  ;  and  that  it  was  presented  to 
the  administrator  de  bonis  non  of  the  estate  of  Jones,  on 
September  2,7th,  1866,  and  on  the  24th  day  of  November, 
18o8,  it  was  filed  in  the  probate  court  of  Perry  county, 
Alabama,  by  said  Fox,  as  a  claim  against  the  estate  of  said 
Jones,  verified  by  the  oath  of  the  claimant,  which  was  in 
writing  as  follows  : 

"  The  State  of  Mississippi,      [      Personally  appeared  be- 
Winston   county.  [  fore   me,   J.  R.   Bozeman, 

clerk  of  the  probate  court  of  said  county,  N.  J.  Fox,  who, 
being  duly  sworn,  deposed  and  said  that  the  foregoing  an- 
nexed note  for  the  sum  [ol  ]  five  hundred  and  forty  dollars 
against  the  estate  of  Osmond  T.  Jones,  deceased,  is.  just, 
correct,  and  true  as  stated  ;  that  no  part  of  the  same  has 
been  paid,  nor  any  security  or  other  satisfaction  received 
thereon,  '^.  J.  Fox." 
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This  affidavit  was  sworn  to  on  the  3d  day  of  May,  lb66, 
and  was  filed  in  said  probate  court  of  Perry  county,  along 
with  said  note,  to  which  it  was  attached. 

On  the  first  day  of  April,  1869,  before  the  final  hearing 
upon  said  claim,  in  said  probate  court,  said  claimant,  said  • 
Fox,  made  and  filed  with  said  claim  an  amended  affidavit, 
in  farther  support  of  said  claim,  in  the  following  words  : 

"The  State  of  AJabama,     )      Came  personally  before 
Perry  county.  )  me,  B.  8.  Williams,  judge 

of  the  probate  court  of  Perry  county,  Alabama,  N.  J.  Fox, 
who,  by  way  of  amendment  to  his  original  affidavit,  hereto 
attached,  after  being  duly  sworn,  says  that  he  is  the  owner 
of  the  promissory  note  hereto  attached,  made  by  Osmond 
T.  Jones  on  the  2oth  day  of  March,  18o9,  payable  to  affiant 
on  the  first  day  of  March  next,  for  the  sum  of  five  hun- 
dred and  forty  dollars,  with  interest  thereon  from  Mafch 
1st,  1859 ;  that  he  knows  the  correctness  of  said  claim, 
and  that  the  same  is  jast,  due  and  unpaid,  and  that  no 
portion  of  the  same  has  ever  been  paid. 

"N.  J.  Fox- 

"Sworn  and  subscribed  before  me,  April  12th,  1869.  B. 
8.  Williams,  judge  of  probate." 

Fox  also  offered,  in  further  support  of  his  claim,  a  third 
affidavit,  which  bore  date  of  the  3d  day  of  April,  1869, 
and  was  sworn  to  before  Charles  B.  Ames,  judge  of  the  pro- 
bate court  of  Noxubee  county,  Mississippi,  in  which  it  was 
stated  that  said  probate  court  of  Noxubee  county,  afore- 
said, was  a  court  of  record.  This  later  affidavit  was  made 
by  Fox,  and  alleged  the  correctness  of  said  claim,  and  that 
it  was  due  and  unpaid,  as  required  by  the  laws  of  this 
State. 

It  was  also  admitted  by  the  administrator  of  the  estate 
of  Jones,  that  said  "  J.  R.  Bozeman  and  W.  H.  Hudson 
were,  at  the  time  of  making  the  first  affidavit,  clerk  and 
deputy  clerk  of  the  probate  court  of  Winston  county.  State 
of  Mississippi,  elected,  qualified  and  appointed  as  required 
by  law  of  said  State  ;"  and  that  the  "  laws  of  Mississippi 
authorized  the  clerk  and  deputy  clerk  of  the  probate  court 
of  that  State  to  administer  oaths,  and  certify  thereto,  the 
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same  as  any  other  officers  of  said  State  ;"  and  that  said 
Fox  resided  in  the  State  of  Mississippi  from  the  making  of 
said  note  to  the  time  of  the  trial  of  this  cause  in  the  court 
below.  There  was  no  objection  to  any  of  the  testimony 
introduced  on  the  trial  in  the  probate  court. 

Pettus  &  Dawson,  for  appellant. 
W.  L.  Bragg,  contra. 

PETERS,  J.,  (after  stating  facts  as  above.) — The  first 
objection  to  the  note  was  untenable.  It  was  not  barred  by 
the  statute  of  limitations.  The  note  became  due  on  the 
first  day  of  March,  1860.  In  Coleman  v.  Holmes,  decided 
at  the  present  term,  it  has  been  settled  that  the  time  elaps- 
ing between  the  llth  day  of  January,  1861,  and  the  21st 
day  of  September,  1805,  is  to  be  deducted  from  the  period 
necessary  to  constitute  a  bar.  The  statute  of  limitation 
in  this  case  requires  a  lapse  of  six  years,  from  the  falling 
due  of  the  note,  before  the  bar  is  perfected.  The  period 
above  mentioned  being  deducted,  the  time  elapsed  is  less 
than  six  years.  This  defeats  the  bar.  —Rev.  Code,  §§  2898, 
2901 ;  Coleman  v.  Holmes,  January  term,  1870. 

The  second  and  third  objections  are  not  well  taken.  The 
first  affidavit  made  in  the  State  of  Mississippi  was  suffi- 
cient, as  a  basis  for  the  amended  affidavit  made  before  the 
judge  of  probate  of  Perry  county,  in  this  State,  before  the 
final  decree.  The  latter  affidavit  complied  with  all  the 
essential  requirements  of  the  statute,  and  it  was  sufficient. 
Rev.  Code,-  §§  2196,  2198 ;  Norvill  v.  miliams,  Adm'r,  35 
Ala.  551 ;  Lay  v.  Clark's  Adm'r,  31  Ala.  409. 

The  court  below,  therefore,  erred  in  refusing  to  allow  the 
claim  of  the  appellant.  Fox,  and  that  decree  is  reversed, 
and  the  cause  is  remanded,  with  instructions  to  the  court 
below  to  proceed  in  the  further  adjudication  of  the  mat- 
ters involved  in  this  suit,  in  conformity  with  this  opinion, 
according  to  law. 

The  appellee,  as  administrator  de  bonis  non  of  the  estate 
of  Osmond  T.  Jones,  deceased,  will  pay  the  costs  of  this 
appeal  in  this  court  and  the  court  below. 
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BRAZELTON  et  al.  vs.  McMURRAT. 

[action  on  pbomissort  note.] 

1.  Promissory  note;  what  constitutes,  although  accepted  by  a  third  person. — 
Aq  instrument  which  is  in  the  form  of  a  note,  but  which,  in  addition, 
is  addressed  to  a  third  person,  who  accepts  it,  is  a  promissory  note,  and 
may  be  so  declared  on. 

Appeal  from  Circuit  Court  of  Perry. 
Tried  before  Hon.  B.  L.  Whelan. 

This  suit  was  upon  an  instrument  of  which  the  follow- 
ing is  a  copy : 

"  Marion,  1st  January,  1862. 

"  $943  80.  Twelve  months  after  date,  I  promise  to 
pay  to  the  order  of  James  McMurray,  nine  hundred  and 
forty- three  and  80-100  dollars,  value  received,  payable  at 
the  office  of  E.  A.  Blunt,  Marion,  Perry  county,  Alabama, 
and  charge  to  your  obedient  servant, 

A.  J.  Brazelton, 
James  Scott. 

"  To  W.  M.  Catlin,  Marion,  Alabama." 

This  was  accepted  by  Catlin,  by  writing  his  name  across 
the  face  of  the  note. 

The  complaint  contained  two  counts  ;  one  upon  a  bill  of 
exchange,  and  another  upon  a  promissory  note,  substan- 
tially in  the  terms  of  the  forms  prescribed  in  the  Revised 
Code.  The  defendants  were  duly  served  with  process,  and 
on  their  failure  to  appear,  judgment  by  default  was  ren- 
dered against  them.  They  now  assign  for  error  that  the 
instrument  declared  on  was  a  bill  of  exchange,  and  that 
the  complaint  did  not  aver  notice  of  non-payment. 

Moore  &  Lockett,  for  appellants. 
John  F.  Vary,  contra. 
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B.  F.  SAFFOLD,  J.— In  the  second  count  of  the  com- 
plaint the  appellants  were  declared  against  as  the  makers 
of  a  promissory  note.  Where  an  instrument  is  capable  of 
being  interpreted  either  as  a  bill  of  exchange,  or  as  a 
promissory  note,  the  person  who  receives  it  may,  at  his  own 
option,  treat  it  as  a  bill  of  exchange,  or  as  a  note  against 
the  maker.  Therefore,  an  instrument  which  is  in  the  form 
of  a  note,  but  which,  in  addition,  is  addressed  to  a  third 
person  who  accepts  it,  is  a  promissory  note  and  may  be  so 
declared  on. — Story  on  Prom.  Notes,  §  16 ;  Chit,  on  Bills, 
ch.  2,  §  2,  pp.  28,  29,  (8th  ed.) 

The  judgment  is  affirmed. 


GAREETT  et  al.   vs.  LYNCH,  Adm'r. 

[action   on   PEOMISSOBT  note — ABATEMENT   OF   SUIT,  ON  ACCOUNT   OF  DEATH, 
AS    TO  ONE  OF  SEVEKAL   JOINT    OBLIGOES    SERVED    WITH   PEOCESS.  ] 

1.  Discontinuance  ;  what  not  equivalent  to. — The  death  of  one  of  several 
defendants  served  with  process,  in  action  of  debt  on  a  bond  or  note 
executed  by  several  persons,  and  the  abatement  of  the  suit  as  to  such 
deceased  defendant,  does  not  discontinue  the  whole  action. 

2.  Same  ;  definition  of. — A  discontinuance  is  an  unauthorized  dismissal  of 
the  suit  as  to  one  of  several  defendants  who  have  been  served  with  pro- 
cess. The  death  of  one  of  the  defendants,  and  the  abatement  of  the 
suit  as  to  him,  does  not  have  this  effect. 

3.  Death  of  defendant ;  how  suit  may  pi-oceed  after. — In  case  of  the  death 
of  one  of  the  defendants  who  has  been  served  with  process,  the  court 
may  proceed  in  the  cause,  at  the  proper  term,  to  trial  and  judgment 
against  the  surviving  defendants,  without  further  notice  of  the  party 
who  is  dead. 

Appeal  from  Circuit  Court  of  Limestone. 
Tried  before  Hon.  W.  B.  Wood. 

The  opinion  contains  the  facts. 
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W.  H.  Walker,  and  J.  N.  Malone,  for  appellants. 
Houston  &  Peyor,  contra. 

PETERS,  J. — This  is  an  appeal  from  the  circuit  court 
of  Limestone  county.  On  the  24th  day  of  March,  1866, 
Darius  Lynch,  as  the  administrator  of  the  estate  of 
Thomas  Lynch,  deceased,  brought  an  action  of  debt  in  the 
circuit  court  of  Limestone  county,  against  Peter  F.  Gar- 
rett, Beojamin  B.  Peete,  and  William  H.  Garrett,  by  sum- 
mons and  complaint.  The  complaint  shows  that  the  plain- 
tiff claimed  of  the  defendants,  the  sum  of  five  thousand 
one  hundred  and  sixty  dollars,  due  by  bond  executed  on 
the  6th  day  of  December,  1860,  and  payable  twelve  months 
after  date  of  said  bond.  It  is  also  alleged  that  said  bond 
was  the  property  of  said  estate,  and  assets  of  said  deceased. 
The  summons  was  properly  executed  on  all  the  parties  de- 
fendant on  the  28th  day  of  March,  1866. 

Afterwards  the  following  judgment  was  rendered  in  said 
circuit  court,  to- wit : 

"And  now,  afterwards,  to- wit,  on  the  8th  day  of  April, 
1867,  being  a  day  of  the  regular  term  of  said  circuit  court, 
and  the  trial  term  of  said  cause,  came  the  plaintiff,  by  his 
attorneys,  and  suggests  the  death  of  Benjamin  B,  Peete, 
and  this  suit  abates  as  to  him ;  and  the  other  defendants, 
Peter  F.  Garrett  and  William  H.  Garrett,  being  solemnly 
called  came  not,  but  made  default :  It  is  therefore  consid- 
ered by  the  court,  that  the  plaintiff  recover  against  said 
surviving  defendants  the  sum  of  five  thousand,  one  hun- 
dred and  sixty  dollars  debt,  in  the  complaint  mentioned,  to- 
gether with  the  further  sum  of  two  thousand,  two  hundred 
and  one  dollars,  and  seventy-five  cents,  damages  sustained 
by  reason  of  the  detention  of  said  debt,  besides  the  costs 
in  this  behalf  expended,"  &c. 

This  judgment  is  brought  here  on  appeal  by  the  defend- 
ants, Garretts,  for  revision  on  the  following  errors : 

"  1st.  The  appellants  in  this  case  assign  as  error  the. 
judgment  of  the  court  below. 

"  2d.  That  the  circuit  court  erred  in  rendering  judgment 
by  default  against  appellants,  because  the  action  against 
them  had  been  discontinued. 
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"  3d.  By  allowing  the  action  to  abate  as  to  Benjamin  B. 
Peete,  a  co-defendant,  the  whole  action  was  discontinued, 
and  no  judgment  in  that  suit  could  be  rendered  against 
appellants." 

These  assignments  of  error  are  based  on  a  statute  of 
this  State,  found  in  the  Revised  Code,  which  is  in  the  fol- 
lowing words,  to-wit : 

"  Suits  against  joint  obligors  shall  not  abate,  or  be  dis- 
continued or  dismissed  as  to  any  one  or  more  of  such  ob- 
ligors, who  maj  die  pending  the  same,  but  may  be  revived 
against  the  representatives  of  such  deceased  obligor  or  ob- 
ligors ;  and  the  suits  may  proceed  against  the  survivors 
of  such  representatives,  but  no  judgment  must  be  ren- 
dered against  such  representatives  until  after  the  lapse  of 
eighteen  months  from  the  grant  of  letters. 

"  In  suits  against  joiflt  obligors,  where  one  dies  pend- 
ing the  suit,  judgment  may  be  rendered  against  the  sur- 
vivors at  the  trial  term,  and  this  suit  be  continued  as  to 
the  representatives  of  the  deceased  obligor,  and  the  judg- 
ments, when  rendered,  shall  be  several  as  to  the  survivors 
and  the  representatives  of  the  deceased,  and  the  satisfac- 
tion of  one  judgment  shall  be  the  satisfaction  of  all  the 
judgments  as  to  principal,  interest  and  damages,  except 
where  the  same,  being  against  the  principal  obligor,  is  or 
may  be  assigned  by  the  plaintiff  for  the  benefit  of  a  secu- 
rity under  the  law  of  the  State,  authorizing  such  assignments 
of  judgments  in  other  cases." — Rev.  Code,  §§  2546,  2547  ; 
Acts  1866-7,  p.  699,  §§  1,  2. 

There  is  no  repealing  clause  in  the  act  above  quoted. 
Then  it  left  the  remedies  which  existed  before  its  passage 
unaltered,  and  merely  added  another  remedy  to  them. 
The  practice,  as  settled  at  a  very  early  day  in  this  court, 
allowed  just  such  a  judgment  as  that  rendered  in  this  case. 
Harrison  v.  King,  Minor,  364.  Besides,  this  judgment  is  in 
conformity  with  the  second  section  of  the  act  above  cited. 
Here  the  suit  was  against  joint  obligors,  and  one  of  them 
died  pending  the  suit.  In  such  a  case,  it  is  the  language 
of  the  statute,  that  judgment  may  be  rendered  against  the 
survivors  at  the  trial  term.  That  is  just  what  has  been 
done  in  this  instance. 
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It  was  doubtful  at  commQn  law,  whether  the  death  of 
any  of  the  parties  to  the  suit,  either  plaintiffs  or  defend- 
ants, did  not  abate  the  whole  action  ;  and  to  remove  this 
doubt  the  8th  and  9th  Will.  3,  c.  11,  §  7,  was  passed.  This 
enactment  permitted  the  action  to  proceed  in  the  name  of 
the  survivors,  whether  plaintiffs  or  defendants,  upon  a  sug- 
gestion of  the  death  of  the  deceased  party  upon  the  record. 
1  Bac.  Abr  ;  Bouv.  1?.  This  statute  was  enacted  before  the 
declaration  of  independence,  and  the  separation  of  the  col- 
onies from  Great  Britain. — 1776-77  This  was  a  modifi- 
cation of  the  common  law,  which  adhered  to  it  and  became 
a  part  of  it,  as  adopted  by  our  ancestors,  in  continuing 
that  system,  as  the  law  of  the  land,  after  the  estabUshment 
of  our  government  in  its  present  form. — Patterson  v.  Winn, 
5  Pet..  241;  Pollard  v.  Hogan,  3  How.  U.  S.  2i2.  This 
statute  was,  in  substance,  at  an  early  day,  re-enacted  in 
this  State,  and  this  court  has,  upon  several  occasions,  con- 
strued it.  And  the  construction  fixed  upon  it  has  been, 
that,  where  one  of  several  defendants  died  during  the  pen- 
dency of  the  suit,  the  action  as  to  such  defendant  abated, 
but  was  allowed  to  proceed  to  judgment  against  the  sur- 
vivors.— Rwpert  &  Cassity  v.  Elstoris  ExW,  35  Ala.  79,  83. 
This  was  the  practice  until  the  passage  of  the  act  above 
quoted.  This  act  did  not  repeal  or  change  the  former  rem- 
edies, but  added  a  new  remedy  to  them.  It  permitted  a 
revival  of  the  action  against  the  representative  of  the  de- 
ceased defendant,  and  the  suit  proceeded  against  him  to  its 
final  disposition.  It  was  not  intended  to  repeal  or  embar- 
rass any  of  the  former  remedies.  They  were  left  as  they 
existed  before  the  enactment  of  the  statute. 

The  learned  counsisl  for  the  appellants  insist  that  the 
practice  pursued  in  this  case  amounts  to  a  discontinuance 
at  common  law.  We  think  otherwise.  A  discontinuance 
results  from  an  unauthorized  dismissal  of  a  suit  against 
one  of  several  defendants,  who  has  been  served  with  pro- 
cess, and  against  whom  it  is  competent  to  proceed  without 
a  revival. —  Wfiitaker  v.  Van  Horn,  January  term,  18t>9,  and 
cases  cited.  Here  the  suit  could  not  proceed  against  the 
dead  defendant,  but  could  only  proceed  against  his  repre- 
sentative upon  revival.    And  this  revival  is  optionary  with 
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the  plaintiff.  He  has  the  remedy  existing  before  this  stat- 
ute. He  may  permit  the  suit  against  the  dead  defendant 
to  abate,  and  bring  a  new  action  against  his  representa- 
tive, or  he  may  revive  this  suit  under  the  statute.  The  lan- 
guage of  the  statute  is  positive  and  peremptory  in  giving 
the  right  of  revival  in  this  case,  but  it  is  permissive  in  re- 
quiring the  exercise  of  the  right.  It  expressly  declares 
that  the  suit  "  may  be  Revived  against  the  representatives 
of  the  deceased  obligor  or  obligors."  Itddes  not  require  that 
this  right  shall  be  exercised,  and  that  a  failure  to  do  so  shall 
defeat  the  whole  action.  We  do  not  think  that  such  a  con- 
struction can  logically  be  drawn  from  the  language  of  the 
act,  nor  from  its  purpose.  Then  we  can  not  legitimately 
conceive  it  to  exist.  And  without  this,  the  position  of  the 
learned  counsel  for  the  appellants  is  not  sustained.  The 
judgment  itself  is  sufficiently  formal. — Archb.  Forms. 

It  is  therefore  the  judgment  of  this  court,  that  the  judg- 
ment of  the  court  below  be  in  all  things  affirmed. 


BUSH  vs.  KOBINSON. 


[application  to  judge  of  probate,  under  provisions   of  the  revised 

CODE,  for  leave  TO  RAISE  DAM  TO  SUPPLY  GRIST  MILL  TO  GRIND  FOR  TOLL.] 

1.  Objection  ;  what  can  not  he  made  for  first  time  in  this  court,  hy  party  ap- 
pearing in  court  beloio. — In  a  proceeding  under  the  Eevised  Code,  to 
erect  or  raise  a  dam,  the  objection  that  less  than  fifteen  days  inter- 
vened between  the  filing  of  the  ajJplication  and  the  inquest  of  the  jury, 
can  not  be  raised,  for  the  first  time,  in  this  court  by  a  party  who 
appeared  in  the  primary  court  to  contest  the  application,  and  there 
omitted  to  make  the  objection. 

2,  Facts,  existence  of;  tchat  sufficient  proof  of,  on  appeal. — When  an 
appeal  is  taken  upon  the  record  merely,  without  a  bill  of  exceptions,  it 
is  sufficient  if  the  existence  of  a  fact,  necessary  to  uphold  the  judgment 
of  the  court  below,  appear  either  actually  upon  the  record,  or  by  the 
determination  of  the  court. 

Appeal  from  the  Probate  Court  of  Crenshaw. 
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Tried  before  Hon.  G.  W.  Thagabix 

Facts  are  sufficiently  stated  in  the  opinionu 

Geoboe  W.  Stone,  for  appellant. 
Watts  &  Troy,  contra. 

B.  F.  SAFFOLD,  J.— The  appellee,  Robinson,  on  the 
15th  of  March,  18G9,  filed  an  application  to  the  judge  of 
the  probate  court  for  permission  to  increase  the  height  of 
his  mill-dam,  which  supplied  water  to  a  grist-mill  that 
ground  for  toll.  On  the  same  day,  an  order  was  issued  V)y 
the  judge  to  the  sheriflf  to  summon  seven  disinterestod 
freeholders  of  the  county,  to  meet  at  the  place  where  the 
dam  was  to  be  erected,  on  the  29fch  of  March,  1869,  to  in- 
quire touching  the  matters  contained  in  the  application. 
The  jury  and  the  sheriff  met  together  at  the  time  and  place 
appointed,  and  both  made  returns  to  the  judge  of  how  they 
had  performed  their  duties.  Ten  days  notice  was  next 
given  to  the  appellant,  Busk,  to  appear  before  the  judge 
on  the  23d  of  April,  18o9,  and  show  why  the  applicant 
should  not  have  the  permission  sought  Bush  appeared 
and  made  oath  of  his  interest,  and  gave  security  for  the 
costs  of  a  contest,  as  required  by  section  2502,  Revised 
Oode,  but,  as  now  claimed  by  his  counsel,  prosecuted  his 
opposition  no  further.  The  judge  proceeded  to  investigate 
the  case,  and  upon  the  inquest  of  the  jury,  and  the  evi- 
dence of  many  witnesses,  he  granted  the  permission  asked 
for  by  the  applicant.  No  bill  of  exceptions  was  taken,  but 
the  appellant  assigns  as  error,  apparent  upon  the  record  : 
Ist  That  less  than  fifteen  days  intervened  between  the 
filing  of  the  application  and  the  inquest,  2d,  That  the 
return  of  the  jury  was  not  quashed,  3d.  That  the  court 
erred  in  the  judgment  rendered. 

The  application  contained  all  of  the  facts  and  state- 
ments required  by  section  2484,  Revised  Code,  This  gave 
the  probate  judge  jurisdiction  of  the  matter.  The  return 
of  the  sheriff  shows  that  he  attended,  with  a  copy  of  the 
appUcation,  and  swore  and  charged  the  jury,  as  directed 
22 
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by  section  2490.  The  return  of  the  jury  was  defective  in 
not  stating  that  no  residence,  or  out-house,  or  garden, 
thereto  immediately  belonging,  would  be  overflowed.  But 
this  omission  was  supplied  in  the  judgment  entry,  which 
recites  that  these  facts  were  ascertained  on  the  trial.  It  is 
suflScient  if  the  record  shows  the  existence  of  necessary 
facts,  either  actually  or  by  the  determination  of  the  court. 
Gunn  V.  Hoivell,  27  Ala.  QQ'6.  The  judgment  simply  states 
that  the  pre-requisites  for  the  permission  were  shown,  and 
therefore  it  was  granted. 

The  only  defect  in  the  proceedings,  apparent  on  the 
record,  is  the  time  between  the  filing  of  the  application 
and  the  inquest.  It  should  have  been  not  less  than  fifteen 
days. — §  2486,  Rev.  Code.  What  must  be  the  effect  of 
this?  The  jurisdiction  was  conferred  by  a  properly  pre- 
pared petition.  No  notice  of  the  time  and  place  of  the 
inquest  is  required  to  be  given  to  any  one  interested  in  the 
verdict.  The  day  of  trial  is  a  subsequent  one,  when  all 
interested  may  appear  and  contest,  and  when  the  finding 
of  the  jury  may  be  entirely  set  aside. — Martin  v.  Euahton, 
June  term,  1869.  The  appellant  was  present,  personally, 
at  the  trial.  The  judge  having  rightfully  taken  jurisdic- 
tion, it  was  incumbent  on  the  appellant  to  show  how  he 
was  prejudiced  by  the  want  of  proper  time.  He  should 
not  be  heard  to  make  objections  in  this  court,  which  he 
declined  to  make  in  the  primary  court,  and  which,  if  then 
made,  might  have  been  remedied  at  much  less  cost  and 
trouble  to  ail  parties. — Long  v.  Commissioners  Court,  18  Ala. 

482. 

The  judgment  is  affirmed. 
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ODOM  vs.  SHACKLEFOED. 

[attachment  of  CKOP  foe  KENT  OF  LAND;] 

1.  Attachment  and  affidavit,  variance  between;  how  can  not  he  taken  adtan' 
tage  of. — A  variance  between  the  aflSdavit  and  attachment  and  the  com- 
plaint, can  not  be  taken  advantage  ol  by  demurrer  to  the  complaint. 

2.  Sheriff,  retarn  of;  how  may  be  amended. — The  sheriff's  return  of  the 
levy  of  an  attachment,  sued  out  by  a  landlord  against  the  crop  of  his 
tenants,  may  be  amended,  so  as  to  show  that  the  crop  levied  on  was 
grown  on  the  rented  land. 

3.  Complaint,  amendment  of;  presumption  in  relation  to. — Where  a  com- 
plaint has  been  amended  by  striking  out  a  party  defendant,  it  will  be 
presumed  to  have  been  rightfully  done  in  the  absence  of  proof  to  the 
contrary,  apparent  on  the  reeord. 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  Hon.  J.  McCaleb  Wiley. 

The  appellee,  Shackleford,  sued  out  an  attachment  in  the 
circuit  court  of  Henry,  against  the  appellant  and  one  Rob- 
erts, for  the  year's  rent  of  one  hundred  and  twenty  acres 
of  land,  and  gave  bond,  &c.,  as  required  by  law.  The  affi- 
davit states,  that  the  defendants  were  to  cultivate  all  the 
land,  and  to  pay  (plaintiff)  appellee  one-fourth  of  the  crop 
raised  thereon,  and  that  if  the  land  had  all  been  planted 
and  properly  cultivated,  appellee's  share  of  the  crop  would 
have  been  worth  $dOO ;  for  which  amount  attachment 
issued.  It  is  no  where  shown  whether  the  contract  of  rent- 
ing was  verbal  or  written.  The  attachment,  which  com- 
manded the  sheriff  "  to  levy  on  so  much  of  the  crop  grown 
on  said  lands,"  &c.,  was  returned  by  the  sheriff,  with  the 
following  endorsement :  "  Levied  the  within  attachment  on 
8000  pounds  of  seed  cotton,  the  property  of  the  defendants. 
October  25th,  1867." 

The  complaint  filed  by  the  plaintiff  contained  two  counts, 
and  claimed  $600  damages  for  a  breach  of  the  contract  in 
not  planting  all  the  land,  and  for  not  cultivating  it  as  agreed 
on  in  the  contract.     On  the  trial,  the  defendants  submitted 
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a  motion  "  to  dismiss  the  levy  of  the  attachment  because 
the  return  of  the  sheriff  fails  to  show  that  the  property 
levied  on  was  of  the  crop  grown  on  the  rented  lands."  The 
court  overruled  this  motion,  and  defendants  excepted.  The 
defendants  also  demurred  to  the  complaint — 1st,  because 
the  action  was  commenced  by  attachment  for  rent,  &c.,  and 
the  counts  in  the  complaint  claim  damages  for  the  breach 
of  an  agreement  sounding  in  damages ;  2d,  because  the 
said  counts  are  variant,  and  set  up  a  different  cause  of  ac- 
tion from  that  set  forth  in  plaintiff's  affidavit  and  attach- 
ment. The  demurrer  was  overruled  and  defendants  ex- 
cepted. The  defendant  Koberts  then  suggested  his  bank- 
ruptcy, and  the  plaintiff,  by  permission  of  the  court,  then 
amended  the  complaint  by  striking  out  the  name  of  Rob- 
erts and  proceeded  against  Odom  alone.  The  plaintiff 
then  testified  to  the  contract  of  renting,  the  same  in  sub- 
stance as  that  set  out  in  the  affidavit  for  attachment,  and 
that  if  defendant  had  cultivated  all  the  land  agreed  on  that 
it  would  have  yielded  at  least  a  rental  of  $350.  This  be- 
ing all  the  evidence,  the  court  charged  the  jury,  that  if  they 
believed  the  evidence  they  must  find  for  the  plaintiff,  and 
defendants  excepted.  After  the  trial  was  had,  and  judg- 
ment entered,  the  sheriff  moved  the  court  for  leave  to 
amend  the  levy  so  as  to  make  it  show  that  "  the  cotton 
seed  levied  on  were  pointed  out  by  the  defendants  as  part 
of  the  crop  grown  on  the  rented  lands."  This  motion  waa 
granted,  the  levy  amended,  and  defendants  excepted. 

The  errors  assigned  are  the  various  rulings  of  the  court, 
and  the  charge  to  which  defendant  excepted. 

W.  C.  Gates,  for  appellant. 
J.  C.  Clendennin,  contra. 

Note  by  Eeporter. — This  case  was  decided  at  the  June 
term,  1869,  and  was  not  reported  until  the  present  term, 
because  of  an  application  for  rehearing  being  on  file. 

B.  F.  SAFFOLD,  J. — This  suit  was  commenced  by  at- 
tachment for  rent. 
The  complaint  contains  two  counts,  according  to  the 
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form  prescribed  by  the  Code,  for  the  breach  of  an  inde- 
pendent agreement.  The  demnrrer  to  it  was  properly  over- 
ruled. A  variance  between  the  affidavit  and  attachment 
and  the  complaint  can  not  be  taken  advantage  of  by  de- 
murrer.—  Vandyke  v.  The  State,  24  Ala.  81 ;  Cain  v.  Mather, 
3  Por.  224. 

There  was  no  error  in  allowing  the  sheriff  to  amend  his 
return  so  as  to  make  it  speak  the  truth. — McArthur  v.  Car- 
lies  AdmW,  32  Ala.  85. 

Section  2809  of  the  Revised  Code  authorizes  the  amend- 
ment of  the  complaint  by  striking  out  or  adding  new  par- 
ties plaintiff  or  defendant.  Section  25o9  makes  all  joint 
promises  or  covenants  in  writing  several,  as  well  as  joint. 
In  this  case,  if  the  agreement  of  the  parties  was  in  writing, 
the  amendment  of  the  complaint,  by  striking  out  the  de- 
fendant Roberts,  was  permissible.  If  not,  it  was  an  error. 
The  recor<J  does  not  inform  us  whether  it  was  verbal  or 
written.  The  presumption  must  be  in  favor  of  the  action 
of  the  court.  If  the  plaintiff  desired  a  judgment  against 
both  defendants,  the  proper  practice  would  have  been  to 
continue  the  cause  to  await  the  result  of  the  proceeding  in 
bankruptcy. — Bankrupt  Law,  §  14.  He  was,  however,  en- 
titled to  his  election,  so  far  as  the  record  discloses  the 
facts. 

The  judgment  is  a£§rmed. 


APPLING,  Judge  of  Probate,  vs.  BAILEY,  Assignee. 

[appeal  FBOH  OKDBB  OBAMTIKO  HANDAMUS.  J 

1.  Mamdanut ;  «?*«»  lie9.—2fandamHg  lies  from  a  superior  to  an  inferior 
court  to  compel  action,  but  will  never  direct  how  it  shall  act  or  control 
its  discretion.  Where  a  court  has  acted,  its  action  can  only  be  revised 
by  the  superior  court,  on  appeal  or  certiorari. 

2.  CeHiorari ;  when  lies. —As  no  appeal  is  provided  by  law  from  the  action 
of  the  probate  court,  overruling  a  motion  to  anake  the  assignee  in  bank- 
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ruptcy  of  a  removed  executor  a  party  to  the  final  settlement  of  his 
accounts,  and  to  render  a  decree  in  favor  of  the  assignee  for  the  amount 
due  the  bankrupt  by  the  estate,  a  writ  of  certiorari  and  not  mandamus 
is  the  remedy  to  revise  such  action. 
3.  Probate  court;  toJiat  Jurisdiction  has. — The  probate  court  has  jurisdic- 
tion to  make  the  assignee  in  bankruptcy  of  an  executor,  who  has  been 
removed,  a  party  to  the  proceedings  on  the  final  settlement  of  the  ex- 
ecutor's accounts,  and  to  render  a  decree  in  his  favor  for  any  balance 
that  may  be  found  due  to  the  executor  from  the  estate. 

Appeal  from  Circuit  Court  of  Henry, 
Tried  before  Hon.  J.  McCaleb  Wiley. 

On  the  8th  of  December,  1868,  Hardy  W.  B.  Price,  as 
executor  removed  of  the  will  of  Henry  C.  Tyson,  was  to 
settle  his  accounts  with  the  estate  of  said  Tyson  in  the 
probate  court. 

Price  had  been  previously  adjudged  a  bankrupt,  on  his 
own  petition,  under  the  bankrupt  law  of  the  United  States, 
approved  March  2d,  1867.  The  administrator  de  bonis 
non  claimed  nothing  of  him.  In  respect  to  a  demand 
which  Price  claimed  against  the  estate  of  his  testator,  the 
cause  was  continued,  and  notice  issued  to  John  F.  Bailey, 
his  assignee,  to  come  into  court  and  make  himself  a  party 
instead  of  Price. 

On  the  15th  of  February,  1859,  to  which  time  the  cause 
was  continued,  Bailey  appeared  and  propounded  his  inter- 
est, claiming  that  the  estate  of  Tyson  owed  Price  about 
$3,000,  and  moved  the  court  to  ascertain  the  amount,  and 
decree  it  in  his  favor  as  assignee.  The  administrator  de 
bonis  non  objected  to  his  being  made  a  party  to  the  settle- 
ment. After  argument,  and  consideration  of  the  matter, 
the  court  decided  that  it  was  not  within  its  jurisdiction  to 
render  a  decree  in  favor  of  Bailey,  and  for  this  reason 
refused  to  make  him  a  party  to  the  proceeding.  Bailey 
then  applied  to  the  circuit  court  for  a  rule  nisi  to  the  pro- 
bate court,  to  show  cause  why  a  mandamus  should  not 
issue  to  compel  it  to  make  him  a  party.  On  the  answer  of 
the  judge  the  rule  was  made  absolute,  and  hence  this 
appeal. 

W.  0.  Oates,  for  appellant, 
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James  L.  Pugh,  contra. 

B.  F.  SAFFOLD,  J. — Mandamus  lies  from  a  superior  to 
an  inferior  court  to  compel  action,  but  will  never  direct 
how  it  shall  act,  or  control  its  discretion.  Where  a  court 
does  act,  such  action  can  only  be  revised  by  the  superior 
court  on  appeal  or  certiorari. — Life  and  Fire  Insurance 
Company  of  New  York  v.  Wilson,  8  Peters,  291 ;  Lamar  v. 
Commissioners  Court,  2L  Ala.  772.  In  this  case  there  was 
no  refusal  of  the  court  to  act.  It  issued  notice  to  the 
assignee  to  appear,  and  on  his  appearance,  after  full  hear- 
ing and  examination,  adjudged  that  he  had  not  the  right 
to  be  made  a  party.  As  no  appeal  in  such  a  case  is  pro- 
vided by  our  law,  a  certiorari  was  the  remedy. 

The  interest  of  the  parties  requires  us  to  decide  the  im- 
portant question  involved.  By  the  14th  and  16th  sections 
of  the  bankrupt  law,  the  assignee  was  invested  with  all  the 
assets  of  the  bankrupt,  with  the  right  to  recover  them  by 
suit  in  law  or  equity.  The  trust  property  held  by  the 
bankrupt  did  not  pass  to  him,  but  any  debt  due  from  the 
estate  to  him,  not  liquidated,  was  transferred.  As  the 
executor  had  been  removed  and  called  to  account,  and 
claimed  the  demand  of  $8,000,  no  judgment  could  be  ren- 
dered in  his  favor  on  account  of  his  bankruptcy.  The 
assignee  was  entitled  to  recover  it  in  some  way.  What 
hindered  him  from  doing  so  in  the  probate  court  ?  The 
bankrupt  law  substituted  the  assignee  to  all  the  rights  of 
the  bankrupt  which  could  be  made  available  in  the  pay- 
ment of  his  debts.  The  probate  court,  under  the  constitu- 
tion of  1867,  is  one  of  general  jurisdiction  in  all  matters 
of  granting  letters  testamentary  and  of  administration, 
and  of  orphan's  business,  and  contracts  for  labor.  The 
question  for  its  decision  was  whether  in  a  proceeding  of 
which  it  had  rightful  jurisdiction  it  would,  on  motion, 
allow  a  party,  civiliter  mortuus  as  far  as  that  proceeding 
was  concerned,  to  be  substituted  by  one  who  had  succeeded 
by  operation  of  law  to  all  of  his  rights.  We' see  no  objec- 
tion to  it.  The  bankrupt  law  itself  is  suflBcient  authority 
for  such  action. — Ex  parte  Gist,  26  Ala.  156.  If  a  distrib- 
utee of  w  estate  should  become  bankrupt,  before  distriba- 
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tion,  his  interest  would  pass  to  his  assignee,  and  it  would 
be  conapetent  for  the  probate  court  to  render  a  decree  irh 
favor  of  the  assignee  for  such  share. —  Graham  et  al.  v. 
Ahero'omhie  et  ah,  8  Ala.  552.  Why  not  in  the  case  of  a 
remoTed  executor  ?  So  far  as  the  estate  of  Tyson  has  claims 
against  the  removed  executor,  they  may  be  asserted  against 
him  as  fiduciary.  So  far  as  he  has  clainis  against  the  estate, 
beyond  his  liability  to  it,  they  may  be  asserted  in  the  pro- 
bate court  by  his  assignee. 

The  judgment  is  reversed   and   the   cause  is  not  re- 
manded. 


GABEL  vs.  HAMMERWELL,  et  al. 

[action    on    the    case   fob    WKONGFrL   AND   VEXATIOtJS   ATTACHMENT.] 

1.  Form  of  action;  wlien  one  may  le  adopted  for  distinct  causes  of  action. — 
A  plaintiff  may  proceed  in  one  action  for  dalnages  for  breaches  of  two 
or  more  attachment  bonds,  executed  by  the  same  obligors  in  his  favor. 

2.  Attachment  tond ;  what  sufficient  assignment  of  breaches  of. — It  is  a 
sufficient  assignment  of  breaches  of  an  attachment  bond,  to  aver  that 
the  attachment  bond  was  sued  out — 1st,  vexatiously  ;  2d,  wrongfully  ; 
and  that  being  so  vexatiously  and  wrongfully  sued  out,  it  was  levied  on 
the  goods  and  effects  of  the  plaintiff,  whereby  he  was  injured. 

Appeal  from  the  Circuit  Court  of  Baldwin. 
Tried  before  Hon.  John  Elliott. 

This  -was  an  action  brought  by  the  appellant  against  the 
appellees,  to  recover  damages  for  the  wrongful  and  vexa- 
tious suing  out  of  an  attachment,  <fec.  The  affidavit  for 
attachment  is  not  set  out  in  the  record,  nor  does  it  show 
the  ground  on  which  the  attachment  was  sued  out.  The 
plaintiff's  amended  complaint  contains  two  counts,  in  each 
of  which  he  claims  of  the  defendants  a  specified  sum  of 
money,  on  an  attachment  bond  executed  by  them,  which 
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be  sets  out  literally.  There  are  two  bonds  differing  from 
each  other  in  amount  and  time  of  execution,  and  he  unites 
a  cause  of  action  on  each  in  the  same  complaint,  but  in 
separate  counts.  The  breaches  assigned  are  the  same  in 
each  count,  to-wit,  that  the  attachments  were  sued  out — 
Ist,  vexatiously ;  2d,  wrongfully  ;  and  that  being  so  wrong- 
fully and  vexatiously  sued  out,  they  were  levied  updn  his 
effects,  whereby  he  was  injured. 

The  defendants  demurred  to  the  complaint,  and  assigned 
for  cause  of  demurrer — 

1.  That  tne  cause  or  ground  upon  which  the  two  several 
attachments  were  issued  is  not  set  forth,  and  no  denial  of 
the  truth  of  the  affidavit  for  attachment  is  made  therein. 

2.  That  there  is  no  allegation  that  the  said  attachments 
were  sued  out  maliciously  and  without  probable  cause. 

3.  Because  the-  breach  of  said  bonds  is  too  vague  and 
uncertain  to  authorize  a  recovery,  nor  does  it  show  in  what 
respect  nor  to  what  extent  special  damages  accrued  to  the 
plaintiff. 

4.  Because  complaint  does  not  show  a  legal  cause  of  ac- 
tion, nor  any  actual  and  sufficient  breach  of  said  attach- 
ment bonds,  which  were  given  at  different  times  and  in  dis- 
tinct suits. 

The  court  below  sustained  the  demurrer,  whereby  the 
plaintiff  was  forced  to  take  a  non-suit,  and  plaintiff  duly 
excepted,  &c. 

The  error  assigned  is,  that  the  court  below  erred  in  sus- 
taining the  demurrer  to  the  complaint. 

Lyman  Gibbons,  for  appellant. 
D.  C.  Anderson,  contra. 

[No  briefs  came  into  Reporter's  hands.] 

B.  F.  SAFFOLD,  J.— The  suit  was  by  one  plaintiff 
against  two  defendants  for  damages  for  breaches  of  two 
attachment  bonds  executed  by  them.  There  was  no  error 
in  this.  Where  the  same  form  of  action  may  be  adopted 
for  several  distinct  injuries,  the  plaintiff  may  in  general 
proceed  for  all  in  one  action,  though  the  several  rights  af- 
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fected  were  derived  from  different  titles. — Cbit.  Plead,  vol. 
1,  p.  201. 

The  breaches  were  sufl&ciently  assigned.  One  of  the 
conditions  of  the  bonds  was,  that  the  obligors  would  pay 
to  the  defendant  in  the  attachment  suit  all  such  damages 
and  costs  as  he  might  sustain  by  the  wrongful  or  vexatious 
suing-  out  of  the  attachment.  Some,  one  of  the  several 
causes  for  which  an  attachment  may  issue  should  have  ex- 
isted and  been  known  to  the  obligors  when  they  applied  for 
the  attachment.  They  are  not  confined  in  their  defense  to 
the  one  alleged  in  their  affidavit.  If  any  of  the  grounds 
for  the  issue  of  the  attachment  existed,  it  was  not  sued  out 
wrongfully  or  vexatiously.  If  none  existed,  it  was.  A 
clear  and  well  defined  material  issue  was  presented  by  the 
pleading  of  the  plaintiff. — Lockhart  v.  Woods,  38  Ala,  681 ; 
Wood  V.  Barker,  37  Ala.  60 ;  Kirhsey  v.  .Jmes,  7  Ala.  622. 

The  judgment  is  reversed  and  the  cause  remanded. 


SPRAGUE  vs.  TYSON. 

[BUJi    IN    EQUITY   TO    SUBJECT   MA.KRIED  WOMAN's   SEPABATE   ESTATE,   BY  CON- 
TEACT,  TO  PAYMENT  OF  BILL  OF  EXCHANGE,  DBAWN  BY  HEB .] 

1.  Foot-note,  omission  of ,  at  bottom  of  hill;  effect  of — The  omission  of 
the  note  in  writing,  at  the  foot  of  a  bill  in  chancery,  of  the  particular 
statements  or  interrogatories  which  each  defendant  is  required  to  an- 
swer, precludes  the  complainant  from  any  advantage  to  be  derived  from 
the  failure  of  the  defendant  to  answer  the  allegations  of  the  bill. 

2.  Bill  of  exchange,  residence  of  party  to  he  charged;  what  not  sufficient  evi- 
dence of. — The  name  of  a  place  where  a  bill  of  exchange  was  signed  ap- 
pearing on  it,  is  not  of  itself  sufficient  evidence  of  the  residence  or 
post-office  of  the  party  to  be  charged. 

3.  Bill  to  subject  property  of  trust  estate;  who  should  he  made  parties. — 
Generally,  both  the  trustees  and  cestui  que  trust  should  be  made  par- 
ties to  a  suit  in  equity  respecting  the  subject-matter  of  the  trust ;  but 
where  the  trusteeship  is  a  naked  trust,  and  there  is  no  trustee,  it  seems 
that  a  decree  may  be  rendered  against  the  cestui  que  trust,  when  the 
proceeding  is  in  rem. 
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4.  Separate  estate  by  contract ;  what  constitutes. — A  conveyance  of  prop- 
erty, to  a  trustee  for  the  sole  and  separate  use  of  a  married  woman, 
free  from 'the  debts  and  claims  of  her  husband,  creates  in  her  a  sepa- 
rate estate  by  contract. 

5  Separate  estate  hy  contract ;  how  chargeable  in  equity. — A  married  wo- 
man, having  such  a  separate  estate,  may  bind  it  in  equity  by  any  con- 
tract by  which  she  could  bind  herself  if  sole. 

ArpEAL  from  the  Chancery  Court  of  Mobile. 
Heard  before  Hon.  N.  W.  Cocke. 

In  this  cause,  which  was  a  bill  in  equity  to  subject  the 
separate  estate,  by  contract,  of  a  married  woman  to  the 
payment  of  a  bill  of  exchange  drawn  by  her  and  others, 
the  chancery  court  granted  the  relief  prayed  for  in  the  bill, 
and  directed  a  reference,  &c.,  and  a  sale  of  the  trust  prop- 
erty. 

The  other  facts  arising  in  the  case,  and  upon  which  the 
decision  of  the  court  is  based,  will  be  found  in  the  opinion. 

P.  Hamilton,  for  appellant. 
E.  S.  Dargan,  contra. 

B.  F.  SAFFOLD,  J.— The  bill  in  this  case  alleges,  that 
the  complainant,  Tyson,  is  the  holder  of  a  bill  of  exchange, 
drawn  and  indorsed  by  the  defendant,  Mrs.  E.  C.  Sprague, 
the  wife  of  A.  M.  Sprague ;  that  the  bill  was  duly  pro- 
tested for  non-payment,  by  a  notary  public  in  Mobile,  where 
it  was  payable,  and  notice  thereof  deposited  in  the  post- 
office  at  Mobile,  directed  to  the  defendant  at  Mobile,  and 
also  at  Portland,  Dallas  county,  Alabama ;  and  that  the 
defendant,  E.  C.  Sprague,  is  the  equitable  owner  of  a  lot 
and  premises  in  Mobile,  which  is  her  separate  estate,  by 
contract,  having  been  conveyed  to  John  S.  Hunter,  as 
trustee,  for  her  sole  and  separate  use,  free  and  discharged 
from  the  debts  and  claims  of  her  husband.  It  is  prayed 
that  this  property  may  be  sold  for  the  payment  of  the  bill 
of  exchange. 

The  answer  of  the  defendant  on  oath  is  not  waived,  and 
there  is  no  foot-note  to  the  bill. 

Mrs.  Sprague,  in  her  answer,  admits  that  she  drew  and 
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indorsed  the  bill  of  exchange,  and  that  her  interest  in  the 
property  sought  to  be  charged  with  its  payment,  is  as  alleged 
by  the  complainant.  She  denies  notice  of  protest,  pleads 
coverture,  and  that  her  signature  was  not  witnessed  or  ac- 
knowledged, as  required  by  the  statutes  for  the  protection 
of  the  separate  estates  of  married  women,  and  demurs  to 
the  bill  on  the  ground  that  the  case  presented  is  not  such 
a  one  as  a  court  of  equity  will  enforce  against  the  separate 
estate  of  a  married  woman. 

The  evidence  of  the  complainant  is,  the  bill  of  exchange, 
with  the  protest  of  the  notary,  and  the  conveyance  of  the 
property  sought  to  be  condemned,  to  John  S.  Hunter,  as 
trustee  of  Mrs.  Sprague. 

As  the  complainant  omitted  to  append  a  foot-note  to  his 
bill,  he  can  claim  no  advantage  from  the  failure  of  the  de- 
fendants to  answer  any  of  its  allegations. — Rule  10,  Ch. 
Prac, ;  0' Neil  v.  Robinson,  June  term,  1869. 

There  is  an  entire  failure  on  the  part  of  the  complainant 
to  prove  that  the  notices  which  he  deposited  in  the  post- 
office  at  Mobile,  directed  to  Portland  and  to  Mobile,  were 
directed  to  the  residence  or  nearest  post-office  of  Mrs. 
Sprague,  either  at  the  time  of  signing  the  bill,  or  of  giving 
notice.  That  the  bill  purports,  on  its  face,  to  have  been 
made  at  Portland,  Dallas  county,  is  not  alone  sufficient 
evidence  of  the  residence  or  post-office  of  the  party  sought 
to  be  charged.  The  holder  must  use  reasonable  diligence 
to  ascertain  his  address. — Tyson  v.  Oliver,  June  term,  1869  ; 
Br.  Bk.  at  Decatur  v.  Pierce,  3  Ala.  321 ;  Foard  v.  Johnson, 
2  Ala.  565.  In  this  case,  the  bill  avers  that  the  bill  was 
made  at  Portland,  but  does  not  assert  that  the  defendant 
resided  there.  The  answer  declares  that  it  was  made  and 
endorsed  at  Mobile. 

For  the  omission  of  the  complainant  to  prove  that  he 
had  given  due  notice  of  non-payment  to  the  defendant,  the 
decree  of  the  chancellor  must  be  reversed. 

Other  questions  of  importance  are  presented  which  the 
interests  of  the  parties  require  to  be  now  decided. 

During  the  progress  of  the  cause,  the  suit  was  abated  as 
to  the  trustee,  on  account  of  his  death,  and  proceeded  with 
against  the  remaining  parties,  without  any  further  repre- 
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sentation  of  the  legal  title.  The  omission  to  substitute 
another  trustee,  or  to  make  the  heirs-at-law  of  Hunter  par- 
ties, is  suggested  in  the  answer  of  the  defendants,  but  not 
by  way  of  plea  or  demurrer.  Unless  there  was  some  ne- 
cessity for  substituting  some  one  holding  the  legal  title  in 
the  place  of  the  deceased  trustee,  there  was  no  error  in 
omitting  to  do  it. —  Ozley  v.  Ikelheimer,  26  Ala.  332.  The 
heirs-at-law  of  Hunter  should  not  have  been  so  substituted, 
because  the  trust  estate  did  not  descend  to  them. — Hev. 
Code,  §  1593 ;  McDougaVs  AdmW  v.  Carey,  38  Ala.  320. 

Generally,  both  trustees  and  cestui  que  (rusts  should  be 
made  parties,  but  where  the  trusteeship  is  a  naked  trust, 
and  there  is  no  trustee,  it  seems  that  the  whole  interest  is 
before  the  court,  and  that  a  decree  may  be  rendered,  espe- 
cially when  the  proceeding  is  in  rem. — Story's  Eq.  Plead. 
§§207,211. 

The  estate  of  Mrs.  Sprague,  created  in  the  property  con- 
veyed to  Hunter,  as  her  trustee,  is  essentially  different  from 
the  separate  statutory  estate  of  a  married  woman.  Her 
husband  is  not  her  trustee  by  operation  of  law.  The  trus- 
tee is  liable  for  the  rents,  income  and  profits,  if  he  receives 
them.  The  property  is  not  bound  for  contracts  for  articles 
of  comfort  and  support  of  the  household,  as  provided  by 
Revised  Code,  §  2376,  and  can  not  be  sold  for  their  pay- 
ment as  directed  by  Revised  Code,  §  237/. — McMillan  v. 
Hurt,  38  Ala.  665.  It  is  her  separate  estate  by  contract. 
So  far  as  this  estate  is  concerned,  Mrs.  Sprague  is  regarded 
in  equity  as  a.femme  sole,  and  may  bind  it  by  any  contract 
by  which  she  could  bind  herself,  if  sole  and  unmarried. — 
Gunter  v.  Williams  and  Wife,  40  Ala.  561 ;  Paidke  v.  Wd/e, 
Gillespie  &  Co.,  34  Ala.  541 ;  Booker  v.  Booker,  32  Ala.  473  ; 
Ro-per  V.  Roper,  29  Ala.  247.  It  is  not  necessary  that  the 
intention  to  charge  her  separate  estate  should  be  proved 
when  she  gives  her  written*  obligation  for  the  payment  of 
money. — Ozley  v.  Ikelheimer,  2^  Ala.  332. 

The  decree  is  reversed,  and  the  cause  remanded. 
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J.  F.  DAVIS  ET  AL.  vs.  TENNESSEE  DAVIS  et  al. 

[motion  to  dismiss  appeal.] 

1.  Restitution;  when  necessary  to  obtain  reversal  of  decree. — One  who 
receives  and  retains  the  purchase  money  of  land  sold  under  a  decree, 
can  not  reverse  the  decree,  if  the  reversal  will  divest  the  title. 

2.  Errors  ;  against  whom  appellant  can  not  assign.— One  aiipellant  can  not 
assign  error  against  his  co-appellants. 

Appeal  from  Chancery  Court  of  Pike. 
Heard  before  Hon.  N.  W.  CocEE. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Walkeb,  Muephey  &  Winter,  and  J.  D.  Gardner,  pro 
motion. 

Wm.  C.  Gates,  contra. 

B.  F.  SAFFOLD,  J.— The  reasons  assigned  by  the 
appellees  in  support  of  their  motion  to  dismiss  the  appeal 
in  this  case  are  :  1st.  That  one  of  the  appellants,  James 
F.  Davis,  who  was  a  defendant  to  the  original  bill, 
and  a  complainant  in  the  amended  bill  filed  for  the 
exclusive  purpose  of  making  him  a  party  complainant,  is 
also  an  appellee.  2d.  That  the  other  appellants  have 
received  the  money  procured  from  the  sale  of  the  land 
under  the  decree,  which  they  seek  to  reverse,  and  still 
retain  it. 

The  original  bill  was  answered,  not  under  oath,  by  all  of 
the  defendants ;  the  answer  being  signed  by  their  solici- 
tors. By  the  amended  bill  James  F.  Davis,  a  defendant  to 
the  original  bill,  was  made  a  party  complainant.  The 
decree  for  the  sale  of  the  land  was  rendered  on  the  orig- 
inal and  amended  bill,  decree  pro  con/esso  and  testimony. 
The  land  was  sold  under  the  decree.  By  affidavits  filed, 
it  is  shown  that  all  of  the  appellants,  except  James  F. 
Davis,  received  their  proportion  of  the  cash  payment. 
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One  who  receives  and  retains  the  purchase  money  of 
land,  sold  under  a  decree,  cannot  reverse  the  decree,  if  the 
reversal  will  divest  the  title.  He  must  make  restitution. — 
Knox's  Distributee  v.  Steele,  Adrn'r,  18  Ala.  815  ;  Preivitt  v. 
Garner,  b2  Ala.  13. 

As  to  the  position  of  James  F.  Davis,  there  is  no  rule  of 
practice  which  will  allow  one  appellant  to  assign  errors 
against  his  co-appellants. — Knox's  Distributee  v.  Steele^ 
AdmW,  18- Ala.  815. 

The  appeal  is  dismissed  without  prejudice. 


MANNING  vs.  KOHN. 

[action  by  payee  against  acceptob  o¥  bill  of  exchange.] 

1.  Act  of  January  18,  1867,  in  relation  to  city  courts,  4'0-;  construction  of. 
The  provision  of  the  act  of  January  1 8,  1867,  that  in  a  city  court,  whose 
terms  are  held  oftener  than  twice  in  each  year,  a  space  of  at  least 
twelve  months  must  intervene  between  the  return  and  judgment  terms, 
is  complied  with  in  a  case  when  the  suit  was  returned  to  the  February 
term,  1867,  and  judgment  rendered  at  the  February  term,  1868,  that 
being  the  time  prescribed  for  holding  a  regular  annual  term  of  the 
court.  (  Petees,  J.,  dissenting,) — Held,  that  a  judgment  could  not  be 
legally  rendered  until  after  a  space  of  at  least  ttcelre  months  had  intervened, 
and  that  no  period  of  time,  short  of  this,  came  within  the  meaning  of  the 
ad. 

2.  Acceptor;  when  not  liable  for  damages.— The  accejptoT  of  &  hill  of  ex- 
change is  not  ordinarilj'  liable  for  damages. 

3.  Judgment;  when  will  be  reversed  and  rendered. — Where  the  complaint 
claims  damages  against  an  acceptor  improperly,  and  the  judgment  is 
for  the  demand,  this  court  will  reverse,  and  render  judgment  for  the 
correct  amount,  at  the  cost  of  the  appellee. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  Thos.  M.  Arrington. 

This  was  an  action  by  the  payee  against  the  acceptor 
of  a  bill  of  exchange,  dated  May  11th,  1861,  and  due  four 
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months  after  date.  The  complainant  claimed  damages 
thereon.  Judgment,  by  default,  was  rendered  for  an 
amount  which  was  equal  to  the  principal,  and  five  per  cent, 
damages  thereon  at  maturity,  with  interest  to  the  rendition 
of  the  judgment. 

The  errors  assigned  are  : 

1st.  That  the  judgment  was  rendered  at  a  term  of  the 
court  at  which  it  was  not  authorized  to  be  rendered. 

2d.  That  the  judgment  was  rendered  for  the  sum  of 
$1,054.25,  when  it  should  have  been  for  the  less  sum  of 
$1,030. 

Elmore  &  Gunter,  for  appellants. 
Walker,  Murphey  &  Winter,  contra. 

B.  F.  SAFFOLD,  J.— This  suit  was  instituted  in  the 
city  court  of  Montgomery,  on  a  bill  of  exchange  made  in 
1861.  The  summons  was  issued  February  4th,  1867,  exe- 
cuted February  7th,  1867,  and  returned  to  a  term  of  the 
court  commenced  February  11th,  1867.  The  judgment  was 
rendered  March  28th,  1868,  at  a  term  which  commenced 
on  the  10th  February,  1868,  and  was  by  default. 

The  appellant  objects  that  a  period  of  at  least  twelve 
months  did  not  intervene  between  the  return  and  judg- 
ment terms,  as  required  by  law. 

At  the  time  this  suit  was  begun,  an  act  of  the  legislature 
to  regulate  judicial  proceedings  was  in  operation,  which 
required  that  the  first  term  of  the  court  after  the  com- 
mencement of  the  action  should  be  deemed  the  return 
term,  only ;  the  second  term,  an  appearance  and  pleading 
term,  and  the  action  should  not  be  tried  before  the  term 
next  after  the  appearance  term  thereof, — Act  of  February 
20th,  1866.  By  an  amendment  to  the  8th  section  of  this 
act,  approved  January  Ibth,  1867,  if  the  suit  was  in  a  city 
court,  where  terms  are  held  oftener  than  twice  in  each 
year,  a  space  of  at  least  twelve  months  must  intervene  be- 
tween the  return  and  judgment  terms. — Acts,  1866-7, 
p.  176.  By  an  act,  approved  December  7th,  1866,  three 
terms  of  the  city  court  of  Montgomery,  in  each  year,  are 
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required  to  be  held,  commencing  on  the  second  Monday  in 
February,  and  the  first  Monday  in  June  and  October. 

The  constitution  requires  the  circuit  court  to  be  held 
twice  a  year  in  each  county,  and  the  times  appointed  by 
law  are  certain  Mondays  of  months,  which  divide  the  year 
as  nearly  as  practicable,  so  as  to  make  semi-annual  terms. 
The  interval  between  the  commencement  of  the  return  and 
judgment  terms  in  the  circuit  court,  under  the  law  of  Feb- 
ruary 20th,  1866,  was  about  twelve  months.  It  could  not 
be  exactly  twelve  calendar  months,  because  the  court  com- 
mencing on  a  given  Monday  in  a  month  would  generally 
begin  on  a  different  day  of  the  month,  thereby  increasing 
or  lengthening  the  interval  a  little.  Did  the  legislature,  in 
making  a  special  provision,  that  in  city  courts  when  terms 
are  held  oftener  than  twice  in  a  year,  a  space  of  twelve 
months  should  intervene  between  the  return  and  judgment 
term,  mean  to  attach  a  significance  to  the  length  of  time 
requisite  to  obtain  a  judgment  in  those  courts  different 
from  that  intended  in  the  circuit  courts  ?  Without  this 
provision,  judgments  could  have  been  obtained  in  the  city 
court  several  months  sooner  than  in  the  circuit  courts, 
under  the  same  law,  and  a  discrimination,  without  reason, 
between  debtors  would  have  been  effected.  The  construc- 
tion of  the  provision  contended  for  by  the  appellant  would 
vary  the  time  of  obtaining  judgment  in  the  city  courts 
from  twelve  to  eighteen  months,  according  to  the  day  c  f 
the  month  on  which  the  Monday  appointed  for  the  com- 
mencement of  the  term  should  fall.  We  think  the  pro- 
vision was  intended  to  make  equal  the  time  in  both  courts, 
and  that  the  judgment  term  was  the  next  annual  term  after 
the  return  term  ;  that  the  period  between  the  secou  1 
Monday  in  February,  1867,  and  the  second  Monday  in 
February,  1868,  they  being  the  legally  appointed  times  for 
the  holding  of  the  winter  terms  of  the  city  court  of  Mont- 
gomery in  each  year,  constituted  the  twelve  months 
required  by  the  statute. 

The  acceptor  of  a  bill  of  exchange  is  in  general  not 
liable  for  damages. — Uanrick  v.  Farmer  s  Bank  of  Chatta- 
hoocliee,  8  Port.  539. 
23 
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A  mere  clerical  error  in  the  amount  of  the  recovery,  this 
court  will  correct  at  the  cost  of  the  appellant.  But  in  this 
case  the  complaint  claims  damages,  and  the  judgment  is 
for  the  demand.  It  is  manifest  from  the  record  that  five 
per  cent,  damages  has  been  included  in  the  judgment.  For 
this  error  the  judgment  is  reversed,  and  a  judgment  for 
the  proper  amount  will  be  rendered  in  this  court. — Rev. 
Code,  3502.  The  appellee  will  pay  the  cost  of  the  ap- 
peal. 

Peters,  J.,  (dissenting.) — I  regret  to  dissent  from  the 
opinion  and  judgment  just  announced  by  a  majority  of 
the  court.  I  can  not  assent  to  this  judgment  without  vio- 
lence to  what  I  esteem  one  of  the  plainest  rules  of  the  consti- 
tution. That  is,  to  take  the  language  of  the  law  to  mean 
just  what  it  declares,  when  its  words  are  wholly  free  from 
doubt. 

This  was  an  action  instituted  in  the  city  court  of  Mont- 
gomery, in  which  court  terms  are  held  oftener  than  twice 
in  each  jear.— Pamph.  Acts,  1866-67,  p.  102,  §  1,  No.  117. 
The  writ  was  issued  on  February  4th,  1867,  and  made 
returnable  to  a  term  of  said  city  court,  held  on  the  second 
Monday  in  February  in  the  same  year  ;  that  is,  on  Febru- 
ary 11th,  1867  ;  this  was  the  return  term  of  said  writ. 
The  judgment  term  of  the  suit  thus  brought  could  not  be 
held  sooner  than  twelve  months  after  the  date  last  above 
said  ;  that  is,  February  11th,  1867.  But  the  term  at  which 
the  judgment  in  this  case  was  rendered  commenced  on  the 
second  Monday  in  February,  1868,  which  was  February 
10,  1868.  This  was  less  than  twelve  months  from  the 
return  to  the  judgment  term  of  the  city  court  in  which  the 
suit  was  brought.  The  judgment  was  by  default.  This 
was  forbidden  by  law. 

The  language  of  the  statute  is  this  :  "  But  the  return 
and  judgment  terms  on  all  suits  brought  in  such  courts 
must  be  intervened  by  a  space  of  at  least  twelve  months." — 
Pamph.  Acts,  1866-67,  p.  176. 

This  language  is  too  plain  for  doubt  or  quibble,  as  it 
appears  to  me.  Twelve  months  is  a  fixed  certain  space  of 
time.    It  is  mathematically  exact.     A  space  shorter  than 
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this  can  not  be  twelve  months.  If  the  court  can  shorten 
this  space  one  day,  it  can  shorten  it  as  many  days  as  it 
chooses.  The  power  to  vary  from  the  statutory  period,  is 
a  power  to  legislate.  The  language  of  the  act  is  our  only 
guide.  To  quit  this  is  to  quit  the  law  ;  and  in  the  end  to 
make  shipwreck  of  all  safe  legal  logic,  and  to  give  to  falla- 
cies the  force  of  truth.  As  well  might  it  be  contended 
that  five  days  were  a  week,  as  to  assert  that  less  than 
twelve  .months  is  a  "  space"  "  at  least  twelve  months  "  in 
length.  Here  the  space  that  intervened  between  the  return 
and  judgment  term  of  this  suit  was  one  day  less  than 
twelve  months — such  is  my  calculation.  The  court  ought 
to  have  waited  till  the  June  term  of  said  court  before  the 
judgment  was  rendered. 

I,  therefore,  think  the  judgment  should  be  reversed,  and 
the  cause  remanded,  at  the  costs  of  the  appellee  in  this 
court,  and  of  the  appeal  in  the  court  below. 


WALTON  vs.  WILLIAMS. 

[ACnOH   ON  BtLL   OF   EXCHANGE   BY   PAYEE   AGAINST  PABTY  THEBETO,    AS   AO 

CEPTOB.  ] 

1.  Acceptor;  when  may  he  considered  indorser,  guarantor,  or  acceptor,  supra 
protest.— ^When  a  bill  of  exchange  exhibits  the  signature  of  one  to  whom 
it  is  not  directed  across  its  face,  and  another  name  in  the  lower  left 
hand  corner  where  that  of  the  drawee  is  usually  placed,  the  latter  wiU 
be  deemed  the  drawee,  and  the  former  will  be  considered  the  indorser, 
guarantor,  or  acceptor,  supra  protest,  according  to  the  evidence. 

2.  Farol  evidence;  when  admisvibk  to  explain  relation  of  parties  to  bill— 
In  such  a  case  parol  evidence  is  admissible  to  explain  the  relation  of 
the  parties  to  the  bill,  when  sued  on  by  the  payee. 

8.  Non-payment,  notice  of;  who  enii«ed  <o.— An  acceptor,  supra  protest,  i« 
entitled  to  notice  of  non-payment  by  the  drawee. 

Appeal  from  Circuit  Court  of  Hale. 
Tried  before  Hon.  B.  L.  Whelan. 
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The  appellee  sued  the  appellant  as  acceptor  of  a  bill  of 
exchange,  which  was  as  follows  : 

"Exchange,  $1,093  84.     Greensboro,  January  1st,  1862. 

"  On  the  first  of  January  next,  pay  this,  my  only  bill  of 
exchange  of  this  tenor  and  date,  to  the  order  of  D.  C.  Wil- 
liams, the  siim  of  one  thousand  and  ninety  three  84-100 
dollars,  value  received,  negotiable  and  payable  at  the  office 
of  the  Planters  Insurance  Company,  and  charge  the  same 
to  account  of.  Yours  truly, 

"James  J.  Walton. 

"James  J.  Walton." 

John  Yi.  Walton  wrote  his  name  across  the  face  of  the 
note,  in  the  place  the  acceptor  usually  signs. 

The  plaintijff  introduced  the  bill,  and  proved  that  the 
name  of  the  defendant,  written  across  its  face,  was  in  his 
handwriting.  "  The  defendant  proposed  to  testify,  in  his  own 
behalf,  that  he  was  asked  by  his  brother,  James  J.  Wal- 
ton, the  drawee,  in  the  presence  of  the  plaintiff,  the  payee, 
to  sign  a  bill.  He  told  the  plaintiff  that  he  was  in  the 
habit  of  signing  on  the  [back  of  the]  bill,  to  which  he  re- 
plied, that  was  a  mere  matter  of  form.  His  brother  had 
asked  him  to  indorse  the  bill.  He  wrote  his  name  across 
its  face  at  the  request  of  the  plaintiff,  who  told  him  that 
the  face  of  the  bill  was  the  proper  place  for  writing  his 
name  as  indorser.  He  signed  the  bill,  not  as  acceptor,  but 
as  indorser,  and  the  plaintiff  received  it  with  that  under- 
standing." This  evidence  was  excluded  by  the  court,  and 
the  charge  given  to  the  jury,  that  if  they  believed  the  name 
written  across  the  face  of  the  bill  to  be  the  signature  of 
the  defendant,  it  was  an  acceptance,  and  they  must  find 
for  the  plaintiff. 

The  exclusion  of  the  evidence,  and  the  charge  given,  are 
now  assigned  as  error,  as  well  as  the  refusal  to  give  sev- 
eral charges  asked  by  the  defendant  below,  and  not  neces- 
sary to  be  further  considered. 

Jas.  J.  Garrett,  for  appellant. 
EiCE,  Semple  &  Goldthwaite,  contra. 

SAFFOLD,  J.— The  only  evidence  that  the  defendant 


JANUARY  TERM,  1870.  349 

Curry  v.  Reynolds. 

accepted  the  bill,  is  his  signature  across  its  face.  It  is 
where  the  acceptor's  signature  is  usually  found,  and  in  the 
absence  of  proper  rebutting  testimony  this  would  be  suffi- 
cient proof  of  the  fact,  if  it  was  directed  to  him,  or  with- 
out direction  to  any  one.  But  the  name  of  James  J.  Wal- 
ton is  also  found  in  the  position  on  the  bill  usually  occu- 
pied by  the  drawee,  and  he  must  be  considered  the  drawee 
as  well  as  the  drawer. 

Where  a  bill  is  directed  to  a  particular  person,  no  one 
but  the  person  to  whom  it  is  directed  can  accept  it,  except 
for  honor. — May  v.  Kelly  &  Frazier,  27  Ala.  497.  If  the 
defendant  was  an  acceptor,  he  was  one  supra  protest,  and 
his  obligation  was,  that  if  the  bill  was  not  paid  by  the  drawee 
upon  due  presentment  at  its  maturity,  then  upon  protest 
for  non-payment,  and  due  notice  thereof  to  him,  he  would 
pay  it.— Story  on  Bills  of  Ex.  §  123  ;  3  Wend.  491. 

There  was  no  proof,  in  this  case,  of  protest  and  notice, 
and  for  this  reason  the  charge  of  the  court  was  erroneous. 

The  plaintiff  was  the  payee.  It  was,  therefore,  clearly 
competent  to  show  by  parol  the  intention  of  the  parties, 
at  the  time  the  contract  was  entered  into,  with  regard  to 
their  several  liabilities  among  themselves,  and  the  relation 
which  they  were  to  bear  to  the  bill. — Branch  Bank  at  Mo- 
bile V.  Coleman,  20  Ala.  140. 

The  evidence  of  the  defendant,  who  was  a  competent 
witness  under  section  2704  of  the  Revised  Code,  ought  to 
have  been  admitted. 

The  judgment  is  reversed  and  the  cause  remanded. 


CURRY  vs.  REYNOLDS. 

[action  on  FBOMIS80BT  NOTE.] 


1.  Section  2661  of  Revised  Code;  constitutionality  of. — Section  2661  of  the 
Bevised  Code,  which  requires  a  return,  appearance,  and  trial  term  in 
certain  cases,  is  not  unconstitutional. 
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Appeal  from  Circuit  Court  of  Talladega. 
Tried  before  Hon.  Chas.  Pelham. 

• 

Action,  founded  on  a  due-bill  executed  February  6, 1860, 
commenced  9th  of  March,  ISfiS,  and  summons  returnable 
to  spring  term  of  circuit  court  of  said  year.  Judgment  by 
default  at  fall  term,  1868,  or  (in  this  case)  the  appearance 
term. 

The  error  assigned  is  the  rendition  of  the  judgment  at 
the  term  at  which  it  was  rendered. 

Bkadfobd,  Martin  &  Isbell,  for  appellant. 
John  T.  Heflin,  contra. 

B.  F.  SAFFOLD,  J.— In  cases  like  this,  the  first  term 
after  the  commencement  of  the  action  is  the  return  term, 
the  second  term  is  the  appearance  or  pleading  term,  and  the 
cause  is  not  to  be  tried  before  the  next  term  after  the  ap- 
pearance term. — Rev.  Code,  §  2661. 

The  judgment  in  this  case  was  rendered  at  the  appear- 
ance term,  contrary  to  the  provision  of  the  section  quoted. 
The  constitutionality  of  this  law  was' elaborately?  discussed 
in  the  case  of  Ex  parte  Pollard,  (40  Ala.  77,)  and  decided 
aflSrmatively.  We  are  satisfied  with  that  decision,  and  the 
reasoning  by  which  it  was  sustained.  The  end  of  law  is 
justice.  Inflexible  rules  can  not  be  applied  to  the  vicissi- 
tudes of  human  affairs.  The  contracts  of  the  citizens 
should  be  inviolable,  but,  when  broken,  the  remedy  must 
be,  in  some  measure,  consonant  to  the  times.  If  we  hold 
the  remedy  to  be  a  part  of  the  contract,  we  will  be  contin- 
ually applying  rules  adapted  to  peace  and  prosperity  to 
periods  of  adversity  and  extreme  distress.  The  sovereign 
power  owes  protection  and  preservation  to  the  citizen,  as 
well  as  the  enforcement  of  contracts,  and  it  is  on  this 
ground  that  nations  assume  to  cancel  the  obligations  of 
their  citizens  through  the  agency  of  a  bankrupt  law.  The 
constitutional  prohibition  against  impairing  the  obligation 
of  coil  tracts,  and  hindering  and  delaying  justice,  was  aimed 
more  at  the  robbery  and  denial  of  right  by  the  supreme 
power,  which-  had  formerly  been  prevalent,  tbaa  at  any 
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modified  accommodation  between  the  creditor  and  debtor, 
through  changes  of  remedy  in  times  of  public  misfortune, 
which  might  benefit  society  without  the  sacrifice  of  either. 
The  judgment  is  reversed,  and  the  cause  remanded. 


JONES  vs.  LAWSON. 

[settlement  of  insolvent  estate  in  pbobate  coubt.] 

1.  Statute  of  limitations  ;  for  what  length  of  time  suspended. — The  statute 
of  limitations  was  suspended  in  this  State  from  the  llth  day  of  Janu- 
ary, 1861,  to  the  2l8t  day  of  September,  1865.  (Ee-af&rming  Coleman 
V.  Holmes,  at  present  term. ) 

Appeal  from  the  Probate  Court  of  Perry. 
Tried  before  Hon.  B.  S.  Williams. 

The  facts  appear  from  the  opinion. 

Moore  &  Lockett,  for  appellant. 
W.  L.  Bragg,  contra. 

B.  F.  SAFFOLD,  J,— In  this  case,  the  appellant  filed 
for  allowance  in  the  probate  court  a  promissory  note  against 
the  insolvent  estate  of  which  the  appellee  was  the  admin- 
istrator de  bonis  nan.  The  note  was  due  one  day  after  date, 
and  dated  March  llth,  1862.  It  was  filed  November  23d, 
18^8.  The  sole  error  assigned  is,  that  the  court  sustained 
the  plea  of  the  statute  of  limitations  of  six  years. 

The  interval  from  the  maturity  of  this  note  to  the  2l8t 
of  September,  18G5,  must  be  deducted  from  the  time  neces- 
sary to  complete  the  bar  of  the  statute. — Coleman  v.  Holmes, 
at  present  term.    The  court  erred  in  sustaining  the  plea. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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WATSON  ET  AL.  vs.  KNIGHT. 

[trespass  against  constable  and  suketies  for  wkongfuij  levy  and  sale 
of  peksonal  peopeettf.] 

1.  Complaint,  defects  in ;  how  can  not  le  iaTcen  advantage  of. — When  the 
complaint  shows  a  substantial  cause  of  action,  its  delects,  which  would 
have  been  available  on  demurrer,  can  not  be  taken  advantage  of  on 
error,  when  the  parties  were  present  in  the  court  below,  and  failed  to 
make  the  objection  there. 

2.  Estoppel;  fraud,  under  plea  of;  wTiat  evidence  inadmissille. — In  a  suit 
for  trespass  against  an  officer  for  selling  plaintiflfs  property  on  an  exe- 
cution against  a  third  person,  the  plaintiff  is  not  estopped,  because  the 
defendant  in  execution,  in  his  presence  and  without  objection  from 
him,  claimed  the  property  as  exempt  to  himself  from  execution,  when 
the  plaintiff-'s  title  to  the  property  had  been  derived  from  a  purchase 
from  the  defendant  in  execution,  and  when  the  judgment  might  have 
been  a  lien  on  the  property,  if  it  had  not  been  exempt  to  such  defend- 
ant at  the  time  of  the  sale.  Such  evidence,  unsupported  by  any  thing 
more  definite,  is  inadmissible  under  a  plea  of  fraud. 

8.  Charge  to  jury ;  whatnot  erroneous  to  refuse. — There  is  no  error  in 
refusing  to  charge  the  jury  that  a  judgment  is  a  lien  upon  certain 
property,  which  may  be  properly  claimed  as  exempt  from  execution. 

Appeal  from  the  Circuit  Court  of  Cleburue. 
Tried  before  Hon.  W.  L.  Whitlock. 

This  was  an  action  of  trespass  bj  the  appellee,  Knight, 
against  the  appellants,  to  recover  damages  for  trespass  in 
taking  certain  property  of  the  plaintiff,  to-wit :  a  wagon 
and  yoke  of  steers,  and  selling  the  same,  under  an  execu- 
tion against  W.  M.  Beason. 

The  defendants  pleaded,  in  short  by  consent :  "Ist.  Not 
guilty.  2d.  Justification  under  legal  process.  3d.  Fraud." 
Upon  which  pleas  issue  was  joined,  a  trial  had,  a  verdict 
rendered  in  favor  of  the  plaintiff  for  $154  damages,  <fec. 

From  the  bill  of  exceptions,  it  appearss  that  the  prop- 
erty levied  on  was  in  the  possession  of  Beason  at  the  time 
a  judgment  was  rendered  against  him  by  a  justice  of  the 
peace,  by  virtue  of  an  executio^  on  which  th©  leyy  and 
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sale,  complained  of,  were  made  ;  the  property  so  remained 
in  his  possession  until  the  morning  of  the  levy,  when  it  was 
j)ut  in  possession  of  the  plaintiff,  who  had  purchased  it 
from  Beason  about  a  month  before.  On  the  day  of  sale 
the  plaintiff  presented  an  affidavit  to  one  of  the  defend- 
ants, the  constable,  that  the  property  levied  on  was  his 
own.  The  defendant  then  offered  to  introduce  proof,  that 
at  the  same  time  that  plaintiff  offered  the  above  affidavit, 
the  defendant  in  execution,  Beason,  in  the  presence  and 
with  the  knowledge  of  plaintiff,  offered  an  affidavit  claim- 
ing the  property  as  exempt  to  himself  from  execution 
under  the  exemption  laws  of  Alabama,  as  the  head  of  a 
family,  and  that  plaintiff  made  no  objection  whatever. 
The  court  refused  to  allow  the  introduction  of  this  evi- 
dence, and  defendants  excepted. 

The  defendants  then  introduced  the  execution,  and 
**  after  proving  the  rendition  of  the  Judgment  and  the  issu- 
ance of  the  execution  by  a  justice  of  the  peace,  who  was 
proven  to  be  duly  elected  and  qualified,  and  performing  his 
•duties  as  such,  and  after  proving  the  placing  of  the  execu- 
tion in  the  hands  of  one  of  the  defendants,  who  was 
proven  to  be  duly  elected  and  qualified  as  constable,  <fec.," 
asked  the  court  to  charge  the  jury,  that  "  if  they  believed 
the  evidence,  the  said  judgment  was  a  lien  on  the  property 
an  controversy,  and  the  defendant,  Watson,  as  constable, 
was  authorized  to  levy  on  and  sell  said  property,  under 
eaid  execution  "  This  charge  the  court  refused  to  give, 
and  defendants  excepted. 

That  portion  of  the  transcript  on  which  errors  were 
assigned  has  been  torn  off,  and  the  briefs  of  counsel  are 
not  on  file. 

J.  T.  Heflin,  for  appellant. 
Ellis  <fe  Caldwell,  for  appellee. 

B.  F.  SAFFOLD,  J. — This  was  an  action  of  trespass 
by  the  appellee  against  the  appellants,  for  trespass  in 
taking  personal  property. 

The  complaint  alleges  a  substantial  cause  of  action. 
No  objection  was  taken  to  it  in  the  court  below,  but  issue 
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was  joined  on  pleas  in  bar  to  the  merits.  Advantage  can. 
not  be  taken  of  its  defects,  if  any,  in  this  court. — Revised 
Code,  2811 ;  Sleivart  v.  Goode  &  Ulrick,  29  Ala.  476. 

The  defendant,  Watson,  as  constable,  levied  an  execu-* 
tion  from  a  justice's  court  on  a  wagon  and  yoke  of  steers, 
claimed  by  the  plaintiff,  and  in  his  possession  at  the  time, 
and  sold  ihem  as  the  property  of  W.  M.  Beason.  To  sup- 
port his  defense  he  offered  evidence  that  on  the  day  of  sale 
Beason  claimed  the  property  as  exempt  from  levy  and  sale 
to  him,  as  the  head  of  a  family,  in  the  presence  of  the 
plaintiff,  who  said  nothing.  It  had  been  previously  shown 
that  Beason  formerly  owned  the  property,  and  had  sold  it 
to  Knight  about  a  month  before  the  sale  by  the  constable, 
and  had  given  him  possession  before  the  levy.  The  evi- 
dence offered  was  rightly  excluded  by  the  court.  The 
claim  of  exemption  set  up  by  Beason  was  as  much  a 
defense  of  his  right  to  sell  to  the  plaintiff,  as  the  claim  of 
property  in  himself,  and  did  not  call  for  contradiction. 
The  defendant  had  a  short  time  before  been  presented 
with  the  sworn  claim  of  the  plaintiff,  and  the  declaration 
of  Beason  was  an  additional  reason  why  he  should  not 
sell.  If  the  property  was  the  plaintiff's,  it  was  not  liable 
for  Beason's  debt.  If  it  was  Beason' s,  it  was  exempt  from 
sale  under  execution. 

The  charge  asked  by  the  defendant  was  properly 
refused.  The  facts  therein  stated  might  have  been  true, 
and  the  property  not  subject  to  levy  and  sale. 

The  judgment  is  affirmed. 


JAmJAEY  TERM,  1870.  355 


Byrne  v.  Marshall. 


BYRNE  vs.  MARSHALL. 

[BEiX  ACTION  IN  THE  NATUBE  OF  EJECTMENT.] 

1.  Different  written  instruments;  when  will  ie presumed  to  evidence  hut  a 
single  contract. — When  two  instruments  of  writing  are  executed  on  the 
same  day,  relate  to  the  same  subject-matter,  and  one  refers  to  the  other, 
the  presumption  is  that  they  evidence  but  a  single  contract. 

2.  flee  absolute,  upon  condition,  ^-c;  what  instrument  creates. — J.  being  indebt- 
ed to  M.,  conveyed  to  him  certain  real  estate  in  payment,  and  received 
from  him  at  the  same  time  a  writing,  not  under  seal,  nor  attested  or 
acknowledged,  in  which  M.  bound  himself  to  leave  the  property  un- 
der J.'b  control  and  possesion  for  three  years,  with  the  privilege  of  sell- 
ing any  or  all  of  it,  and  retaining  whatever  amount  he  realized  by  such 
sale,  over  the  valuation  placed  upon  such  portion  in  the  sale  to  M.  and 
the  taxes  and  interest, — Held,  that  M.'s  estate  in  the  property  was  a  fee 
absolute,  upon  condition  of  divestiture  by  a  sale  by  J.,  within  the  time 
specified,  and  as  to  a  purchaser  from  J. ,  the  latter  was  to  be  considered 
the  absolute  owner,  and  that  the  formalities  of  the  execution  of  the 
conveyance  attached  to  the  writing. 

Appeal  from  the  City  Court  of  Selma. 
Tried  before  Hon.  J.  S.  Corbin. 

This  was  an  action,  in  the  nature  of  ejectment,  brought 
by  the  appellee  against  the  appellant,  to  recover  a  certain 
lot  in  the  city  of  Selma. 

The  main  facts  of  the  case,  as  appear  from  the  bill  of 
exceptions,  reserved  on  the  trial,  are  as  follows :  On  the 
Ibth  of  October,  18o0,  William  Johnson  sold  and  conveyed 
to  the  appellee,  Marshall,  a  number  of  lots  in  the  city  of 
Selma,  including  the  lot  in  question,  by  a  deed  in  fee,  in 
payment  of  a  debt  due  from  him  to  Marshall,  of  $81,500. 
This  conveyance  was  duly  acknowledged  and  recorded. 
The  property  thus  sold  was  valued  in  separate  parcels  by 
persons  chosen  by  the  parties.  Johnson  was  dissatisfied 
with  this  valuation.  On  the  same  day  that  Johnson  exe- 
cuted the  deed  to  Marshall,  Marshall,  ("  &h  a  part  of  the 
same  transaction,"  according  to  the  witness  Johnson's  tea- 
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timony,)  executed  the  following  writing,  and  delivered  the 
same  to  Johnson  : 

"  Belma,  Oct.  13th,  1860. 

"  Having  this  day  purchased  from  Mr.  William  Johnson 
certain  real  estate  in  the  city  of  Selma,  Ala.,  as  set  forth  in 
deed  made  by  him  of  this  date  to  me,  amounting  in  the 
aggregate  to  the  sum  of  $31,500,  viz  :  [here  follows  descrip- 
tion of  property  sold,  in  parcels,  with  the  valuation  of  each 
parcel  annexed,  among  which  is  included  the  lot  in  suit,] 
I  hereby  bind  myself  to  leave  the  property  under  his  con- 
trol for  the  term  of  three  years,  and  give  him  the  privilege 
of  selling  any  or  all  of  said  property,  and  to  give  him  the 
entire  benefit  of  all  he  may  obtain  for  said  property,  over 
and  above  the  price  stated,  including  the  interest  and  taxes 
thereon. 

(Signed)  "  B.  F.  Marshall." 

This  writing  was  not  under  seal,  nor  was  it  attested  or 
acknowledged. 

William  Johnson  continued  in  the  possession  of  the  prop- 
erty, and  on  the  2d  September,  1863,  before  the  expiration 
of  the  three  years,  sold  and  conveyed  the  lot  sued  for,  and 
another,  to  his  son,  F.  L.  Johnson,  and  put  him  in  posses- 
sion. Proof  of  the  loss  of  said  deed  being  made,  secondary 
evidence  was  admitted  to  prove  its  contents  and  execution. 
It  was  proven  to  be  "  in  the  usual  form  and  with  the  usual 
covenants,"  and  to  have  been  duly  attested  and  acknowl- 
edged before  a  justice  of  the  peace.  The  consideration  of 
this  sale  was  $10,000  in  groceries  and  dry  goods,  valued  at 
much  less  than  they  were  worth  in  Confederate  currency, 
and  at  much  more  than  their  value  in  lawful  money,  before 
or  since  the  war.  The  estimated  value  of  these  two  lots 
in  the  sale  to  Marshall  was  $6,000.  Marshall  was  not  in- 
formed of  this  sale,  at  the  time,  nor  was  the  consideration 
paid  him.     He  refused  to  ratify  it,  when  informed. 

On  the  28th  of  September,  186d,  F.  L.  Johnson  sold  and 
conveyed  in  fee  the  lot  in  suit  to  Mrs.  M.  J.  Byrne,  the 
wife  of  the  appellant,  who,  with  her  husband,  went  into  pos- 
session on  that  day,  and  so  continued  until  the  commence- 
ment of  this  suit. 

The  court,  in  a  lengthy  charge  as  to  the  law  of  the  case. 
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which  need  not  be  further  noticed,  charged  the  jury  that 
the  power  granted  to  Johnson,  by  the  instrument  made  by 
Marshall,  to  sell,  gave  him  no  power  to  convey,  and  must 
be  construed  as  a  mere  right  to  contract  to  sell ;  that  any 
sale  made  under  the  power  was  subject  to  the  confirma- 
tion of  Marshall,  <fec.  The  court,  at  the  request  of  the  ap- 
pellee, charged  the  jury,  that  "  if  they  believed  the  evidence 
they  must  find  for  the  plaintiff;"  to  which  charge,  and  the 
general  charge  of  the  court,  as  well  as  the  refusal  to  give 
a  charge  requested  by  the  defendant,  and  which  it  is  un- 
necessary to  set  out,  the  defendant  duly  excepted. 

The  charges  given  and  refused  are  now  assigned  for 
error. 

Pettus  &  Dawson,  and  Alex.  White,  for  appellant. 
Morgan  &  Lapsley,  contra. 

B.  F.  SAFFOLD,  J.— A  construction  of  the  writing 
given  by  Marshall  to  William  Johnson  will  dispose  of  the 
assignments  of  error.  This  writing,  with  the  evidence  of 
William  Johnson,  sufficiently  shows  that  it  was  made  on 
account  of  Johnson's  dissatisfaction  with  the  valuation  of 
his  property ;  that  it  formed  a  part  of  the  consideration  of 
the  deed  from  Johnson  to  Marshall,  and  ought  to  be  consid- 
ered in  connection  with  it ;  that  the  two  instruments  evi- 
dence but  a  single  contract.  They  were  made  on  the  same 
day,  relate  to  the  same  subject-matter,  and  one  refers  to 
the  other.— Strong's  ExWs  v.  Breiver,  17  Ala.  706 ;  SewaU 
V.  Henry,  9  Ala.  24 ;  Doe,  ex  dem.  Holman  v.  Crane,  16  Ala. 
677. 

What  must  be  the  legal  effect  of  the  two  writings  em- 
bodied in  one  instrument  ?  What  estate  was  vested  in  Mar- 
shall by  Johnson's  deed?  A.  fee  absolute.  How  was  it 
affected  by  Marshall's  writing  ?  It  was  liable  to  be  divested 
by  Johnson's  selling  all  or  any  part  of  the  property,  within 
three  years,  for  a  sum  equal  to  the  prescribed  valuation  and 
the  accrued  interest  and  taxes,  or  by  refunding  that  amount 
of  money  to  Marshall.  Such  an  estate  is  one  upon  condi- 
tion subsequent.  —2  Coke  upon  Litt.  201,  a  ;  4  Kent's  Com. 
120 ;  7  Cranch,  237  ;  14  Pick.  467 ;  SewaU  v.  Henry,  9  Ala. 
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24.  "  It  stands  indifferent  whether  it  be  the  speaking  of 
the  grantor  or  grantee  ;  for  in  that  case  it  shall  be  referred 
to  the  grantor,  as  no  condition  can  be  reserved  or  made 
but  on  the  part  of  the  donor,  lessor  or  feoffor".— 2  Coke 
on  Litt.  203,  b,  note  1. 

How  is  the  defeasance  in  this  deed  to  affect  a  purchaser 
from  Johnson,?  Johnson  is  under  obligation  to  sell  for 
more  than  the  valuation  and  the  interest  and  taxes,  but 
this  requisition  is  complied  with  if  the  average  of  the  sales 
is  more.  Must  the  purchaser  see  to  this?  When  the 
grantor  in  any  conveyance  reserves  to  himself,  for  his  own 
benefit,  an  absolute  power  of  revocation,  such  grantor 
must  be  taken  as  the  absolute  owner  of  the  estate  con- 
veyed, as  to  the  rights  of  creditors  and  purchasers. — Rev. 
Code,  §  1591.  Every  power  of  disposition  is  deemed  ab- 
solute, by  means  of  which  the  donee  of  such  power  is  en- 
abled in  his  life-time  to  dispose  of  the  entire  fee  for  his  own 
benefit. — Rev.  Code,  §  1598.  Marshall  having  suffered 
Johnson  to  reserve  a  power  of  defeating  his  grant,  though 
upon  conditions  good  between  them,  must  be  deferred  to 
one  to  whom  he  has  virtually  given  permission  to  pur- 
chase the  estate.— Sugden  on  Vendors,  2d  Part,  m.  pp.  155, 
180 ;  Same  on  Vendors  and  Purchasers,  (6th,  ed.)  pp.  640, 
641.  Whatever  advantage,  if  any,  Marshall  might  have 
derived  from  the  record  of  his  deed,  was  nullified  by  the 
possession  of  Johnson,  the  one  being  as  notorious  as  the 
other. 

Ihe  writing  of  Marshall  was  a  clear  authority  to  John- 
son to  sell. — Morrow  v.  Biggins,  29  Ala.  448.  Johnson  was 
not  his  mere  agent.  The  power  reserved  to  him,  was  not 
a  power  of  attorney,  it  was  a  power  coupled  with  an  inter- 
est and  irrevocable. — Rev.  Code,  §§  1608,  1612.  Though  a 
seal  is  not  necessary  to  convey  the  legal  title,  this  writing 
related  to  the  deed,  and  was  clothed  with  its  formalities. 
Hahergham  v.  Vincent,  2  Vesey,  228  ;  Rev.  Code,  §§  2599, 
1535.  The  moment  Johnson  sold  the  lot,  Marshall's  title 
was  divested  in  favor  of  the  purchaser,  who  was  remitted 
to  Johnson's  original  title,  by  operation  of  law. — Rev.  Code, 
§  1594.  The  charges  given  and  refused  by  the  court,  not 
being  in  conformity  with  the  principles  declared  in  this 
opinion,  the  judgment  is  reversed  and  the  cause  remanded. 
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OWENS  ET  AL.  VS.  GRIMSLEY  et  al. 

JbILL  in  EQUnr  by  WABD  *ND  another  ENTtrtED  TO  ANNTJITT  CHASOED   ON 

WAKD's  PBOPEBTT,  against   GUABDIAN   and   SUBETIES  fob  BE-EXAMINATIO)!r 
AND  SETTLEMENT  OF  ACCOUNT  MADE  IN  PBOBATB  COOBT.  ] 

1.  Misjoinder  of  parties;  multifariousness,  or  want  of  equity ;  what  hill 
not  defective  for. — A  bill  in  chancery  by  a  ward,  and  another  entitled  to 
an  annuity  charged  on  the  property  of  the  ward,  against  the  guardian 
and  his  sureties  for  a  settlement  of  the  guardianship  account,  is  not 
defective  for  misjoinder  of  parties,  multifariousness  or  want  of  equity. 

2.  Decree,-  what  plea,  not  vitiated  by.—X  decree  against  a  defendant  as 
surety  of  a  guardian  is  not  vitiated  by  a  plea  of  bankruptcy,  unsup- 
ported by  proof. 

3.  Guardam,  decree  against;  what  no  defense  against. — The  fact  that  the 
property  of  a  ward  was  derived  from  the  proceeds  of  the  sale  of  slaves, 
is  no  reason  why  a  decree  should  not  be  rendered  against  the  guardian 
on  his  final  settlement. 

Appeal  from  Chancery  Court  of  Barbour  and  Henry. 
Heard  before  Hon.  B.  B.  McCraw. 

The  facts  upon  which  the  decision  is  based  are  suffi- 
ciently set  out  therein. 

W.  C.  Oates,  for  appellant. 
J.  A.  CoRBiTT,  contra. 

B.  F.  SAFFOLD,  J.— John  B.  Taylor  became  the 
guardian  of  Moses  Grimsley,  with  Owens  and  Teague  the 
sureties  on  his  bond,  in  1859.  As  such  guardian,  he  re- 
ceived the  property  of  his  ward,  which  was  charged  with 
a  certain  sum  as  an  annuity  in  favor  of  Matthews  Grimsley, 
also  a  minor,  during  his  minority.  On  application  by  his 
sureties  to  be  relieved  from  their  obligation ,  Taylor,  on  the 
22d  of  April,  1863,  gave  a  new  bond,  with  Edmond  Cody 
as  surety.  Cody  died  December  12, 1863,  and  Jesse  M.  L. 
Burnett  became  his  administrator  January  20,  1864.  On 
the  2bth  of  January,  1864,  Burnett  applied  to  be  released 
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as  administrator  from  liability  as  surety  for  Taylor,  who 
not  being  able  to  give  another  bond,  settled  his  account* 
on  the  4:th  April,  1864,  when  a  decree  for  $981  40  was  ren- 
dered against  him.  On  the  30th  October,  1865,  Burnett 
having  resigned,  A.  E.  McGarity  was  appointed  adminis- 
trator de  bonis  non  of  Cody's  estate. 

Moses  Grimsley,  by  next  friend,  and  Matthews  Grimsley 
filed  their  bill  of  complaint  against  Taylor,  Owens,  Teague, 
and  McGarity,  as  administrator  of  Cody,  in  which  they 
alleged  that  they  were  not  represented  in  the  settlement 
made  in  18  4  by  the  guardian  of  Moses  Grimsley ;  that 
Taylor  converted  their  money  to  his  own  use  soon  after 
receiving  it ;  that  Moses  has  never  received  any  benefit 
from  his  property,  and  Taylor  is  insolvent.  They  pray 
that  the  settlement  may  be  re-examined  in  the  chancery 
court.  The  bill  was  demurred  to  for  want  of  equity,  mul- 
tifariousness, and  misjoinder  of  parties. 

The  chaticery  court  has  concurrent  jurisdiction  of  settle- 
ments between  minors  and  their  guardians,  which  has  not 
been  taken  away  by  any  power  conferred  on  the  probate 
court. — OovM  V.  Hayes  et  al.,  19  Ala.  438. 

It  appears  from  the  evidence  that  Taylor  never  received 
any  money  from  Teague,  the  register,  but  having  purchased 
some  of  the  property,  by  the  sale  of  which  the  trust  fund 
was  created,  took  his  own  note  and  the  notes  of  others  as 
cash.  He  must,  therefore,  be  held  to  have  received  so 
much  money.  His  sureties  are  bound  upon  it,  as  he  re- 
ceived it  before  they  were  released.  The  decree  was  not 
against  McGarity.  It  does  not  appear  that  the  court 
allowed  any  credit  for  the  Confederate  bonds.  The  decree 
is  joint  for  Moses  and  Matthews,  without  designating  what 
part  for  each. 

The  demurrer  was  properly  overruled.  The  bill  was  not 
deficient  in  equity,  nor  was  it  multifarious.  It  sought  a 
review  of  the  guardian's  settlement,  at  which  the  ward  was 
not  represented.  There  was  no  misjoinder  of  parties,  be- 
cause the  rights  of  the  complainants  difi'ered  only  in  de- 
gree. The  property  belonged  to  one,  charged  with  an 
annuity  in  favor  of  the  other.  There  was  no  error  in  ren- 
dering the  decree  against  Teague.     He  had  appeared  and 
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answered  the  bill,  and  his  plea  of  bankruptcy  was  unsup- 
ported by  any  evidence.     The  decree  was  rendered  on  suf- 
ficient proof,  and  is  not  invalid  because  the  trust  property 
was  derived  from  a  sale  of  slaves. 
The  decree  is  affirmed. 


Ex  Parte  MORRIS  &  BLAIR. 

[appucation  fob  mandamus.] 

i,  Beotrd;  uikatpmoer  churls  have  »ver,  after  final  adjeummenU — Afber  the 
.final  adjournment  of  a  court  it  ceases  to  have  any  power  over  ita 
recordB,  other  than  that  incident  to  all  courts  of  general  jurisdiction, 
of  correcting  clerical  errors,  where  the  record  affords  matter  apon. 
which  to  base  such  correction. 

2.  Judgment;  when  €ir«r  U  vacate,  at  a  suisequeai  ternu — It  is  error  for  a 
circuit  court,  at  a  subsequent  term,  on  motion  of  defendant,  to  vacate 
a  judgment  in  favor  of  the  plaintiff,  and  to  declare  the  same  null  and 
void,  upon  the  alleged  ground  that  the  court  had  no  jurisdiction  to 
render  such  judgment. 

3.  Mandamus;  tchen  will  not  be  issued. — Such  judgment  is  a  final  judg- 
ment, upon  which  an  appeal  will  lie  to  this  court,  and  a  mandamus,  or 
rule  niai  will  not  be  issued  requiring  the  circuit  court  to  set  aside  and 
vacate  the  order  and  judgment  declaring  said  judgment  null  and  void. 

This  is  an  application  by  Morris  &  Blair  for  a  rule  nisi, 
or  an  alternative  mandamus,  to  the  circuit  court  of  Bul- 
lock county,  to  require  said  court  to  set  aside  and  vacate 
an  order  and  judgment  of  said  court,  made  at  the  fall  term 
of  said  court,  to-wit,  on  the  4th  day  of  December,  186 J, 
setting  aside  and  declaring  null  and  void  a  certain  judg- 
ment, recovered  by  said  applicants  at  the  spring  term  of 
said  court,  in  the  year  1868,  for  the  sum  of  three  hundred 
and  sixty-one  92-100  dollars,  against  one  Lewis  Chris- 
tian. 

The  order  and  judgment  sought  to  be  avoided  by  this 
application,  is  set  out  in  the  bill  of  exceptions  as  follows: 
24 
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"Morris  &   Blair  \      Motion  having  been  made  by  the 
vs.  .  y  defendant   to  declare  null  and  Toid, 

Lewis  Christian.  )  and  to  set  aside  the  judgment  rendered 
in  this  case,  at  the  spring  term,  1868,  for  three  hundred 
and  sixty-one  92-100  dollars,  on  the  grounds  that  the 
court  had  no  jurisdiction,  and  that  the  venue  of  said  cause 
was  never  legally  changed  from  Barbour  to  Bullock 
county,  and  the  parties  being  represented  by  their  counsel, 
and  the  defendant  submitting  to  the  court  the  allegations 
of  his  motion  ;  it  is  considered  by  the  court  that  said 
motion  be  granted,  and  said  judgment  be  set  aside  and 
declared  null  and  void,  and  that  the  defendant  recover  of 
the  plaintiffs  the  costs  of  this  proceeding,  for  which  let 
execution  issue." 

The  plaintiffs  in  that  judgment,  the  applicants  in  this 
behalf,  excepted  to  the  ruling  of  said  court,  setting  aside 
their  said  judgment,  and  in  declaring  the  same  null  and 
void,  and  taxing  them  with  the  costs. 

Seals,  Wood  &  Roquemore,  'pro  motion. 
J.  N.  Arrington,  contra. 

PECK,  C.  J. — The  order  and  judgment  of  said  court, 
setting  aside,  &c.,  the  applicants'  judgment,  rendered  at  the 
spring  term  of  said  court,  1868,  for  the  reasons  stated  in 
the  said  order  and  judgment,  is  undoubtedly  erroneous. 
After  the  rendition  of  said  judgment  and  the  linal  adjourn- 
ment of  the  court,  the  power  of  said  court  over  saia 
judgment,  except  to  correct  clerical  errors,  &c.,  ceased  to 
exist.—  Van  Dyke  v.  The  State,  22  Ala.  57.  But  all  this 
being  admitted,  can  the  error  of  the  said  court  be  cor- 
rected on  such  an  application  as  this  ?  We  think  not. 
The  order  and  judgment  of  the  court  setting  aside  the 
applicant's  judgment,  and  declaring  it  null  and  void,  and 
taxing  them  with  the  costs,  is  a  final  judgment,  and  an 
appeal,  and  not  a  mandamus,  is  the  proper  remedy  to  cor- 
rect the  error  or  errors  in  said  order  and  judgment. 

At  the  last  term,  in  the  case  of  Broyles  v.  Maddox,  we 
indicated  the  proper  practice  in  such  cases.  In  this  case, 
if  the  circuit  court  had  set  aside  the  applicant's  judgment^ 
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and  in  the  same  order  had  granted  a  new  trial,  then,  the 
remedy  before  final  judgment,  would  have  been  by  a  man- 
damus ;  in  such  case,  there  would  have  been  no  final  judg- 
ment ;  the  new  trial  would  have  left  the  original  cause  still 
pending  and  undetermined  in  that  court. 

We  presume,  on  a  new  application  to  the  circuit  court, 
what  is  here  indicated  will  induce  the  said  circuit  court  to 
set  aside  and  vacate  the  said  order,  declaring  the  said 
judgment  null  and  void,  and  order  an  execution  to  be 
issued  on  the  applicants'  said  judgment  against  the  said 
Lewis  Christian. 

The  application  for  a  mandamus  is  denied,  at  the  appli- 
cants' costs. 


PITTS  vs.  SINGLETON  et  al. 

[contest  on  application  to  declabe  estate  of  decedent  mSOLTENT.] 

1.  Credit,  allowance  of;  when  error. — It  is  error  on  the  final  settlement  of 
an  executor  to  allow  him  items  of  cyedit  for  funds  on  hand,  unless  such 
funds,  or  the  value  of  the  property  of  the  estate  converted  into  such 
funds,  have  been  charged  to  him  as  assets  of  the  estate  in  his  hands. 

2.  Worihlets  assets ;  when  credit  may  be  allowed  for. — Where  funds,  which 
came  legally  into  the  hands  of  the  executor,  have  become  worthless 
without  fault  on  his  part,  he  may  on  proof  of  that  fact  leave  the  same 
out  of  his  accouD  t  altogether  ;  or,  if  they  are  charged  to  him,  he  may 
have  a  corresponding  credit  allowed. 

3.  Executor,  liability  of;  for  converting  property  into  Cot{federate  funds.— 
An  executor  is  a  trustee,  and  can  not  change  the  property  of  the  estate 
received  by  him  into  other  funds  without  authority  of  law.  If  he  so 
changes  the  property  in  his  hands  into  Confederate  notes  and  bonds, 
without  authority  of  law,  he  must  sufler  the  loss,  and  it  is  error  to 
allow  him  on  final  settlement  a  credit  for  such  funds,  which  have 
become  worthless,  unless,  perhaps,  where  the  same  was  so  directed  by 
the  will. 

Appeal  from  the  Probate  Court  of  Shelby. 
Tried  before  Hon. . 
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The  facts  are  stated  in  the  opinion. 

Bradford,  Martin  &  Isbell,  for  appellant. 
A.  J.  Walker,  contra. 

PETEBS,  J. — This  was  an  application  by  the  executors 
of  John  Singleton,  deceased,  to  have  the  estate  of  said 
deceased  declared  insolvent.  Said  executors  are  the 
appellees  in  this  suit.  The  application  was  made  in  the 
probate  court  of  Shelby  county,  and  the  petition  was  filed 
on  the  30th  day  of  August,  1867,  and  finally  heard  on  the 
31st  day  of  October  of  the  same  year.  The  application 
was  sustained,  and  the  estate  declared  insolvent.  There  is 
nothing  in  the  record  which  shows  that  the  proceedings  to 
establish  the  insolvency  were  irregular  up  to  the  final  hear- 
ing. The  report  of  insolvency  shows  that  the  assets  of 
the  estate  remaining  in  the  hands  of  the  executors,  at  the 
date  of  the  filing  of  the  report,  was  the  sum  of  $1,610.92. 
This  seems  to  have  been  a  debt  owing  to  the  estate  of  said 
deceased  for  lands  sold  on  the  3d  day  of  December,  1855, 
which  fell  due  on  the  3d  day  of  December,  1856,  twelve 
months  after  the  date  of  said  sale. 

The  statement  of  claims  against  the  estate  consisted  of 
four  items  :  One  a  note  fo^  $524.88,  dae  March  1,  1856  ; 
another  note,  of  like  character,  for  $524.88  ;  also,  a  claim 
for  $500.00,  and  another  claim  for  $1,000.00  ;  which  sev- 
eral sums  amounted  in  the  aggregate  to  $2,549.76.  Upon 
this  showing  the  estate  was  insolvent. 

On  the  3d  day  of  December,  1867,  after  said  estate  was 
declared  insolvent,  the  executors  proceeded  to  make  final 
settlement  of  their  executorship  of  said  estate.  During 
the  progress  of  this  settlement,  they  proposed  to  credit 
themselves  with  several  items  in  Confederate  treasury 
notes  and  bonds,  which  items  are  in  the  following  words : 
"  By  amount  Confederate  notes,  new  issue,  in 
the  hands  of  executors  at  the  time  of  the 

surrender,  now  valueless $1,542  00 

By  amount  lost  on  this  sum,  in  discounting  the 
old  for  the  new  issue  at  the  rate  of  three 
dollars  for  two ^ 771  00 
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Bj  amoont  Confederate  bonds  in  the  posses- 
sion of  executors  at  the  close  of  the  war, 

received  for  Confederate  notes 800  00." 

These  three  items  amount  to  the  sum  of  $3,113.00.  The 
record  does  not  disclose  when  the  testator  departed  this 
life,  but  it  shows  that  the  lands  of  the  testator  were  sold 
on  the  3d  day  of  December,  1855.  He  must,  therefore, 
have  died  before  the  dat«  of  this  sale.  Then  it  is  known 
to  the  court  that  he  could  not  have  owned  any  assets  of 
the  character  of  these  Confederate  notes  and  bonds  at  his 
death,  because  they  did  not  then  exist.  These  funds, 
whatever  they  may  have  been,  must  have  come  into  his 
estate  after  his  death.  In  whatever  way  this  may  have 
happened,  it  can  not  be  doubted  that  as  soon  as  these 
funds  did  come  into  the  possession  of  the  executors,  they 
became  liable  to  be  charged  with  the  same  as  property  of 
the  testator,  to  the  extent  of  their  value,  real  or  nominal. 
Pro  tardOy  they  became  assets  of  the  estate  ;  and  the  execu- 
tors should  have  charged  themselves  with  the  same  in  the 
debits,  and  have  asked  a  corresponding  credit,  as  for  val- 
ueless assets  in  their  account,  so  that  their  introduction 
or  omission  would  have  made  no  difference  in  the  result ; 
or  their  worthlessness  might  have  been  shown,  and  they 
might  have  been  left  out  of  the  account  altogether  as 
insolvent  claims,  if  they  came  legally  into  the  hands  of  the 
executors. 

But  in  this  settlement  these  funds  are  not  charged  at  all 
among  the  debits  or  assets  received,  as  they  should  have 
been ;  and  a  credit  was  allowed  for  their  whole  amount. 
This  was  improper,  unless  it  was  shown  that  there  was  a 
portion  of  the  assets  of  the  estate  which  had  been  legally 
converted  into  these  funds,  and  which  assets  had  been 
charged  against  the  executors.  But  nothing  of  this  sort 
is  shown  or  pretended  in  the  record.  Then,  unless  the 
executors  had  been  charged  with  the  amount  of  these 
Confederate  funds  in  the  first  instance,  or  with  some  por- 
tion of  the  estate  of  the  deceased,  out  of  which  they  had 
been  derived,  they  are  not  entitled  to  a  credit  on  their 
account.  Not  having  been  charged  with  them,  directly  or 
indirectly,  they  should  not  be  allowed  a  credit  for  them  ; 


366  FORTT-FOUKTH  ALABAMA. 

Pitts  V.  Singleton  et  al. 

Otherwise,  there  will  be  a  credit  allowed  without  any  cor- 
responding charge  for  the  same  item,  which  must  have 
come  into  the  hands  oi  the  executors  as  a  part  of  the  assets 
of  the  deceased. 

Moreover,  if  these  Confederate  bonds  and  notes  were 
worthless,  it  was  enough  to  have  shown  this  fact  in  the 
record,  and  then  they  might  have  been  omitted  as  items  of 
the  account  altogether.  If  this  is  done,  the  result  of  the 
accounting  will  leave  a  balance  of  assets  against  the  execu- 
tors of  some  $826.50,  taking  the  data  for  the  estimate,  as 
they  are  given  in  the  account  as  rendered  in  the  record. 

If,  however,  the  executors  changed  the  property  of  the 
deceased  received  by  them  into  CJonfederate  notes  and 
bonds,  without  authority  of  law,  and  these  notes  and  bonds 
subsequently  became  worthless,  the  executors  must  suffer 
the  loss,  unless  it  is  shown  that  they  are  not  in  fault.  Ex- 
ecutors are  trustees,  and  trustees  can  not  change  the  estate 
of  the  beneficiary  in  their  keeping  into  other  funds,  with- 
out authority  of  law.  If  they  do,  and  there  is  loss  to  the 
beneficiaries  thereby,  they  must  suffer  this  loss. — Hall  v. 
Hall,  June  term,  1869. 

For  the  error  of  allowing  the  credit  for  the  amount  of 
the  Confederate  treasury  notes  and  bonds  as  above  shown, 
the  judgment  of  the  probate  court  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings  in  the  court  be- 
low, in  conformity  to  this  opinion  ;  and  the  appellees  will 
pay  the  costs  of  this  appeal  in  this  court  and  in  the  court 
below. 
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Note  bt  Repobteb.— rECK,  0.  J.,  sat  but  a  few  days  during  the  latter 
part  of  the  term,  being  absent  for  the  remainder  of  the  time  on  account 
of  sickness. 


MURRELL  vs.  THE  STATE. 

[indictment  fob  enticino  sebvant  undeb  wbittbn  conteact.  ] 

1.  Enticing  servant  under  written  contract ;  indictment  for,  when  sufficient. 
An  indictment  under  section  3G91  of  the  Revised  Code,  for  enticing 
servant  under  written  contract,  is  sufficient  if  it  states  the  offense  in 
the  language  of  the  statute,  although  the  facts  which  constitute  the 
offense  may  be  charged  in  the  alternative. 

2.  Same. — The  law  in  the  Revised  Code,  against  "enticing  servant  under 
written  contract,"  is  still  of  force,  and  is  a  valid  law.  It  is  an  enact- 
ment of  the  legislature  of  Alabama,  under  the  provisional  government 
set  up  by  authority  of  the  United  States,  and  has  not  been  repealed, 
but  continued  in  force  by  the  recognition  of  the  present  rightful  gov- 
ernment  of  the  State. 

3.  Same;  not  in  violation  of  "civil  rights  bilV — Said  enactment  is  not  in 
violation  of,  or  in  conflict  with,  the  provisions  of  the  law  of  congress, 
commonly  known  as  the  "civil  rights  bill,"  It  does  not  discriminato 
in  favor  of,  or  against,  any  class  of  citizens.  Any  person  competent 
to  make  written  contracts  may  employ  laborers,  or  may  be  employed 
as  a  laborer,  under  its  protection,  without  regard  to  race,  color,  or  con- 
dition. 

4.  Same;  infancy  of  laborer,  what  no  defense  against. — The  infancy  of  the 
laborer  interfered  with  is  not  a  good  defense  for  one  who  violates  this 
law. 
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5.  Same  /  what  not  necessary  to  conviction. — In  order  to  convict  under  this 
statute,  it  is  not  necessary  to  show  that  the  second  or  subsequent  em- 
ployer knew  at  the  time  of  hiring  that  a  previous  subsisting  contract 
existed,  if,  after  being  properly  notified  of  the  previous  existing  con- 
tract, he  failed  and  refused  to  discharge  the  laborer,  but  still  kept  him 
in  his  service. 

6.  Same;  what  contracts  effected  by.— To  bring  a  contract  for  hire  withiu 
the  provisions  of  this  enactment,  the  whole  contract  must  be  in  writing. 
Contracts  by  parol,  although  valid  without  reference  to  this  enactment, 
and  binding  upon  the  parties,  do  not  come  within  the  protection  of  the 
act. 

7.  Same;  rights  of  parties  to  contract  for  labor. — In  such  contracts  for 
labor,  as  in  other  contracts,  the  obligation  must  be  mutual,  and  if  such 
contract  be  dissolved  for  any  l^al  reasons,  the  laborer  can  make  a  sec- 
ond contract^  without  regard  to  the  first. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  J.  McCaleb  Wiley. 

The  facts  of  the  case  are  fully  stated  in  the  opinion. 

Seals,  Wood  &  Roquemobe,  for  appellant. 
Joshua  Morse,  Attorney-General,  contra. 

PETERS,  J. — This  is  an  indictment  under  section  3691 , 
of  the  Revised  Code,  "  for  enticing  servant  under  written 
contract."  The  count  charging  the  offense  is  in  the  follow- 
ing words : 

"  The  grand  jury  of  said  county  charge,  that,  before  the 
finding  of  this  indictment,  David  Murrell  knowingly  inter- 
fered with,  hired,  employed,  enticed  away,  or  induced  Ja- 
cob Hameter,  being  a  laborer  or  servant,  who  had  stipu- 
lated or  contracted  in  writing  to  serve  the  said  D.  H.  Ham- 
eter a  given  number  of  days,  weeks,  months,  or  for  one 
year,  before  the  expiration  of  the  term  stipulated  or  con- 
tracted for,  such  contract  being  in  force  and  binding  upon 
the  parties  thereto,  without  the  consent  of  the  said  D.  H. 
Hameter,  to  whom  the  service  was  due,  given  in  writing  or 
in  the  presence  of  some  reliable  white  person,  against  the 
peace  and  dignity  of  the  State  of  Alabama." 

This  indictment  was  found  at  -the  spring  term  of  the 
Circuit  Court  of  Barbour  county,  in  this  State,  in  the  year 
1870. 
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On  the  trial,  it  was  demurred  to  by  the  accused,  for  the 
following  reasons  :  "1st.  That  the  indictment  charges  in  the 
disjunctive  several  distinct  offenses  in  the  same  count ;  2d. 
That  the  indictment  fails  to  aver  that  the  servant  Jake  had 
previously  contracted  in  writing  with  another,  which  con- 
tract was  in  force,  and  for  any  stipulated  time ;  3d.  That 
the  indictment  fails  to  charge  any  offense  known  to  the 
law ;  4th.  That  the  statute  under  which  the  defendant  is 
indicted  is  not  in  force."  This  demurrer  was  overruled  by 
the  court,  and  the  accused  pleaded  "not  guilty,"  "and  went 
to  trial  before  the  jury  upon  the  issue  thus  made." 

The  jury  found  the  defendant,  Murrell,  guilty,  and  as- 
sessed a  fine  against  him  of  fifty  dollars.  For  this  sum 
the  court  rendered  judgment  against  him,  and  for  costs. 
From  this  judgment,  Murrell  appeals  to  this  court. 

In  appeals,  in  criminal  cases,  it  is  the  duty  of  this  court 
to  look  into  the  whole  record,  and  render  such  judgment 
as  the  law  demands. — Rev.  Code,  §  4314. 

The  indictment  in  this  case  is  strictly  analogous  in  form 
with  those  given  in  the  appendix  of  the  Revised  Code. 
The  statement  of  the  facts  constituting  the  offense  is  laid 
down  in  the  very  language  of  the  statute,  except,  perhaps, 
one  single  word  ;  that  is,  the  word  reliable  is  used  instead 
of  veritable,  before  the  words  "  white  person."  If  this  is 
not  a  clerical  mistake  committed  in  copying  the  indictment 
into  the  transcript,  it  is  not  such  a  departure  from  the 
phraseology  of  the  Code  as  would  vitiate  the  indictment. 
An  indictment  which  pursues  the  language  of  the  statute 
is  sufl&cient ;  and  a  charge  in  the  alternative  does  not  make 
it  bad.— Rev.  Code,  §§  3691,4112,  4119,  4141,  4123,  4125; 
Johnson  v.  The  State,  85  Ala.  370 ;  Mason  et  al.  v.  The  State, 
42  Ala.  543 ;  Wicks  v.  The  State,  June  term,  1870.  The 
statute  copied  into  the  Code  was  an  enactment  of  the  pro- 
visional government,  which  was  acknowledged  and  recog- 
nized by  the  government  of  the  United  States.  This  law 
has  been  continued  in  force,  by  the  legislative  recognition 
of  the  Revised  Code,  as  a  law  of  the  provisional  govern- 
ment of  this  State. — Act  of  Congress  to  "  provide  for  the 
more  efficient  government  of  the  rebel  States,"  passed 
March  2, 1867,  §  6 ;  Pamph.  Acts  1868,  p.  7.    This  statute 


370  FORTT-FOUKTH  ALABAMA. 

Murrell  v.  The  State. 

clearly  forbids  certain  acts  therein  named,  and  the  com- 
mission of  such  acts  is  punishable  in  the  manner  set  forth 
in  the  Revised  Code. 

This  makes  such  acts  an  offense. — Revised  Code,  §  3510. 
Then  the  court  below  did  not  err  in  overruling  the  demur- 
rer to  the  indictment. 

On  the  trial,  it  appears  from  the  bill  of  exceptions  that 
certain  persons,  among  whom  was  one  Jake  Hameter,  call- 
ing themselves  "  the  undersigned  laborers,"  contracted  in 
writing  with  D.  H.  Hameter  to  "  work  on  the  plantation  of 
Miss  Lizzie  Hameter  during  the  year  1870."  This  contract 
was  signed  by  said  D.  H.  Hameter  on  his  part,  and  by  said 
Jake  Hameter  on  his  part.  It  bears  date  the  8th  day  of 
January,  1870,  and  was  made  and  entered  into  in  the 
county  of  Barbour,  in  this  State.  It  appears,  from  the 
proofs,  that  said  laborer,  Jake  Hameter,  commenced  work 
under  said  contract,  and  continued  to  labor  and  work  on 
said  farm  until  about  the  22d  of  March,  1870,  when  he  left 
the  employment  of  said  D.  H.  Hameter,  and  went  to  the 
plantation  of  the  accused,  said  Murrell,  and  employed  him- 
self to  work  with  him,  said  Murrell,  on  his  farm,  at  the 
rate  of  eleven  dollars  per  month.  It  was  also  proven,  that 
under  said  contract  with  said  D.  H.  Hameter,  said  D.  H. 
Hameter  was  to  furnish  said  laborer,  Jake,  with  "clothing, 
shoes,  &c.,  during  the  year,  charging  him  therefor ;"  and 
that  a  few  days  before  he  (Jake)  left  the  employment  of 
said  D.  H.  Hameter,  he  applied  to  him  for  money  to  buy 
him  a  coat,  and  said  D.  H.  Hameter  declined  to  let  him 
have  the  money.  But  when  he  did  this,  he  told  Jake  to 
call  at  his  room  and  he  would  let  him  have  one  of  his  old 
coats.  And  when  the  laborer,  Jake,  hired  to  Murrell,  "  he 
was  nearly  naked  and  in  great  need  of  clothing."  Jake 
was  examined  as  a  witness,  and  he  stated  that  he  had  left 
the  service  of  said  D.  H.  Hameter  for  the  reason  that  he 
could  not  get  the  coat  or  money  to  buy  it,  and  that  "  imme- 
diately after  leaving  the  service  of  "  said  D.  H.  Hameter, 
"he  went  up  to  Fort  Browder  and  there  found"  the  accused, 
"  and  told  him,"  (the  accused,)  that  "  he  had  quit  the  said  " 
D.  H.  Hameter,  "  and  was  hunting  a  place  to  live."    And 
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thereupon,  the  accused  employed  him,  and  he  had  contin- 
ued to  labor  with  said  accused  ever  since. 

It  was  also  shown  tl^at  said  Jake  did  not  disclose  to  said 
Murrell,  "  that  he  was  or  had  been  under  any  contract, 
written  or  verbal,  with  said  D.  H.  Hameter."  While  Jake 
was  at  work  with  said  Murrell,  and  after  he  had  left  said 
D.  H.  Hameter,  Murrell  was  informed  by  said  D.  H.  Ham- 
eter that  he  (Jake)  had  contracted  in  writing  with  said  D. 
H.  Hameter  to  work  on  his  farm  as  abovesaid  during  the 
year  1870,  and  requested  him  to  discharge  said  laborer. 
This  Murrell  refused  to  do,  saying — "  Jake  is  yonder  on 
my  farm,  and  if  you  have  any  more  right  to  him  than  I 
have,  go  and  take  him."  And  after  this,  said  laborer  still 
remained  in  the  employ  of  said  Murrell,  "  laboring  on  his 
farm." 

It  was  also  shown  that  Jake  was  only  eighteen  years  of 
age  when  he  entered  into  said  contract  in  writing  with  said 
D.  H.  Hameter  to  labor  for  him  as  abovesaid.  The  venue 
was  admitted. 

Upon  this  testimony,  about  which  there  was  no  contro- 
versy, the  court  gave  two  charges  to  the  jury  and  refused 
six  others.  The  accused  excepted  to  the  first  charge  given, 
and  to  the  refusal  of  the  six  charges  which  were  denied. 

The  first  charge  was  in  these  words  :  "  The  court,  ex  mero 
motu^  charged  the  jury,  that  if  the  State  proved  that  Jake 
was  under  a  valid  written  contract  with  the  prosecutor, 
then  binding  upon  the  parties  and  not  terminated,  and  that 
the  defendant  hired  Jake  while  this  contract  was  in  exist- 
ence, and  was  afterwards  notified  of  the  contract  and  re- 
fused to  discharge  Jake,  then,  upon  these  facts,  the  defend- 
ant must  be  found  guilty,  unless  the  defendant  proved  to 
the  satisfaction  of  the  jury  that  at  the  time  he  hired  him, 
Jake  was  not  under  a  binding  subsisting  written  contract 
with  the  prosecutor."  This  charge  was  excepted  to.  In 
it  are  contained  the  legal  elements  which  enter  into  all  the 
other  charges  which  were  given. 

The  charge  thus  given  is  free  from  any  just  exception. 
The  evidence  was  not  disputed,  and  the  charge  was  not  up- 
on the  effect  of  the  testimony.  It  is  fair,  and  does  not  mis- 
take the  law,  and  is  applicable  to  the  facts  established  by 
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the  proofs.— Rev.  Code,  §§  2678,  3691,  3698  ;  Morris  v. 
Hall,  41  Ala.  510. 

Under  this  law,  the  whole  contract  must  be  ia  writing, 
though  parties  are  not  bound  to  contract  in  this  way.  They 
may  contract  by  parol,  if  they  choose,  and  when  they  con- 
tract in  this  latter  manner,  this  statute  does  not  apply. 
But  after  the  contract  of  hiring  is  once  entered  into  in  writ- 
ing, as  required  by  the  statute  for  a  specified  time,  then 
any  conduct  of  a  third  party  which  induces  the  laborer  to 
leave  his  employment,  or  which  induces  him  to  remain 
away  after  he  has  left,  if  the  first  contract  be  not  broken, 
but  still  subsisting  and  unterminated,  which  conduct  oc- 
curs between  the  commencement  of  the  employment  and 
its  end,  while  the  contract  of  the  first  engagement  remains 
unbroken, — this  is  such  an  interference,  if  knowingly  com- 
mitted, as  the  law  forbids. 

Both  parties  are  equally  bound  to  keep  and  perform  the 
stipulations  of  the  contract,  and  if  one  of  the  contracting 
parties  violates  its  stipulations,  then  the  other  is  no  longer 
bound.  But  it  is  not  necessary  that  the  second  hirer  should 
know,  at  the  time  of  entering  into  his  engagement,  that 
there  had  been  a  previous  engagement,  if  after  being  no- 
tified that  such  is  the  fact  as  required  by  the  statute,  he 
refuses  to  discharge  the  laborer,  who  is  still  bound  by  a  sub- 
sisting previous  contract.  A  subsisting  previous  hiring,, 
and  this  refusal  to  discharge  a  laborer  bound  by  it,  are 
prima  fade  evidence  of  guilt,  and  if  these  facts  remain  un- 
rebutted  they  are  sufficient  to  sustain  a  conviction.  Then^ 
the  first  and  second  charges  asked  by  the  defendant  below 
were  properly  refused  upon  the  evidence  in  this  case. 

The  third  charge  was  as  follows :  "  That  the  contract 
read  in  evidence  is  voidable  so  far  as  Jake  Hameter  is  con- 
cerned, if  the  jury  believe  from  the  evidence  that  said  Jake 
is  not  21  years  of  age." 

This  charge,  though  it  may  be,  under  some  circumstan- 
ces, correct  as  a  mere  abstract  principle  of  law,  is  not  the 
law  applicable  to  this  case.  Infancy  is  a  privilege  personal 
to  the  infant  himself  alone,  for  his  protection.  He  may 
avoid  his  contracts  of  a  certain  character  made  in  minority, 
but  the  appellant  in  this  case  can  not  avail  himself  of  this 
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privilege.  Besides,  the  contract  of  an  infant,  in  general, 
is  voidable  only,  and  not  absolutely  void,  and  it  must  be 
avoided  before  it  can  be  said  to  be  nought. — Jefford'a  AdmW 
V.  Ringold  &  Co.,  6  Ala.  644 ;  '14:  Ala.  4z0 ;  2  Kent,  234,  et  seq. 
(marg.) ;  23  Texas,  252 ;  3  Green.  843.  Then  the  infancy 
of  the  laborer  could  not  avail  as  a  defense  to  the  accused 
in  this  proceeding. 

The  statute  certainly  did  not  intend  to  exclude  minors 
from  such  employments,  in  the  present  condition  of  affairs 
in  this  State.  It  must  happen  in  frequent  cases  that  one 
class  of  children,  who  are  minors,  have  been  widely  sepa- 
rated from  their  parents,  and  who  must  wholly  depend 
upon  their  labor  for  support.  To  declare  that  these  chil- 
dren should  not  be  able  to  enter  into  labor  contracts  under 
this  statute  might  deprive  them  of  the  only  means  of  sub- 
sistence within  their  reach,  during  the  most  necessitous 
period  of  their  lives. 

The  evil  which  the  statute  is  intended  to  suppress  is, 
possibly,  greater  in  the  case  of  infant  laborers  than  in  that 
ID  which  they  are  adults.  There  is  no  great  interest  in  the 
State  which  exceeds  that  of  the  planter  and  the  farmer  in 
importance.  It  is  the  basis  of  all  other  branches  of  busi- 
ness among  our  people.  It  was  the  purpose  of  the  legis- 
lature to  protect  the  labor  thus  engaged.  The  evil  here 
denounced  is  one  of  ancient  date,  which  has  occurred,  and 
which  is  likely  to  occur  again  in  connection  with  this  im- 
portant department  of  employment.  At  common  law  it 
was  a  wrong  to  entice  away  one's  hired  servant,  and  the 
party  who  did  this,  without  a  legal  justification,  was  liable 
in  an  action  at  law  for  damages. — 3  Black.  Com.  142.  This 
statute  has  gone  farther,  and  has  made  this  wrong  a  public 
offense. 

The  statistics  of  labor  show  that  almost  or  quite  one-half 
the  laborers  usually  engaged  in  the  business  of  agriculture 
in  this  State  are  minors.  Did  the  legislatue  intend  that  it 
should  be  an  offense  to  entice  away  or  interfere  with  a  la- 
borer of  adult  age,  punishable  by  heavy  fine,  but  no  offense 
at  all,  if  the  laborer  should  be  a  minor  ?  Certainly  not. 
There  is  nothing  of  this  kind  that  can  be  justly  inferred 
from  the  language  of  this  enactment  or  its  purpose.     Had 
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this  been  the  legislative  intent,  there  would  have  been  a 
proviso  to  the  act,  by  which  it  would  have  been  declared 
that  the  provisions  of  this  law  did  not  apply  where  the  con- 
tracting laborer  is  a  minor.  But  such  a  proviso  was  not 
added  to  the  act.  Hence,  it  is  not  to  be  inferred  that  it 
was  intended.  In  legislative  enactments  that  which  is  left 
out,  was  intended  to  be  left  out.  In  view  of  this  construction 
of  this  important  statute,  the  third,  fourth  and  Jifth  charges 
asked  by  the  defendant  below  and  refused  by  the  court, 
and  which,  in  eJffect,  endeavored  to  set  up  the  infancy  of  the 
laborer  enticed,  as  a  defense  to  the  indictment,  were  prop- 
erly refused.     Their  denial  was  not  error. 

The  record  does  not  show  with  certainty  that  the  sixth 
charge  was  accepted  to.  There  are  two  charges  marked 
with  the  number  "7."  One  of  these  has  the  word  "given," 
and  the  other  the  word  "  refused,"  written  under  it.  But 
in  a  subsequent  portion  of  the  transcript  it  is  shown,  that 
a  charge  marked  "  7  "  was  asked  and  refused,  and  the  re- 
fusal was  excepted  to.  Both  of  these  charges  were  abstract. 
There  was  no  proof  to  support  them.  They  were  there- 
fore properly  refused. —  Gliddon  v.  McKinstry,  28  Ala  408  ; 
Steivart  v.  Bradford,  26  Ala.  410  ;  Brown  v.  Jones,  '^4  Ala. 
463  ;  Jamison  et  al.  v.  Bearing's  ExW,  41  Ala.  283 ;  Martin 
V.  Hill,  42  Ala.  285. 

It  is  contended  by  the  learned  counsel  for  the  appellant, 
that  the  law,  upon  which  the  indictment  in  this  case  is 
founded,  is  void,  because  it  is  opposed  to  the  provisions 
of  the  act  of  congress,  sometimes  called  the  "  civil  rights 
bill ;"  which  is  entitled  "  An  act  to  protect  all  persons  in 
the  United  States  in  their  civil  rights,  and  furnish  the  means 
of  their  vindication." — U.  S.  Statutes  at  Large,  1866,  chap, 
XXXI,  p.  27.  The  first  section  of  this  act  defines  who  are 
citizens  of  the  United  States,  and  secures  to  them  "the  same 
rights  in  every  State  and  territory  of  the  United  States  " 
that  any  other  citizen  may  enjoy.  Avery  slight  attention 
to  the  language  of  sections  3691  and  3693  of  the  Revised 
Code,  will  show  that  their  provisions  will  allow  any  per- 
son, who  may  choose  to  do  so,  to  hire  laborers,  or  to  be 
hired  as  laborers,  on  a  farm  or  plantation.  There  is  no 
discrimination  in  any  way  in  favor  of  any  person,  or  against 
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any  person,  of  whatever  race  or  color  or  condition  they 
may  be.  There  is  no  restraint  imposed  upon  any  person 
on  either  side  of  the  contract,  except  that  imposed  by  the 
agreement  of  the  parties  themselves.  This  law,  then,  can 
not  be  an  infringement  of  the  civil  rights  bill. — Elizabeth 
Turner  s  Gate,  and  United  States  v.  Bodes,  Paschall's  Ann. 
Const.  United  States,  p.  273. 

The  judgment  of  the  court  below  is  ajfirmed.  The  ap- 
pellant will  not  be  released  from  custody  until  discharged 
by  due  course  of  law. 


MANAWAY  vs.  THE  STATE. 

[INDICTMEKT   FOB    FOBGEBT.] 

.  Agent;  Khat  competent  iciineas  t«  prove. — The  agent  of  a  company  to 
whom  application  has  been  made  for  payment  of  a  forged  demand 
against  the  company,  is  a  competent  witness  to  prove  his  agency,  in  a 
prosecution  for  forgery  against  the  person  who  attempted  to  collect  the 
money. 

.  Forged  instrument ;  must  he  produced  or  accounted  for. — The  instru- 
ment alleged  to  be  forged  must  be  produced  at  the  trial,  or  its  absence 
satisfactorily  accounted  for, 

.  Evidence;  what  admissible  as  pari  of  res  gestae. — Genuine  papers  of  the 
same  kind  as  the  one  alleged  to  be  forged,  which  were  presented  with 
it,  and  taken  from  the  accused  at  the  same  time,  are  part  of  the  res 
gestae,  and  admissible  as  evidence. 

.  Mobile  Charitable  Association,  certificate  of ;  what  necessary  to  sustain 
conviction  for  forgery  of. — To  sustain  a  charge  of  forging  a  certificate  of 
subscription  purporting  to  be  made  by  the  Mobile  Charitable  Associa- 
tion, the  first  payment  of  the  money  required  as  a  condition  precedent 
to  the  right  of  the  company  to  set  up  a  lottery,  must  be  shown.  But  it 
is  not  necessary  to  show  that  subsequent  payments  required  have  been 
made. 

Appeal  from  Circuit  Court  of  Dallas. 
Tried  before  Hon.  M.  J.  Saffold. 

The  appellant,  Manaway,  was  indicted  under  §  3702  of 
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the  Revised  Code  for  falsely  and  fraudulently  forging  a 
certificate  for  the  payment  of  money,  purporting  to  be  on© 
made  by  a  partnership  association,  composed  of  J.  C- 
Moses,  F.  H.  Fowler  and  E.  Bebee,  authorized  by  an  act 
of  the  legislature,  approved  December  31st,  1868,  with  the 
intent  to  defraud,  &c.  The  defendant  went  to  trial  on  the 
indictment,  on  plea  of  "  not  guilty ;"  was  found  guilty  and 
sentenced  to  two  years  imprisonment  in  the  penitentiary. 

On  the  trial,  as  shown  by  the  bill  of  exceptions,  the  State 
introduced  J.  B.  Stone,  who  testified,  in  substance,  that  he 
was  the  agent  of  the  association,  and  authorized  by 
it  to  issue  such  certificates  of  subscription  as  the  alleged 
forged  one  purported  to  be  ;  that  in  the  county  of  Dallas, 
and  State  of  Alabama,  on  the  '-^4th  March,  1870,  the 
defendant  came  to  the  office,  threw  down  four  tickets  on 
the  table  and  said :  "Mr.  Stone,  I've  got  you  !  Pay  me  my 
money."  Three  of  the  four  tickets  thus  thrown  on  the 
table  were  in  Stone's  handwriting ;  the  fourth  ticket  was  a 
forgery.  The  ticket,  if  genuine,  would  be  worth  $37.50. 
Witness  had  seen  defendant  write,  but  could  not  swear 
that  the  writing  on  the  ticket  alleged  to  be  forged  was  in 
the  handwriting  of  defendant.  Witness,  after  looking 
carefully  at  the  forged  ticket,  told  defendant  that  the 
ticket  was  a  forgery,  when  defendant  again  responded : 
"Mr.  Stone,  I've  got  you  !  Pay  me  my  money."  Witness 
then  had  defendant  arrested. 

The  defendant  "  objected  to  the  evidence  of  the  witness 
going  to  the  jury,  unless  he  could  swear  that  the  hand- 
writing on  the  forged  ticket  was  the  handwriting  of  the 
defendant,"  and,  also,  unless  he  could  establish  by  other 
evidence  than  his  own,  authority  to  write  the  ticket  which 
he  swore  he  wrote."  This  objection  was  overruled,  and 
defendant  excepted.  Boyd,  another  witness  for  the  State, 
testified  to  the  same  facts  as  Stone  ;  the  same  objection  was 
made  to  his  testimony,  on  the  S9-me  grounds ;  this  was 
overruled,  and  defendant  excepted. 

Jack  Massey,  another  witness  for  the  State,  testified  that 
on  the  night  of  the  drawing,  while  Stone  was  at  the  wheel, 
he  saw  defendant  in  the  office,  and  saw  him  take  a  paper 
about  the  shape  and  size  of  the  printed  lottery  ticket  and 
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put  in  under  the  stamp  usually  used  by  the  agent,  and 
push  the  stamp  down  on  it.  He  was  not  near  enough  to 
see  whether  there  was  any  thing  on  the  paper  or  not.  The 
State  then  introduced  the  lottery  certificate  alleged  to  be 
forged,  together  with  the  other  tickets  which  the  witness, 
Stone,  swore  he  wrote.  The  defendant  objected  to  the  in- 
troduction of  the  tickets,  and  the  alleged  forged  ticket. 
The  court  overruled  the  objection,  allowed  the  tickets  to  go 
to  the  jury,  and  defendant  excepted. 

The  State  then  introduced  "  the  charter  of  the  Mobile 
Charitable  Association,"  which  may  be  found  in  the  acts 
of  1868,  p.  511.  This  charter  confers  certain  powers  and 
privileges  on  the  parties  therein  named,  and  their  asso- 
ciates as  partners,  and  gives  them  "  authority  to  form 
themselves  into  a  partnership  association,"  for  the  purposes 
of  carrying  out  the  objects  of  the  act.  The  second  section 
of  said  charter  is  as  follows : 

"  Section  2.  Be  it  further  enacted,  That  before  com- 
mencing business  under  the  provisions  of  this  act,  said 
parties  shall  pay,  or  cause  to  be  paid  to  the  board  of  school 
commissioners  of  Mobile  county,  for  the  use  of  the  public 
schools  of  said  county,  the  sum  of  one  thousand  dollars, 
and  annually  thereafter  a  like  amount,  for  the  term  of  ten 
years,  or  so  long  as  said  partnership  shall  choose  to  do 
business  under  the  provisions  of  this  act ;  it  being  under- 
stood and  agreed,  that  said  payment  of  one  thousand 
dollars  per  annum  by  said  partnership  to  said  common 
school  fund,  is  the  consideration  upon  which  this  privilege 
is  granted ;  and  whenever  said  company  shall  fail  to  pay 
said  suin,  according  to  the  provisions  of  this  act,  then,  and 
in  that  case,  their  right  to  do  business  shall  cease." 

The  defendant  objected  to  the  introduction  of  the  char- 
ter ;  but  his  objection  was  overruled,  and  it  was  allowed  to 
be  offered  as  evidence,  and  defendant  excepted.  The 
defendant  further  objected  to  the  introduction  of  the  char- 
ter, as  sufficient  evidence  of  the  legal  organization  of  the 
company,  unless  the  State  should  show  that  the  first  $1,000 
had  been  paid,  and  said  company  had  not  failed  to  pay 
said  sum,  per  annum,  up  to  date.  This  objection  uas 
overruled,  and  defendant  excepted. 
25 
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This  was  all  the  evidence  for  the  State,  except  some  tes- 
timoDy  "  sustaining  Jack  Massey's  character  for  truth  and 
veracity." 

The  defendant  then  offered  to  prove,  in  substance,  by 
two  witnesses,  that  on  the  night  of  the  arrest  they  were 
going  to  the  oflSce  to  see  if  they  had  drawn  a  prize  ;  that 
on  their  way  they  met  witness.  Jack  Massey,  and  they 
asked  him  "  if  he  knew  that  Manaway  had  been  arrested," 
and  he  answered  "  No  !  What  for  ?  "  And  on  being  told 
that  it  was  for  forging  a  lottery  ticket,  he  replied  that 
"they  had  better  go  and  see  about  him,"  and  on  arriving 
at  the  lottery  office  asked  to  see  the  forged  ticket,  and  then 
remarked  that  "  he  had  known  Manaway  some  time,  and 
that  he  could  not  believe  that  he  did  it."  The  declaration 
at  the  lottery  office  the  court  excluded,  because  the  proper 
predicate  had  not  been  laid  for  its  introduction,  and 
defendant  excepted. 

The  defendant  also  introduced  two  witnesses,  who  swore 
that  "  they  had  knowledge  of  the  witness,  Massey,  and  the 
character  which  he  bore  in  the  neighborhood  in  which  he 
lived  for  truth  and  veracity,  and  that  from  their  knowl- 
edge of  his  character  they  would  not  believe  him  on  oath." 
This  was  all  the  evidence. 

The  defendant  requested  the  following  charges : 

1st.  That  the  State  must  show  the  legal  organization  of 
the  association  before  doing  business,  to  show  their  certifi- 
cates and  tickets  to  be  of  any  value. 

2d.  That  unless  the  association  first  paid  the  $1,000 
required  by  its  charter,  before  doing  business,  its  certifi- 
cates and  tickets  are  of  no  value. 

3d.  That  the  certificate  before  the  jury  is  of  no  weight 
in  the  law,  unless  in  connection  with  Massey's  evidence, 
and  if  they  do  not  beheve  his  evidence  the  certificate  is  of 
no  importance. 

These  charges  were  refused,  and  the  defendant  excepted 
to  the  refusals  severally. 

W.  H.  F.  Eandall  &  G.  W.  Gayle,  for  appellant. 
Joshua  Morse,  Attorney-General,  contra. 
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B.  F.  SAFFOLD,  J.— The  motion  to  exclude  the  testi- 
mony of  the  witness,  Stone,  was  properly  overruled.  The 
witness  was  competent  to  prove  his  authority  to  issue  the 
certificates.— Phil.  Ev.,  vol.  1,  §  416,  2  vol.  §  63.  His  want 
of  knowledge  of  the  defendant's  handwriting  was  no  ob- 
jection to  the  admissibility  of  his  evidence. 

The  instrument  alleged  to  be  forged  was  obliged  to  be 
introduced  at  the  trial,  or  its  absence  satisfactorily 
accounted  for. — Bishop's  Crim.  Pro.,  2  vol.,  §  387  ;  Butler 
V.  The  State,  30  Ala.  43.  The  genuine  tickets  taken  from 
the  prisoner  at  same  time  were  a  part  of  the  res  gestce,  and 
constituted  a  link  in  the  chain  of  evidence.  No  reason  is 
alleged  why  they  should  have  been  excluded. — Mason  <& 
Franklin  v.  The  State,  42  Ala.  532  ;  Givens  v.  The  State,  5 
Ala.  747. 

The  act  of  the  legislature  authorizing  the  association  to 
make  and  sell  certificates  of  subscription  was  competent 
evidence.  The  testimony  tending  to  impeach  the  witness, 
Massey,  was  inadmissible  for  want  of  the  proper  predicate. 
Bradford  v.  Barday  and  Wife,  39  Ala.  33. 

The  only  error  in  the  record  is  the  failure,  on  the  part 
of  the  State,  to  prove  that  the  company  had  paid  thie 
$1,000  required  as  a  condition  precedent  to  their  right  to 
set  up  a  lottery.— Acts,  1868,  p.  511.  Without  the  per- 
formance of  this  condition  the  certificates  were  illegal,  and 
not  the  subject  of  forgery.  —Rev.  Code,  3616. 

The  objection  does  not  apply  to  the  subsequent  pay- 
ments required. 

The  judgment  is  reversed  and  the  cause  remanded.  The 
prisoner  will  remain  in  custody  until  discharged  by  law. 
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HOBSON  vs.  THE  STATE. 

[^OSECDHON   PDB   MAUCIOfS   MISCHIEF.] 

1.  Malicimu  injury  to  attimals ;  tchat  essential  ingre^ent  of. — Slalice 
towards  the  owner  is  an  essential  ingredient  of  the  offense  of  malicious 
injury  to  animals, 

2.  Same ;  tchen  malice  vtay  he  inferred. — When  the  injury  is  unlawfully 
committed,  requisite  malice  may  be  inferred  from  the  instrument  used, 
the  wantonness  of  the  deed,  and  any  attendant  circumstances  whicl* 
■would  justify  the  inferervce  in  other  crimes  where  n»alice  is  a  necessary 
constituent . 

Appeal,  from  the  Circuit  Court  of  Hale. 
Tried  before  Hon.  M.  J.  SafPold. 

The  appellant  was  tried  on  a  statement  by  the  solicitor, 
on  appeal  from  the  countj  to  the  circuit  court,  for  "unlaw- 
fully and  maliciously  killing  a  hog,  the  property  of  Nathan 
Lewis,  colored,  &c."  The  appellant  was  "hog  minder"  for 
the  owner  of  the  plantation  on  which  Lewis  lived,  and  as 
such  was  in  the  habit  of  carrying  a  gun.  The  hogs  of 
Lewis  and  other  laborers  on  said  farm,  had  lately  eaten  up 
some  kids  belonging  to  the  plantation,  and  on  that  occa- 
sion, Lewis  and  other  farm  hands  being  present,  the 
proprietor  of  the  place  informed  them  that  they  must  keep 
their  hogs  up  in  pens  as  they  had  contracted  to  do,  or  oth- 
erwise he  would  have  the  hogs  shot,  and  instructed  the 
appellant  in  the  hearing  of  Lewis  and  other  negroes  to 
shoot  any  hogs  getting  out.  "  Neither  Lewis  nor  any  of 
the  hands  objected  to  this,  but  promised  to  keep  their  hogs 
up."  The  appellant  and  Lewis  had  lived  on  the  same 
place  for  years,  and  no  ill  feeling  or  grudge  existed  between 
them.  It  was  proved,  however,  that  when  the  hog  was 
killed,  the  hog  being  among  the  kids  at  the  time,  that 
appellant  had  sent  Lewis  word  "he  had  a  dead  hog  out 
there,"  and  remarked  that  "  he  would  load  up  his  gun  and 
and  blow  him  up,  if  he  made  any  fuss."  These  were  all 
the  material  facts  developed  on  the  trial. 
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After  the  court  had  charged  the  jury  as  to  the  law  appli- 
cable to  the  case,  the  appellant  requested  the  foUowiDg 
charges  in  writing : 

1st.  "  It  is  incumbent  on  the  State  to  prove  to  the  satis- 
faction of  the  jury  that  the  defendant  killed  or  wounded 
the  animal,  both  unlawfully  and  maliciously  ;  and  unless 
they  are  satisfied  beyond  a  reasonable  doubt  that  the  de- 
fendant had  malice  against  the  owner  of  the  hog  they 
must  acquit  him." 

2d,  "  If  the  jury  believe  that  the  defendant  killed  the 
hog  of  Lewis,  and  thought  he  had  a  right  to  do  so  under  the 
instructions  of  his  employer,  the  proprietor  of  the  prem- 
ises, and  without  malice  to  the  owner  of  the  property,  they 
must  acquit  the  defendant." 

The  court  refused  to  give  these  charges;  defendant  ex- 
cepted, and  now  assigns  the  refusal  to  give  the  charges  as 
error. 

Coleman  &  Seay,  for  appellant. 
Joshua  Morse,  Attorney-General,  contra. 

B.  F.  SAFFOLD,  J. — The  appellant  was  prosecuted 
under  §  3733  of  the  Revised  Code,  for  malicious  injury  to 
animals. 

The  real  essence  of  this  oflFense  is  malice  towards  the 
owner  of  the  animal  injured. — Northcot  v.  The  State,  43  Ala. 
330;  Hill  V.  The  State,  43  Ala.  335;  37  Ala.  459; 
7  Ala.  728. 

The  two  charges  asked  should  have  been  given. 

It  is  not  indispensable  to  a  conviction  that  the  defend- 
ant did  or  said  any  thing,  either  before  or  after  the  com- 
mission of  the  act,  indicative  of  express  malice  towards  the 
owner.  Malice  may  be  inferred,  if  the  injury  is  unlawful, 
from  the  instrument  used  or  the  wantonness  of  the  deed, 
and  from  any  attendant  circumstances  which  would  justify 
the  inference  in  other  crimes  where  malice  is  an  essential 
constituent. 

The  judgment  is  reversed  and  the  cause  remanded.  The 
prisoner  will  be  kept  in  custody  until  discharged  by  due 
course  of  law. 
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CRAWFORD  vs.  THE  STATE. 

[INDICTMENT  FOE  BUEGLAKT.] 

1.  Section  3695  of  Revised  Code  ;  indictment  under,  what  should  show. — An 
indictment  for  burglary,  under  section  3695  of  the  Revised  Code,  for 
breaking  into  and  entering  a  "  shop,"  should  show  that  the  shop  is  one 
in  which  "goods,  merchandise  or  other  valuable  thing  is  kept  for  use, 
sale,  or  deposit."  To  charge  that  the  shop  was  broken  into  and  en- 
tered "with  intent  to  steal,  "  is  not  enough. 

2.  Charge  to  jury;  what,  should  not  be  given. — In  a  criminal  case,  a  charge 
which  instructs  the  jury,  in  referring  to  a  part  of  the  testimony  for  the 
defense,  "that  you  are  not  bound  to  believe  one  word  of  the  testimony 
■unless  you  are  satisfied  it  is  true,  and  of  this  you  are  the  judges,''  is  too 
broad.  It  can  not  be  said  to  be  in  support  of  the  credibility  of  the 
testimony  referred  to,  and  most  probably  would  be  construed  by  a  jury 
as  an  assault  upon  it,  and  as  an  intimation  that  it  was  unworthy  of  in- 
fluence in  making  up  their  verdict.  The  jury  can  not  capriciously  reject 
any  evidence,  delivered  on  the  trial  before  them,  unless  it  is  in  some  way 
impeached  or  contradicted  in  a  manner  allowed  by  law. 

3  Absent  witness  ;  written  staten^ent  of  what  would  testify  ;  effect  and  force 
of. — The  written  statement  of  what  an  absent  witness  would  testify,  if 
present,  when  accepted  in  lieu  of  the  witness,  must  have  the  same 
force,  so  far  as  credibility  is  concerned,  as  the  oral  statement  of  the 
witness  would  have. — Rule  16,  Rev.  Code,  p.  821. 

Appeal  from  Circuit  Court  of  Henry. 
Tried  before  Hon.  J.  McCaleb  Wiley. 

The  opinion  states  the  facts. 

W.  C.  Gates,  for  appellant. 

Joshua  Morse,  Attorney-General,  contra. 

PETERS,  J.— This  was  an  indictment  under  §  3695  of 
the  Revised  Code,  for  burglary ;  it  was  demurred  to  be- 
cause it  did  not  aver  that  the  shop,  broken  into  and  en- 
tered, was  a  shop  in  which  *'  any  goods,  merchandise,  or 
other  valuable  thing,  is  kept  for  use,  sale  or  deposit."  The 
demurrer  was  overruled. 

The  indictment  in  this  case  is  clearly  bad,  and  the  demur- 
rer should  have  been  sustained. 
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The  forms  prescribed  in  the  appendix  of  the  Code  are 
sufficient  only  where  they  are  applicable.  When  they  are 
not  applicable,  then  other  analogous  forms  must  be  devised 
to  be  used  in  their  stead. — Rev.  Code,  §  4141. 

And  when  analogous  forms  are  constructed,  they  must 
state  the  facts  constituting  the  offense  in  ordinary  and  con- 
cise language,  in  such  a  manner  as  to  enable  a  person  of 
common  sense  to  know  what  is  intended,  and  with  that  de- 
gree of  certainty  which  will  enable  the  court,  on  convic- 
tion, to  pronounce  the  proper  judgment. — Revised  Code, 
§  4112.  This  is  the  rule  of  the  Code  for  the  framing  of 
indictments,  when  no  form  is  given. 

The  form  of  the  count  used  in  this  instance  is  in  these 
words  : 

"  The  grand  jury  of  said  county  charge,  that  before  the 
finding  of  this  indictment,  Alfred  Crawford  broke  into  and 
entered  the  shop  of  Council  Batchelor  with  intent  to 
steal." 

It  is  said,  that  "  in  a  criminal  charge  there  is  no  latitude 
of  intention,  to  include  any  thing  more  than  is  charged ; 
the  charge  must  be  explicit  enough  to  support  itself."  It 
has  been  repeatedly  settled  by  this  court,  that  a  statement 
of  the  facts  which  constitute  the  oiffense  in  the  language  of 
the  statute,  is  sufficient.—  fVioks  v.  The  State,  June  term, 
1870 ;  Johnson  v.  The  State,  ih. 

Here  the  language  of  the  charge  is,  "  that  Alfred  Craw- 
ford broke  into  and  entered  the  shop  of  Council  Batchelor 
with  intent  to  steal."  This  is  intended  to  make  an  allega- 
tion of  burglary. 

The  statute  defining  burglary  in  this  State  is  in  these 
words : 

"  Any  person  who,  either  in  the  night  or  day  time,  with 
intent  to  steal,  or  to  commit  a  felony,  breaks  into  and  en- 
ters a  dwelling-house,  or  any  building  toithin  tJw  curtilege  of 
the  dwdling-house,  though  not  forming  a  part  thereof ;  or 
into  any  shop,  store,  tvarehouse,  or  other  building,  in  which 
any  goods,  merchandise,  or  other  valuable  thing,  is  kept/or  use, 
sale,  or  deposit,  is  guilty  of  burglary." — Rev.  Code,  §  3695, 

Formerly,  it  was  held  that  statute  laws  were  to  be  read 
without  regard  to  punctuation,  and  their  meaning  and  pur- 
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pose  were  to  be  sought  for,  in  the  words  used  and  their 
location  in  the  sentence.  But  in  modern  times,  the  legis- 
lative authority  not  only  fixes  the  words  to  be  used,  and 
their  position  in  the  sentence,  but  it  also  superintends  and 
fixes  the  punctuation.  No  laws  are  now  passed  without 
careful  attention  to  this  often  important  particular. 

The  section  above  quoted,  which  defines  burglary  in  this 
State  is  clearly  divided  into  two  members.  The  first  makes 
burglary  to  consist  in  breaking  into  and  entering  certain 
houses  and  buildings  therein  named,  "  tvith  intent  to  steal  or 
commit  a  felony"  The  character  of  the  house,  and  the  intent 
with  which  it  is  broken  and  entered,  make  the  offense. 
These,  then,  are  the  facts  to  be  stated  in  an  indictment 
under  the  first  member  of  the  section.  This  is  the  form 
given  in  the  Code. — Eev.  Code,  p.  811. 

The  second  member  of  this  section,  which  is  divided  by 
the  word  "  or  "  and  semi-colon,  from  the  first,  adds  to  the 
houses  broken  and  entered  another  character  wbich  did  not 
belong  to  the  houses  mentioned  in  the  first.  That  is,  they 
must  be  shops,  stores,  warehouses,  or  other  buildings,  "  in 
which  any  goods,  merchandise,  or  other  valuable  thing  is 
kept  for  use,  sale,  or  deposit."  To  break  into  and  enter  an 
empty  shop,  store,  or  warehouse  or  other  building  with 
intent  to  steal,  where  there  was  nothing  to  be  stolen,  would 
hardly  be  placed  upon  the  same  degree  of  criminality  as 
the  breaking  into  and  entering  the  dwelling  house,  or  the 
building  within  the  curtilege  of  the  dwelling-house.  It  is 
not  so  much  the  house  that  is  intended  to  be  protected,  as 
the  things  within  the  house,  and  the  uses  to  which  the 
house  is  put.  It  is  a  rule  of  construction,  that  where  one 
thing  is  named,  other  things  not  named  are  excluded. 
Then  the  characteristics  of  the  houses  named  in  the  first 
member  of  the  section  are  excluded  from  those  named  in 
the  second,  and  vice  versa.  Then  an  indictment  under  the 
first  member,  must  contain  a  proper  description  of  the 
house,  as  well  as  the  intent  with  which  it  had  been  broken 
and  entered.  So,  likewise,  must  an  indictment  under  the 
second  member  contain  an  analogous  description  of  the 
houses  therein  mentioned.  There  are,  then,  two  statements 
of  facts, — one  in  the  first  and  one  in  the  second  member  of 
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the  section, — which  constitute  the  crime  of  burglary  ;  and 
these  statements  should  be  carried  into  the  charge  made 
in  the  indictment.  This  indictment  is  founded  upon  the 
facts  which  constitute  burglary  under  the  second  member 
of  the  section  abovesaid,  and  it  should,  like  the  indictment 
given  in  the  appendix  to  the  Code,  which  is  under  the  first 
member,  contain  a  statement  of  all  the  facts  therein  named, 
among  which  is  the  characteristic  fact,  that  the  house 
must  be  one  "  in  which  any  goods,  merchandise,  or  other 
valuable  thing  is  kept  for  use,  sale,  or  deposit."  This  is 
one  of  the  facts  necessary  to  be  proven  in  order  to  show 
guilt.  This  would  make  the  form  analogous  to  that  given 
in  the  Code. 

This  indictment  fails  to  complete  the  description  of  the 
house  or  building  mentioned  in  the  statute  with  the  allega- 
tion of  the  fact,  that  it  is  a  house  or  building  "  in  which 
any  goods,  merchandise  or  other  valuable  thing,  is  kept 
for  use,  sale  or  deposit."  This  is  the  proper  Construction 
of  the  statute  according  to  its  punctuation,  its  meaning  and 
its  purpose. 

The  court  below,  therefore,  erred  in  overruling  the  de- 
murrer to  the  first  count,  and  for  this  reason  the  cause  must 
be  reversed. 

It  is  unnecessary,  in  this  view  of  the  case,  to  consider  the 
charge  of  the  learned  judge  to  the  jury  in  the  court  below, 
at  length.  In  the  main  it  is  correct.  But  it  assumes  that 
the  accused  could  be  convicted  of  burglary  upon  satisfac- 
tory proof  of  the  facts  alleged  in  the  indictment.  This  is 
contradictory  of  the  construction  of  the  statute  above  given. 
It  was  therefore  erroneous. 

There  is  also  another  feature  of  the  charge  which  is  not 
wholly  free  from  objection.  In  referring  to  a  certain  por- 
tion of  the  testimony  for  the  defense,  the  court  says — "yet 
you  are  not  bound  to  believe  one  word  of  this  testimony, 
unless  you  are  satisfied  it  is  true,  and  of  this  you  are  the 
judges." 

This  clause  of  the  charge  must  have  some  meaning.  It 
can  not  be  construed  in  support  of  the  veracity  of  the  tes- 
timony referred  to.  It  may  be  construed  into  an  assault 
upon  it,  and  would  justify  the  jury  in  its  rejection  as  un- 
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worthy  of  any  influence  upon  their  verdict.  In  this  view 
of  it,  it  would  be  erroneous.  If  tha  testimony  delivered 
upon  the  trial  is  unimpeached,  either  by  the  manner  of  the 
witness,  his  knowledge  of  the  facts,  his  connection  with  the 
parties  or  by  contradictions,  or  for  some  other  legal  reason, 
the  jury  must  treat  it  as  true.  They  have  no  legal  right 
causelessly  to  discredit  any  portion  of  the  evidence,  unless 
there  are  legal  grounds  for  such  a  discrediting.  Any  other 
course  would  imperil  the  fairness  and  impartiality  of  the 
trial.  If  the  jury  can  capriciously  and  causelessly  discredit 
a  portion  of  the  testimony  for  the  defense,  they  may  dis- 
credit the  whole.  If  the  law  exists,  as  intimated  by  the 
learned  judge  on  the  trial  below,  it  exists  without  limit ; 
and  it  may  be  applied  to  the  testimony  of  the  defense  or 
to  the  testimony  of  the  prosecution.  This  would  give  the 
jury  power  to  convict  or  to  acquit  according  to  their  dis- 
cretion, and  not  according  to  the  evidence.  This  is  not  a 
correct  statement  of  their  duty.  They  must  try  the  issue 
joined  according  to  the  evidence. — Revised  Code,  §  4292. 
They  have  no  authority  to  discredit  any  portion  of  the  evi- 
dence, merely  because  they  suspect  it  to  be  false,  when 
their  suspicion  is  not  founded  upon  a  legal  reason.  The 
charge  in  this  instance  was  too  broad.  It  was  calculated 
to  invade  the  right  of  the  accused  to  a  fair  and  impartial 
trial. — Ex  parte  Chase,  43  Ala.  303.  If  the  admitted  writ- 
ten statement  of  the  evidence  of  the  absent  witness  was 
accepted  in  lieu  of  the  witness,  it  is  entitled  to  stand  in  his 
shoes.  It  is  no  worse  and  no  better  than  his  oral  testimony 
would  be.  The  charge  of  the  court  is  possibly  calculated 
to  make  a  difi"erent  impression  on  the  minds  of  the  jury. 
It  was  therefore  improper. — Rev.  Code,  §  2678  ;  Rule  16, 
Rev.  Code,  p.  821. 

The  conviction  and  judgment  of  the  court  below  are  re- 
versed, and  the  cause  is  remanded  for  a  new  trial.  The 
appellant  will  be  held  in  custody  until  discharged  by  due 
course  of  law. 
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BRAZIER  V8.  THE  STATE. 

[INDICTMEXT    FOB    MTJBDER.] 

1.  Reversal;  what  not  student  cause  for. — The  use  of  the  word  "charged" 
in  an  indictment,  instead  of  the  word  "charge,"  if  the  indictment  is 
otherwise  formal,  is  not  such  a  defect  as  will  justify  a  reversal  after 
■verdict  in  the  court  below,  the  objection  being  made  for  the  first  time 
in  this  court  on  appeaL 

2.  Same. — On  appeal,  in  a  criminal  case,  the  whole  record  is  to  be  looked 
to  in  order  to  enable  the  supreme  court  to  make  up  its  judgment ;  and 
if  the  whole  record  so  explains  itself  as  to  make  all  the  parts  consist- 
ent, a  cause  will  not  be  reversed  because  it  appears  that  the  accused 
was  indicted  by  the  name  of  Henderson  Brazier,  but  applied  for  and 
obtained  a  removal  of  the  trial  in  the  name  of  John  H.  Brazier,  when 
the  jadgment  itself  shows  that  Henderson  Brazier  and  John  H.  Brazier 
are  the  same  person,  no  objection  or  exception  being  made  in  the  c<Jurt 
below. 

3.  Panel;  when  shoM  he  quashed. — A  jury  not  drawn  in  strict  accord- 
ance with  the  reqairements  of  the  statute,  should  be  quashed  on  motion 
of  the  accused.  A  failure  to  have  the  name  of  each  juror  written  on  a 
separate  slip  of  paper,  and  drawn  as  required  by  the  statute,  is  a  fatal 
irregularity,  for  which  the  jury  drawn  should  be  quashed. 

Appeal  from  the  Circuit  Court  of  Fayette. 
Tried  before  Hon.  W.  S.  Mudd. 

The  appellant  was  indicted  for  murder,  tried  and  found 
guilty  of  murder  in  the  first  degree,  and  sentenced  to  the 
penitentiary  for  life.  On  the  trial,  as  shown  by  the  bill  of 
exceptions,  the  following  proceeding  occurred  in  relation 
to  drawing  the  names  of  the  jurors.  After  the  number  of 
jurors  had  been  summoned,  and  a  list  thereof  duly  served 
on  the  defendant,  as  required  by  law,  "  it  appeared,  during 
the  progress  of  the  trial,  that  only  forty-five  separate  slips 
of  paper  had  been  placed  in  the  hat,  from  which  to  draw 
the  jurors  for  the  trial  of  defendant ;  that  these  slips  con- 
tained the  names  of  forty-five  of  the  names  contained  in 
the  list  served  on  defendant,  and  that  one  of  said  slips 
contained  the  name  of  two  of  said  persons,  written  on 
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opposite  sides  of  the  same  slip.  The  discovery  of  this 
fact  was  not  made  until  said  slips  had  been  drawn  from 
the  hat,  and  ten  persons  had  been  impanneled  and 
accepted  without  objection,  as  jurors  in  the  case.  After 
the  slips  in  the  hat  were  exhausted,  and  the  jury  still 
incomplete,  it  appeared  that  the  names  of  four  persons 
served  on  the  defendant  had  not  been  drawn  at  all,  and  it 
was  then  found  that  the  names  of  three  of  these  persons 
had  never  been  put  in  the  hat  at  all,  and  that  the  fourth 
one's  name  had  been  written  on  one  of  the  slips  which  had 
been  drawn,  and  on  the  opposite  side  of  which  was  the 
name  of  another  person  named  in  the  list  served  on  the 
prisoner.  The  defendant  then  moved  the  court  to  quash 
the  venire,  and  set  aside  the  panel  of  jurors  already 
accepted.  The  court  overruled  the  motion,  and  defendant 
excepted." 

"  The  court  then  ordered  the  names  of  the  three  persons 
whose  names  had  not  been  placed  in  the  hat  originally, 
and  the  name  of  the  one  written  on  the  opposite  side  of  a 
slip  already  drawn  and  containing  the  name  of  another 
on  the  other  side,  to  be  placed  in  the  hat  and  the  drawing 
to  proceed  to  the  completion  of  the  jury.  To  this  action 
of  court  the  defendant  excepted.  The  names  of  this 
person  was  drawn  out  and  accepted  by  the  State  and  put 
upon  the  defendant  for  acceptance  or  challenge,  and  de- 
fendant duly  excepted.  The  other  three  names  were  drawn 
and  accepted  by  the  State,  and  put  upon  the  defendant  for 
acceptance  or  challenge,  before  the  jury  was  completed. 
To  this  action  of  the  court  defendant  duly  excepted. 
After  the  jury  was  complete  the  defendant  moved  the 
court  to  set  aside  and  quash  the  panel,  which  motion  was 
overruled,  and  defendant  excepted.  At  the  time  the  names 
originally  placed  in  the  hat  were  found  to  be  exhausted, 
and  before  the  order  was  made  to  place  the  names  of  the 
other  four  persons  in  the  hat,  the  State  had  four  peremp- 
tory challenges,  and  the  defendant  had  six  peremptory 
challenges  remaining." 

The  other  facts  necessary  to  an  understanding  of  the 
objections  raised  in  this  court  will  be  found  in  the  opinion. 
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Terry  &  Willett,  and  A.  J.  Walker,  for  appellant. 
Joshua  Morse,  Attorney-General,  contra. 

PETERS,  J. — Henderson  Brazier  was  indicted  for  mur- 
der in  the  circuit  court  of  Fayette  county  on  the  28th  day 
of  September,  1869.  The  indictment  is  in  the  form  pre- 
scribed by  the  Revised  Code,  except  it  is  stated  therein 
that  the  grand  jury  "charged  that  before  the  finding  of  this 
indictment  Henderson  Brazier  unlawfully,  and  with  malice 
aforethought,  killed  Cicero  Gregory,  by  shooting  him  with 
a  gun  or  pistol,  against  the  peace  and  dignity  of  the  State 
of  Alabama."  It  is  contended  that  the  use  of  the  imper- 
fect tense  instead  of  the  present  tense  of  the  word  charge 
makes  the  indictment  bad,  even  after  a  plea  to  the  merits 
and  judgment.  In  support  of  this  position  it  is  said  that 
the  form  of  words  used  here  is  a  mere  recital  of  the  fact 
that  a  certain  accusation  had  been  made,  and  not  a  direct 
statement  of  the  facts  constituting  the  offense  intended  to 
be  charged,  as  the  law  requires  ;  and  that  it  is  a  departure 
from  the  form  laid  down  in  the  Revised  Code. — Rev.  Code, 
§  4109,  4112  ;  Rev.  Code,  appendix,  p.  808,  No.  2.  It  is  no 
doubt  best,  that  in  all  cases  where  precise  forms  have  been 
given  in  the  Code,  these  forms  should  be  followed  in  prac- 
tice, but  at  the  same  time,  if  the  defect  is  such  an  one  aa 
could  be  amended  with  the  consent  of  the  accused,  in  the 
court  below,  and  he  goes  to  trial  upon  the  informal  indict- 
ment, he  must  be  held  upon  objection,  for  the  first  time  in 
this  court,  to  have  waived  it.  This  can  hardly  be  said  to 
be  bad  grammar  or  bad  English  which  would  be  amenda- 
ble, but  it  seems  to  me  to  fall  within  the  reason  of  the 
rule  in  such  cases.  The  common  law  respects  the  effect 
and  substance  of  the  matter,  and  not  every  nicety  of  form 
or  circumstance.  This  also  seems  to  be  the  statutory 
interpretation  of  the  rule  for  the  amendment  of  mere 
formal  defects.— Broom's  Maxims,  pp.  298-99,  marg  ;  Rev. 
Code,  §§  4142,  4143,  4128.  In  this  case  there  was  neither 
a  demurrer  nor  a  motion  in  arrest  of  judgment.  The 
accused,  then,  must  be  held  to  have  waived  the  defect. — 
Broom's    Maxims,   58-9,  marg. ;    Francis  v.   The  State, 
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20  Ala.  83  ;  1  Bish.  Cr.  Proc,  §  236 ;    Hastings  v.  Boltm, 
1  Allen,  529. 

Tlielaw  does  not  deny  to  a  person  the  right  to  be  called 
by  two  christian  names,  by  either  of  which  he  may  be 
known  and  called,  and  by  either  of  which  he  may  be 
indicted. —  The  State  v.  Leroy,  2  Brev.  395  ;  The  State  v. 
Hand,  Eng.  165  ;  People  v.  Kelly,  6  Cal.  210;  Walden  v.  Hol- 
man,  6  Mo.  115,  S.  C;  1  Salk.  6.  Here  the  defendant 
was  indicted  by  the  name  of  Henderson  Brazier,  and  he 
was  arraigned  and  pleaded  not  guilty  to  this  indictment, 
by  the  name  of  John  H.  Brazier.  And  in  this  latter  name 
he  applied  for  and  obtained  an  order  for  the  removal  of 
the  trial  of  the  indictment,  to  which  he  had  pleaded,  from 
the  county  of  Fayette  to  the  county  of  Sanford.  After 
the  trial  of  this  cause  was  removed  to  the  county  of  San- 
ford for  trial,  it  is  entitled  on  the  docket  of  the  circuit 
court  of  said  county  of  Sanford,  "  The  State  vs.  J.  H.  Bra- 
zier, for  murder."  This  cause  is  there  continued  at  the 
instance  of  the  State,  and  ''  the  prisoner"  is  "  remanded  to 
the  jail  of  Pickens  county,  unless  he  enter  into  bond,"  &o. 
On  the  4th  day  of  April,  1870,  the  case  of  "  The  State  vs. 
Henderson  Brazier,  for  murder,"  was  by  order  of  said 
circuit  court  of  Sanford  county,  set  for  trial  on  the  7th  day 
of  April,  1870,  in  said  last  named  circuit  court,  and  said 
Henderson  Brazier  was  in  court,  in  his  own  proper  person, 
at  the  time  said  order  for  trial  was  made,  and  he  inter- 
posed no  objection  to  said  order.  The  trial  was  had  on 
the  day  appointed  by  the  order  of  the  court  as  above 
stated.     The  entry  of  the  judgment  is  in  these  words  : 

I      Indicted  for  murder  of  Cicero 

Henderson   Brazier.  )         r,    j' 

"This  day  came  Alexander  Cobb,  solicitor,  <fec.,  who 
prosecutes  for  the  State,  and  came  also  the  defendant, 
Henderson  Brazier,  who  is  styled  and  called  in  some  parts 
of  the  record  in  this  case  by  the  name  of  John  H.  Brazier, 
in  his  own  proper  person  and  by  counsel,  and  the  said 
defendant  having  heretofore  been  arraigned  on  the  indict- 
ment in  this  case,  and  he  having  heretofore  in  his  own 
proper  person  plead  to   said  indictment  that  he  was  not 
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guilty,  of  which  plea  said  defendant,  in  his  own  proper 
person,  puts  himself  upon  the  country  for  trial,  and  issue 
being  joined  upon  said  plea,  thereupon  came  a  jury  of 
good  and  lawful  men,  to-wit,  James  T,  Collins  and  eleven 
others,  who,  being  impanneled,  sworn,  and  charged  well 
and  truly  to  try  the  issue  joined,  and  a  true  verdict  render 
according  to  the  evidence,  on  their  oath  do  say — we,  the 
jury,  find  the  defendant  guilty  of  murder  in  the  first  de- 
gree, and  say  that  defendant  shall  suffer  imprisonment 
in  the  penitentiary  for  life.  And  the  defendant  being 
asked  whether  he  had  any  thing  to  say  why  sentence  of 
the  law  should  not  now  be  pronounced  upon  him,  says 
nothing.  It  is  therefore  the  judgment,  order  and  sentence 
of  the  court,  that  said  defendant  be  imprisoned  in  the  pen- 
itentiary of  this  State  for  life.  But,  because  (a)  certain 
questions  of  law  arising  in  this  case  have  been  reserved 
for  the  consideration  of  the  supreme  court,  by  bill  of  ex- 
ceptions, duly  taken  and  signed  by  the  presiding  judge,  it 
is  thereupon  considered  by  the  court,  that  the  sentence  of 
the  court  in  this  case  be  suspended  until  the  sixth  day  of 
August  next,  that  being  sixty  days  after  the  commence- 
ment of  the  next  ensuing  term  of  said  court. 

"  It  is  further  considered  by  the  court,  that  the  State 
of  Alabama  recover  of  defendant  the  costs  of  this  prose- 
cution, for  which  let  execution  issue."  There  was  no 
objection  or  exception  to  this  judgment. 

The  indictment  upon  which  this  conviction  took  place, 
was  the  same  that  was  found  by  the  said  grand  jury,  of 
the  said  county  of  Fayette,  abovesaid,  on  the  28th  day  of 
September,  1869. 

The  court  here  must  look  to  the  whole  record,  in  order 
to  make  up  its  judgment.  If  there  are  irregularities  in  the 
record,  which  the  record  itself  explains,  this  explanation  is 
sufficient.  Then  it  sufficiently  appears  by  the  record,  that 
Henderson  Brazier  and  John  H.  Brazier  were  the  same  per- 
son ;  therefore,  the  seeming  duplicity  of  names  mentioned 
in  the  record  was  not  real,  and  so  far  as  it  constituted  an  • 
irregularity  in  the  proceedings  in  the  court  below,  it  was 
cured  by  the  verdict. — Smith  v.  The  State,  8  Ohio,  294. 
The  objection,  that  the  record  shows  error  in  the  removal 
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of  the  trial  from  the  county  of  Fayette  to  the  county  of 
Sanford,  is  not  well  taken. 

This  accusation  is  a  felony  ;  on  conviction,  the  accused  is 
subject  to  be  punished  by  death,  or  confinement  in  the 
penitentiary. — Rev.  Code,  §§  3541,  3654.  In  the  trial  of 
such  offenses  the  fundamental  law  of  the  State  secures  and 
guarantees  to  the  accused  a  trial  by  jury.  The  common 
law  import  of  the  word  jury  is  twelve  men,  impanneled, 
sworn,  and  charged  according  to  law,  and  this  is  the  force 
of  the  word  as  used  in  our  constitution. —  Work  v.  The 
State,  2  Ohio  St.  R.  296;    The  State  v.  Cox,  3  Eng.  436 ; 

2  Lead.  Or.  Cases,  327,  and  note  ;  Milligans  case,  4  Wall. 
119  ;  Story  on  Const.  §  1779  ;  Turns  v.  CommomveaUh, 
6  Met.  224 ;  Shaw,  C.  J.  arguendo,  p.  235  ;  Lamb,  et  al.  v. 
Lane,   4   Ohio   St.   R.   167 ;     Wynehamer   v.    The  People, 

3  Kernan,  N.  Y.  376 ;  People  v.  Kennedy,  2  Parker's  Cr. 
Cas.  312  ;  Const.  Ala.  1867,  art.  1,  §  13. 

On  the  trial,  in  such  a  case,  the  statute  directs  how  the 
jury  shall  be  drawn.  This  statute  confers  certain  rights 
upon  the  accused,  which  enable  him  to  obtain  a  fair  and 
impartial  trial.— Rev.  Code,  §  4173, 4177 ;  Const.  Ala.  1867, 
Art.  1,  §  8.  The  directions  thus  given  are  peremptory. 
They  can  not  be  disregarded  by  the  courts. — Ex  parte 
Chase,  43  Ala.  303  ;  3  Chitty's  Gen.  Pr.  53,  54,  55.     The 

■  names  of  the  jurors  must  be  written  on  separate  slips  of 
paper,  and  each  name  by  itself,  folded  or  rolled  up,  placed 
in  a  box  or  some  substitute  therefor,  and  shaken  together, 
and  then  the  slips  drawn  out,  one  by  one,  until  the  jury  is 
completed,  as  prescribed  in  the  statute.  The  jury  in  this 
case  was  not  drawn  as  required  by  law.  The  accused  did 
not  waive  the  irregularity  thus  committed.  His  motion  to 
quash  the  jury  should  have  prevailed.  The  court  erred  in 
its  refusal.  For  the  error  thus  committed,  this  cause  is 
reversed  and  remanded,  and  a  new  trial  is  ordered.  In 
the  meantime  the  appellant,  the  said  Henderson  Brazier, 
will  be  kept  in  custody  until  discharged  by  due  course  of 

•    law. 
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BELL  vs.  THE  STATE. 

[PROSBCTTTION  FOB  BECEIVIMO  STOI.EN  COrtOir.] 

1.  Juror;  witnesi  competent  as. — A  juror  is  not  incon^eteat,  because  he 
is  a  witness  in  the  case. 

2.  Acquittal;  what  equivalent  to. — When  the  jttry  has  1)660  impanneled 
and  sworn,  and  a  sufficient  indictment  is  read  and  pleaded  to  b}^  the 
defendant,  the  discharge  of  the  jury  for  any  cause  legally  insufficient  is 
equivalent  to  an  acquittal. 

3.  Verdict;  what  invalid.  — In  a  criminal  case,  a  verdict  rendered  by  eleven 
jurors  is  invalid,  notwithstanding  the  consent  of  the  defendant  and  the 
solicitor.  Neither  the  prosecuting  officer  nor  defendant  has  authority 
to  consent  to  such  a  change  in  the  tribunal. 

4.  fFiit«t!»«,  refatal  of  to  obey  order,  excluding  from  court-room;  practice  U 
be  pursued  in  such  a  case. — When  a  witness  disobeys  the  order  excluding 
him  from  the  court-room  during  the  examination  of  witnesses,  the 
better  practice,  where  there  has  been  ho  misconduct  of  the  party  call- 
ing him,  is  to  admit  his  testimony,  and  punish  him  for  the  contempt. 

Appeal  from  the  Circuit  Court  of  Perry.    . 
Tried  before  Hon.  M.  J.  Safi'OLD. 

The  facts  are  sufficiently  stated  in  the  opinion. 

John  C.  Reid,  and  W.  L.  Brago,  for  appellant 
Joshua  Morse,  Attorney-General,  contra. 

B.  F.  SAFFOLD,  J.— The  appellant  was  tried  on  an 
accusation  for  buying  or  receiving  stolen  cotton  of  less 
value  than  one  hundred  dollars,  knowing  it  to  be  stolen. 
The  prosecution  was  commenced  in  the  county  court,  and 
was  taken  by  appeal  to  the  circuit  court. 

The  first  error  alleged  is,  that  after  the  jury  had  been 
impanneled  and  sworn,  the  complaint  read  to  them,  and 
the  defendant  had  pleaded  to  it,  but  before  any  evidence 
was  given,  the  court,  at  the  instance  of  the  solicitor,  and 
against  the  objection  of  the  defendant,  discharged  one  of 
the  jurors,  because  he  was  shown  to  be  a  witness  in  the 
case. 

26 
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A  witness  is  not  on  that  account  an  incompetent  juror  in 
a  cause.— Rev.  Code,  §  4200. 

It  is  claimed  that  the  unauthorized  discharge  of  the  ju- 
ror at  the  particular  stage  of  the  trial  was  equivalent  to 
an  acquittal  of  the  defendant.  The  prohibition  against 
being  put  in  jeopardy  twice  for  the  same  offense  applies  to 
misdemeanors  as  weU  as  to  felonies.  The  authorities  are 
not  in  harmon|r  respecting  the  precise  point  in  the  pro- 
cedure when  the  jeopardy  begins.  Bishop  says  it  is  when 
the  jury  being  full,  is  sworn  and  addud  to  the  other  branch 
of  the  court,  and  all  the  preliminary  things  of  record  are 
ready  for  the  trial. — ^Bish.  Crim,  Law,  §  856  (660).  Unless 
the  indictment  is  such  that  a  good  judgment  can  be  given 
on  it  against  the  defendant,  he  can  not  be  in  danger.  It  is 
on  this  principle  that  an  indictment  may  be  quashed  at 
any  time  before  the  jury  retires^  and  a  new  one  be  found. 
Rev.  Code,  4144. 

All  of  the  authorities  agree  that  after  some  evidence  in 
support  of  the  accusation  is  submitted  to  the  jury,  the  dis- 
charge of  the  jury,  without  a  sufficient  legal  reason  for 
doing  it,  amounts  to  an  acquittal  of  the  prisoner. — McCau- 
ley  V.  The  State,  26  Ala,  135 ;  Cohia  v.  The  State,  16  Ala. 
781 ;  Ned  v.  The  State,  7  For.  216. 

In  Nelson's  Case,  (7  Ala.  610,)  issue  had  been  joined  on 
the  plea  of  the  general  issue,  and  also  upon  a  replication 
to  a  plea  of  autrefois  convict,  when  the  cause  was  continued 
by  the  State  and  the  jury  discharged.  The  prisoner  was 
held  to  be  liable  to  another  trial,  on  account  of  previous 
irregularities  which  made  a  discharge  of  the  jury  necessary. 
The  court  said  very  serious  doubts  would  be  entertained 
of  the  power  to  discharge  the  jury,  simply  because  the 
prosecuting  officer  was  not  prepared  to  proceed  with  the 
trial.  In  Coleman  Williams'  Case,  (8  Stewart,  454,)  the  de- 
cision was,  that  an  irregular  discharge  of  a  juror,  before 
evidence  given,  would  not  preclude  a  subsequent  trial. 

The  weight  of  authority  seems  to  be,  that  when  the  jury 
has  been  impanneled  and  sworn,  and  the  indictment  read, 
and  pleaded  to  by  the  defendant,  as  in  this  case,  he  is  en- 
titled to  have  the  trial  proceed  to  its  conclusion.  If  it  is 
then  interrupted  by  an  improper  discharge  of  the  jury,  or 
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Other  insufficient  legal  cause,  he  can  not  be  tried  again. — • 
Grogan  v.  The  State,  44  Ala. 

A  juror  may  be  discharged  on  account  of  sickness,  ren- 
dering him  unable  to  perform  his  duty,  or  for  any  cause 
necessary  in  the  opinion  of  the  court.  If  it  is  done  before 
the  jury  retire,  his  place  must  be  supplied,  and  the  trial 
commenced  anew.  If  afterwards,  the  panel  must  be  dis- 
charged.-Rev.  Code,  §§  4201,  4202. 

In  a  note  in  Kent's  Commentaries,  there  is  an  admirable 
expression  of  the  law  in  such  cases  as  the  present :  '*  It  is 
settled  by  overwhelming  precedent  and  authority  in  favor 
of  the  power  of  the  court  to  discharge  a  jury  before  ver- 
dict, after  being  charged,  in  a  capital  case,  when  there  is 
an  absolute  necessity  for  it,  to  be  judged  of  by  the  court 
in  its  sound  discretion,  and  that  the  accused  may  be  put 
upon  his  trial  de  novo.  And,  also,  that  a  new  trial,  after  a 
verdict  of  conviction,  may  be  awarded ;  for  the  party  is 
not  put  in  jeopardy  a  second  time.  That  jeopardy  already 
exists,  and  the  only  object  of  a  second  trial  is  to  give  the 
accused  a  chance  of  being  relieved  from  it." — Kent's- Com- 
mentaries, vol.  2,  m.  p.  12,  note  b ;  see,  also,  Wharton's 
Amer.  Crim.  Law,  edit.  Phil.  1840,  pp.  146-155,  625-6b5. 

The  objection,  that  the  verdict  rendered  by  eleven  jurors 
is  invalid,  notwithstanding  the  defendant  consented  that 
one  might  be  discharged  for  illness,  and  the  trial  proceed, 
with  the  remainder,  is  well  taken.  When  issue  is  joined 
upon  an  indictment,  the  trial  must  be  by  the  tribunal  and 
in  the  mode  which  the  constitution  and  laws  provide,  with- 
out any  essential  change.  The  public  oflficer  prosecuting 
for  the  people  has  no  authority  to  consent  to  such  a  change, 
nor  has  the  defendant. — Cancemi  v.  The  Peof^,  4  Smith's 
N.  Y.  R.  128. 

The  disposition  to  be  made  of  a  witness  and  his  testi- 
mony, when  he  disobeys  the  order  excluding  him  from  the 
court-room  during  the  examination,  is  obliged  to  rest 
greatly  in  the  discretion  of  the  cofurt.  Whether  his  testi- 
mony should  be  excluded  or  not,  must  depend  on  circum- 
stances. In  some  cases,  to  do  so  would  be  the  just  deserts 
of  the  party  calling  him.    In  others,  it  would  be  a  great 
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hardship.  The  better  course  would  be  to  punish  him  for 
contempt,  and  admit  his  evidence. 

It  is  unnecessary  to  consider  the  other  assignments  of 
error. 

As  the  prisoner  has  been  in  jeopardy,  and  the  jury  was 
discharged  for  an  insufficient  cause,  an  order  for  his  release 
from  custody  will  be  issued  from  this  court. 

The  judgment  is  reversed. 


C^SAR  WILLIAMS  vs.  THE  STATE. 

[iNmCTMEMT  »OB   GBAHD  LABCENT.] 

ti  Indictment;  when  demurrable.— ^A.  count  of  the  indictment  id  the  fol- 
lowing words,  viz :  "The  grand  jury  of  said  county  charge  that,  before 
the  finding  of  the  indictment,  Caesar  Williams  feloniously  took  and 
carried  away  a  certain  paper  writing,  commonly  called  a  cotton 
receipt,  issued  by  E.  M.  Byrne  &  Co. ,  a  firm  composed  of  K  M.  Byrne 
and  Henry  H.  Bender,  and  dated  December  4th,  )869,  numbered  988, 
and  issued  to  M.  David  McDonald  for  the  receipt  of  one  bale  of  cotton 
marked  [m.  d.],  and  weighing  (524)  five  hundred  and  twenty-four 
pounds,  of  the  value  of  more  than  one  hundred  dollars,  the  property 
of  said  M.  David  McDonald,  against  the  peace  and  dignity  of  the  State 
of  Alabama,"  is  demurrable,  because  it  is  too  uncertain  whether  any 
value  of  the  property  stolen  is  alleged  or  not.  The  allegation  of  value 
here  may  as  well  apply  to  the  bale  of  cotton  as  to  the  receipt. 

2.  Larceny;  tvhat  charge  as  to,  erroneous. — A  charge  of  the  court  that  an 
unlawful  taking  and  carrying  away  is  sufficient  to  constitute  the  offense 
of  larceny,  is  erroneous.  The  taking  and  carrying  away  must  be 
felonious  as  well  as  unlawful. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  Hon.  M.  J.  Saffold. 

The  facts  upon  which  the  decision  rests  are  sufficiently 
Bet  out  in  the  opinion. 

Pettus  &  Dawson,  and  P.  G.  Wood,  for  appellant. 
Joshua  Morse,  Attorney-General,  contra. 
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PETERS,  J. — This  is  an  indictment  for  larceny.  There 
was  a  demurrer  to  its  sufficiency  in  the  court  below,  which 
was  overruled.  There  are  two  counts,  both  of. which  are 
open  to  the  same  objection,  if  the  demurrer  was  well  taken, 
and  we  think  it  wa?. 

The  first  count,  which  is  similar  to  the  second,  is  in  these 
words :  "  The  grand  jury  of  said  county  charge  that,  be- 
fore the  finding  of  this  indictment,  Caesar  Williams  feloni- 
ously took  and  carried  away  a  certain  paper  writing, 
commonly  called  a  cotton  receipt,  issued  by  E.  M.  Byrne 
&  Co.,  a  firm  composed  of  E,  M.  Byrne  and  Henry  H. 
Bender,  and  dated  December  4th,  1869,  numbered  988,  and 
issued  to  M.  David  McDonald,  for  the  receipt  of  one  bale 
of  cotton  marked  [m.  d.],  and  weighing  (524)  five  hundred 
and  twenty-four  pounds,  of  the  value  of  more  than  one 
hundred  dollars,  the  personal  property  of  said  M.  David 
McDonald,  against  the  peace  and  dignity  of  the  State  of 
Alabama." 

In  such  an  indictment  the  value  of  the  property  stolen 
should  be  alleged,  and  upon  conviction  judgment  should 
be  given  against  the  accused  for  the  assessed  value  of  the 
stolen  property,  unless  it  has  been  returned  to  the  owner. 
Rev.  Code,  §  3706,  3/08,  3709,  Forms,  p.  812. 

This  allegation  of  value  should  be  so  certain  as  to  leave 
it  without  necessity  of  inference  or  argument  to  show  it. 
It  must  be  patent  and  evident,  upon  inspection  of  the  facts 
constituting  the  charge. — 1  Bish.  Crim.  Proc.  p.  42,  §  42. 
Here  it  is  uncertain  whether  the  value  alleged  belongs  to 
the  bale  of  cotton  or  to  the  receipt.  The  syntax  of  the 
sentence  legitimately  connects  the  statement  of  value  with 
the  cotton,  or  it  leaves  it  doubtful  whether  this  was  not 
the  purpose  of  the  pleader.     This  is  not  sufficient. 

The  charge  of  the  court  was  also  wrong.  An  unlawful 
taking  and  carrying  away  is  not  enough  to  constitute  lar- 
ceny ;  these  must  be  felonious,  as  well  as  unlawful.  The 
court  did  not  so  charge.  The  charge  was  therefore  errone- 
ous. 

The  other  questions,  mooted  on  the  trial  below,  may  not 
again  arise ;  their  further  consideration  is  therefore  post- 
poned until  they  do  arise. 
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Let  the  judgment  of  the  court  below  be  reversed,  and 
the  cause  remanded  for  a  new  trial ;  and,  in  the  mean- 
time, the  defendant  will  not  be  discharged,  except  by  due 
course  of  law. 


WICKS  vs.  THE  STATE. 

[INDICTMENT   FOB  BUKGLAEY.  ] 

1.  Charge  of  court ;  what,  en-oneous. — In  a  criminal  case,  a  charge  of  court, 
mero  viotu,  which  ueedB  explanation  to  rescue  it  from  unfairness,  and 
which  is  calculated  to  prejudice  the  defense  of  the  accused,  is  erroneous. 

2.  Princijml  and  accessories  ;  distinction  between  abolished. — In  this  State, 
all  who  in  any  manner  participate  in  the  commission  of  a  burglary,  are 
guilty,  without  regard  to  the  former  distinction  of  principal  and  acces- 
sories in  such  offense. 

3.  Burglary,  indictment  for ;  what  snfficient. — A  count  in  an  indictment 
for  burglary,  which  charges  that  the  accused  broke  into  and  entered  the 
store-house  of  W.,  "in  which  goods  and  merchandise  were  kept  for  use. 
Bale  or  deposit,  with  intent  to  steal,"  is  not  bad  on  demurrer,  because 
it  is  not  also  alleged  that  ''  said  goods  and  merchandise  were  of  any 
value,  or  were  valuable  things." 

Appeal  from  Circuit  Court  of  Wilcox. 
Tried  before  Hon.  P.  O.  Haeper. 

The  facts  are  sufficiently  set  out  in  the  opinion. 

J.  Y.  KiLPATRiCK,  and  J.  McCaskill,  for  appellant. 
Joshua  Morse,  Attorney-General,  contra. 

PETERS,  J.— The  appellant,  James  Wicks,  and  six 
others,  were  indicted  in  the  circuit  court  of  Wilcox  county 
in  this  State,  at  the  spring  term,  1869,  for  burglary.  There 
were  three  counts  in  the  indictment ;  to  each  one  of  which 
there  was  a  demurrer.  The  demurrers  to  the  first  and  third 
counts  were  sustained,  but  overruled  as  to  the  second.  Tha 
second  count  was  in  these  words  ; 
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"And  the  grand  jury  of  said  county  further  charge,  that 
before  the  finding  of  this  indictment,  Giles  Kimbrough, 
Randal  Kimbrough,  Adison  Kimbrough,  Phcebe  Kim- 
brough, Henry  Swearingen,  James  Wicks,  and  Franklin 
Madison,  broke  into  and  entered  the  store  of  John  B.  Wood, 
in  which  goods  and  merchandise  were  kept  for  use,  sale  or 
deposit,  with  intent  to  steal,  against  the  peace  and  dignity 
of  the  State  of  Alabama." 

The  cause  of  demurrer  is,  that  it  was  not  averred  in  said 
count  of  said  indictment,  "  that  said  goods  and  merchan- 
dise were  of  any  value,  or  were  valuable  things." 

Upon  this  demurrer  being  overruled,  issue  was  joined 
upon  the  plea  of  not  guilty.  And  on  Wicks'  motion  the 
court  permitted  a  severance  on  the  trial  below,  and  Wicks 
was  tried  alone,  and  convicted  and  sentenced  to  the  peniten- 
tiary for  two  years.  From  this  conviction  Wicks  appeals  to 
this  court.— Rev.  Code,  §  4190. 

The  second  count  of  this  indictment  was  sufficient.  The 
allegation  charging  the  offense  is  strictly  in  accordance 
with  the  language  of  the  statute,  and  the  form  of  state- 
ment is  in  compliance  with  that  laid  down  in  the  Revised 
Code.— Rev.  Code,  §  369o  ;  Forms,  No.  85,  p.  811.  It  has 
been  repeatedly  held  by  this  court,  that  such  an  indictment 
is  sufficient. — Mason  et  al.  v.  The  State,  42  Ala.  543 ;  Ga- 
briel V.  The  State,  40  Ala.  357. 

On  the  trial,  the  accused  offered  evidence  tending  to  show 
that  he  had  not  been  present  at  the  commission  of  the 
offense,  and  that  he  had  not  aided  or  abetted  in  its  com- 
mission. There  was  some  proof  offered,  tending  to  show 
that  he  had  confessed  his  guilt  before  the  committmg  mag- 
istrate. But  the  only  certain  proof  on  the  facts  of  the 
commission  of  the  offense  was,  that  a  portion  of  the  goods 
taken  from  the  store  were  found  concealed  in  Wicks'  pos- 
session, on  the  Monday  after  the  store  had  been  broken 
into  on  the  Saturday  night  before.  There  was  proof  tend- 
ing to  show  that  the  goods  thus  found  had  been  received 
by  Wicks  from  the  parties  who  had  taken  them  from  the 
store,  some  time  after  they  had  been  so  taken.  There  was 
no  evidence  except  the  bare  possession  of  the  goods,  and 
an  equivocq,!  confessioo  before  the  magistrate,  that  Wicks 
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knew  when  the  goods  were  taken,  or  that  they  had  been  sto- 
len at  all.  It  was  shown  that  the  goods  had  been  taken  by 
the  other  parties,  who  had  been  indicted  along  with  "Wicks, 
on  the  Saturday  night  before  a  portion  of  the  goods  were 
found  in  the  possession  of  Wicks.  The  bill  of  exceptions 
contains  all  the  testimony  given  on  the  trial. 

Upon  this  testimony,  the  court  charged  the  jnry,  "  that 
the  fact  that  the  defendant  had  possession  of  the  goods 
taken  from  Woods'  store,  and  that  a  part  were  found  con- 
cealed, is  evidence  of  the  fact  that  he  did  not  come  by  the 
goods  honestly,  and  the  jury  can  look  to  that  fact  in  deter- 
mining the  question  of  guilt  under  the  present  indictment, 
unless  satisfactorily  explained."  This  charge  was  objected 
to  and  exception  reserved. 

The  defendant  then  asked  the  court  to  charge  the  jury, 
that  if  they  "  believed  from  the  evidence  that  the  defend- 
ant received  some  of  the  goods  taken,  on  the  night  of  the 
burglary,  from  Randal  Kimbrough  and  Henry  Swearingen, 
even  though  he  may  have  known  that  they  were  stolen,  he 
could  not  be  convicted  on  this  iodictment."  This  was  re- 
fused, and  the  defendant  excepted. 

The  defendant  then  also  asked  the  court  to  charge  the 
jury,  that  they  *'  must  be  satisfied  from  the  evidence,  be- 
yond all  reasonable  doubt,  that  the  principals,  Randal 
Kimbrough  and  Henry  Swearingen,  are  guilty,  before  they 
can  find  the  defendant,  Jim  Wicks,  guilty  of  aiding  and 
abetting  in  the  commission  of  the  offense  charged."  This 
charge  the  court  refused,  and  the  defendant  excepted. 

The  charge  of  the  court  must  be  referred  to  the  testi- 
mony upon  which  it  is  based,  in  order  to  determine  its  cor- 
rectness.— Noles  V.  The  State,  26  Ala.  31. 

In  this  case  the  statute  law  has  abolished  all  distinction 
between  principals  and  accessories  before  the  fact  of  the 
commission  of  the  offense,  and  between  principals  in  the  first 
and  second  degree.  Such  persons  are  now  all  guilty  and 
punishable  in  the  same  degree. — Rev.  Code,  §  4129.  The 
testimony  must  show  an  actual  participation  in  the  com- 
mission of  the  offense,  else  the  party  charged  can  not  be 
convicted  under  this  statute.  Breaking  into  the  house  with 
intent  to  steal  is  the  gravamen  of  the  offense,    It  is  not 
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required  that  there  shall  be  a  theft  committed.  The  recent 
possession  of  stolen  goods,  without  an  explanation  of  such 
possession,  necessarily  implies  a  connection  with  the  feloni- 
ous taking.  And  such  taking  must  be  referred  to  the  de- 
posit where  the  owner  left  his  goods.  If  these  were  left 
in  a  house,  and  the  house  is  found  broken  into  and  entered 
and  the  goods  taken  away,  and  the  goods,  or  a  portion  of 
them,  found  with  the  accused  and  concealed,  this  connects 
his  possession  with  all  the  facts  that  reasonably  lead  back 
to  the  original  taking.  Then,  if  there  was  no  other  testi- 
mony in  favor  of  the  accused  except  the  possession  of  the 
goods  after  the  house  had  been  found  broken  and  entered, 
he  might  be  convicted  upon  such  testimony  alone.  But 
here,  there  was  other  testimony,  which  tended  to  show  that 
the  store  had  been  broken  and  entered  by  Kimbrough  and 
Swearingen,  and  the  goods  taken  by  them  delivered  some 
time  afterwards  to  Wicks,  the  appellant.  The  charge  of  the 
court  was  calculated  to  ignore  this  latter  testimony  and  to 
mislead  the  jury.  Such  charges  are  improper  and  errone- 
ous. Such  a  charge  authorizes  the  jury  to  draw  an  infer- 
ence opposed  to  a  liiaterial  portion  of  the  testimony  in  the 
cause.  This  is  calculated  to  strengthen  one  portion  of  the 
testimony  against  the  accused  at  the  expense  of  another 
portion,  in  his  favor.  This  is  calculated  to  bring  about  a 
conviction  under  a  state  of  facts  altogether  doubtful  and 
uncertain.  A  charge  of  the  court,  mei'o  motu,  which  needs 
an  explanation  to  rescue  it  from  unfairness,  and  is  calcula- 
ted to  prejudice  the  defense  of  the  accused,  is  erroneous. — 
23  Ala.  17 ;  Gary  v.  Hughes,  17  Ala.  388 ;  Dunlxp  v.  Bobin- 
son,  '2S  Ala.  100 ;  Stanley  v.  Nelson,  23  Ala.  514 ;  Holmes  v. 
The  State,  23  Ala.  17 ;  Leoni  v.  The  State,  January  term, 
1870. 

The  first  charge  asked  and  refused  was  properlj  denied. 
When  referred  to  the  whole  testimony  in  the  case  it  was 
incorrect.  It  rested  the  defense  on  a  part  of  the  testimony 
only.  It  denies  to  the  proof  of  a  confession  of  guilt  any 
effect  whatever.  If  the  accused  had  been  shown  to  have 
had  no  connection  with  the  breaking  into  the  store  and  the 
original  taking  of  the  goods,  then  he  could  not  have  been 
convicted  under  this  statute.    The  charge  asked  assumes 
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this  view  of  the  evidence.  But  the  evidence  in  fact  goes 
further.  It  tends  to  show  a  confession  of  guilt  in  addition 
to  the  possession  of  a  portion  of  the  goods.  Such  a  charge 
was  calculated  to  mislead  the  jury.  It  was  therefore  prop- 
erly refused. — Solomon  et  al.  v.  The  State,  28  Ala.  83. 

The  third  charge,  which  was  the  second  one  that  was  re- 
fused, should  not  have  been  given.  It  has  reference  to  a 
condition  of  the  law  that  does  not  now  exist  in  this  State. 
The  distinction  between  principals  and  accessories  in  this 
offense  is  now  abolished  by  the  Code.  All  are  principals 
who  in  any  way  participate  in  the  commission  of  the  offense. 
Kev,  Code,  §§  4129,  3641,  3695  ;  42  Ala.  543,  supra. 

The  judgment  of  the  court  below  is  reversed,  and  the 
.cause  is  remanded  for  a  new  trial.  The  defendant  will 
be  detained  in  custody  until  discharged  by  due  course  of 
law. 


Ex  Parte  BKYAN. 

[applicatioh  foe  mandamus  to  compel  ciecuit  couet  to  vacate  and  set 

ASIDE  CBDEE  fob  CHANGE  OF  VENUE.] 

1.  Accused;  right  of  to  he  present  during  prosecution. — In  all  criminal 
prosecutions  in  the  courts  of  this  State,  the  accused  has  the  right  to  be 
heard  by  himself  and  counsel,  or  by  either,  and  for  this  purpose  he 
must  be  present  in  court,  whenever  any  action  is  taken  in  the  prosecu- 
tion, for  the  purpose  of  allowing  him  to  be  heard,  should  he  desire  it, 
except  when  orders  are  made  for  a  continuance,  when  accused  fails  to 
appear,  or  of  a  like  character,  which  are  governed  by  the  discretion  of 
the  court. 

2.  Same;  what  order  can  not  he  made  in  absence  of. — An  order  for  the 
removal  of  the  trial,  in  a  criminal  case,  from  the  county  in  which  the 
indictment  was  found  to  the  nearest  county  free  from  objections,  can 
not  be  made  in  the  absence  of  the  accused  from  the  court  ;  on  the 
making  of  such  an  order  he  is  entitled  to  be  present,  and  to  be  heard 
if  he  sees  fit. 

3.  Mandamus ;  when  lies. — A  mandamus  will  be  awarded  to  set  aside  an 
order  made  for  a  change  of  venue,  in  a  criminal  case,  in  the  absence  of 
the  accused. 
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This  was  an  application,  by  Harry  Bryan,  to  this  court 
for  a  mandamus^  to  compel  the  circuit  court  of  Elmore, 
Hon.  J.  Q.  Smith,  judge  presiding,  to  vacate  and  set  aside 
an  order,  made  by  said  court,  transferring  the  trial  of  the 
case  of  The  State  vs.  Harry  Bryan,  on  an  indictment  for 
burglary,  to  the  county  of  Montgomery.  The  petitioner 
alleges  that  said  order  was  made,  when  neither  petitioner 
nor  his  counsel  was  personally  present. 

At  a  former  term  of  the  circuit  court  of  Elmore,  the 
petitioner  made  an  application  for  a  change  of  venue,  for 
causes  set  out  in  his  affidavit ;  on  the  hearing  "  it  was 
admitted  by  the  counsel  for  the  State,  and  defendant,  that 
the  court-house  of  Montgomery  county  was  the  nearest 
court-house.  It  was  also  stated  that  Montgomery  county 
was  the  nearest  county  free  from  exceptions.  It  was  also 
stated  that  Autauga  county,  the  court-house  of  which  is 
only  five  miles  further  than  the  Montgomery  court-house, 
is  also  free  from  exceptions,  and  the  county  solicitor  pro- 
posed that  the  trial  take  place  in  Autauga  county."  On 
this  evidence  the  court  ordered  the  venue  to  be  changed  to 
Autauga  county.  To  this  ruling  of  the  court  Bryan  ex- 
cepted, and  brought  the  case  by  appeal  to  this  court. 
This  appeal  was  dismissed  at  the  June  term,  1809,  of  this 
court,  the  court  holding  that  an  appeal,  before  final  trial 
on  the  indictment,  would  not  lie  to  revise  the  ruling  of  the 
circuit  court  on  an  application  for  a  change  of  venue. — 
See  Bryati  v.  The  State,  43  Ala.  321. 

Afterwards,  upon  the  matters  set  out  in  the  transcript, 
an  application  was  made  for  a  rule  nisi  for  mandamus  to 
the  circuit  court  of  Elmore,  to  show  cause  why  the  order 
changing  the  venue  to  Autauga  county  should  not  be  vaca- 
ted, and  the  trial  of  the  case  should  not  be  transferred  to 
Montgomery  county.  The  application  was  granted,  and 
and  a  rule  nisi  granted,  in  accordance  with  the  prayer  of 
the  petitioner.  The  return  to  the  rule  nisi  is  not  among 
the  papers  or  transcript  in  the  case,  and  the  Keporter  is 
unable,  therefore,  to  state  any  thing  more  definite  in  rela- 
tion to  it  than  is  already  stated  in  the  opinion. 
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Samuel  F.  iiiCE,  for  petitioner. 
Joshua  Morse,  Attorney-General,  contra. 

PETERS,  J. — The  petitioner,  Harry  Bryan,  comes  here 
upon  his  petition,  and  moves  this  court  for  a  writ  of  man- 
damus, or  other  appropriate  writ  or  order,  to  compel  the 
circuit  court  of  Elmore  county  to  set  aside  an  order  for  a 
change  of  venue,  in  the  case  of  The  State  vs.  said  Harry 
Bryan,  upon  a  charge  of  burglary,  made  in  the  said  circuit 
court,  at  the  spring  term,  1870,  by  which  the  trial  of  said 
case  had  been  removed  to  the  county  of  Montgomery,  in 
this  State,  under  direction  of  an  order  nisi  for  an  alterna- 
tive mandamus,  issued  out  of  this  court  at  the  last  term,  on 
an  application  for  mandamus  in  this  court,  at  said  last  term 
thereof. 

The  ground  for  this  application  is,  that  said  order  for 
the  removal  of  the  trial  of  said  cause,  of  The  State  vs. 
Harry  Bryan,  abovesaid,  to  the  county  of  Montgmery,  was 
made  by  said  circuit  court,  when  said  Bryan  was  absent 
from  said  circuit  court,  and  was  neither  present  to  be  heard 
by  himself  and  counsel,  or  by  either ;  and  that  said  order 
was,  therefore,  erroneous  for  this  reason. 

In  many  cases  under  the  practice  of  this  court,  as  here- 
tofore established,  the  writ  of  mandamus  has  been  made, 
to  some  extent,  to  serve  as  a  writ  of  error,  or  an  appeal  in 
certain  specified  cases,  in  which  a  party,  without  its  aid, 
would  suffer  an  irreparable  injury  by  the  denial  of  an  im- 
portant right.  Such,  it  is  contended,  will  be  the  effect  in 
this  case. 

The  constitution  of  the  State  is  a  pledge  of  protection 
to  the  rights  it  secures  to  every  citizen.  This  instrument 
requires — "  that  in  all  criminal  prosecutions,  the  accused 
has  a  right  to  be  heard  by  himself  and  counsel,  or  either." 
Constitution  of  Ala.  1867,  art.  1,  §  8.  The  import  of  the 
word  ■prosecution,  in  this  section  of  the  fundamental  law,  is 
to  carry  on  or  accompany  a  criminal  suit  in  the  courts  of 
the  State,  from  the  beginning  to  the  end  of  the  procedure. 
Such  is  the  legal,  as  well  as  the  etymological  force  of  the 
word.  Then,  in  every  step  of  the  proceeding,  which  con- 
stitutes the  prosecution,  in  which  there  is  any  action  in 


^^ JUNE  TERM,  1870.  405 

Ex  parte  Bryan. 

which  the  accused  has  a  right  to  be  heard,  he  has  the  right 
to  be  present  and  to  be  heard  by  himself  and  counsel,  or 
«ither.  This  right  is  without  any  limit,  and  without  any 
exception,  when  the  step  is  not  one  of  mere  discretion  in 
the  court ;  such  as  a  continuance,  when  the  accused  fails 
to  be  present,  and  orders  of  a  like  character.  This  is  a 
constitutional  provision  in  his  favor,  and  cannot  be  disre- 
garded by  the  court.  The  court  is  bound  by  the  most 
solemn  obligation  to  support  and  defend  it. —  The  State  v. 
Hughes,  2  Ala.  102,  104 ;  Henry  v.  The  State,  33  Ala.  389  ; 
Hall  V,  The  State,  40  Ala.  698 ;  1  Bish.  Cr.  Proc.  p.  684  ; 
Const.  Ala.  art.  15.  Then  the  circuit  court  erred  in  making 
the  order  to  remove  the  trial  of  the  case  of  The  State  vs. 
Bryan,  to  the  county  of  Montgomery,  without  the  presence 
of  the  accused  in  court,  to  be  heard  upon  it,  if  he  chose. 
Rev.  Code,  §  4206,  4207 ;  Hx  Parte  Chase,  43  Ala.  303 ; 
Bryan  v.  State,  43  Ala.  321,  323.  This  was  such  an  order 
of  the  court  as  could  not  have  been  corrected,  if  wrong,  by 
appeal,  but  only  by  mandamus. — Bryan  v.  State. 

No  doubt  that  a  party,  after  making  an  application  for 
a  removal  of  the  trial  to  another  county,  may  abandon  it. 
or  may  have  it  rescinded  before  the  trial  is  actually  re- 
moved, as  he  could  any  other  interlocutory  order,  during 
the  term  of  the  court  at  which  the  same  was  made,  before 
its  adjournment. 

The  learned  judge,  under  the  order  of  this  court,  would 
have  acted  very  properly  in  making  the  order  for  the  re- 
moval of  the  trial  to  the  county  of  Montgomery,  had  the 
accused  been  in  court  by  himself  and  counsel,  or  either,  to 
have  been  heard  upon  the  order  when  it  was  made.  The 
error  was  not  committed  in  sending  the  case  to  Montgom- 
ery county,  but  in  making  the  order  in  the  absence  of  the 
accused  from  the  court. 

The  answer  of  the  learned  judge  of  the  circuit  court  to 
the  order  nisi  of  this  court,  would  be  suflScient  if  it  showed 
that  the  order  of  this  court  had  been  complied  with,  or 
that  the  accused  had  abandoned  his  application  for  the 
removal  of  the  trial,  and  consented  to  be  tried  in  the 
county  where  the  indictment  was  found. 

A  rule  nisi  is  therefore  granted,  according  to  the  prayer 
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of  the  petitioner,  requiring  said  order,  removing  said  trial 
to  the  county  of  Montgomery,  made  in  the  absence  of  the 
prisoner  from  court,  to  be  set  aside ;  returnable  to  the 
next  term  of  this  court,  on  the  first  regular  motion  day 
thereof. 


ESLAVA  vs.  THE  STATE. 

[indictment  foe  betting  at  a  game  called  "keno."] 

1.  Lotteries,  act  to  regulate  ;  what  does  not  authorize. — The  act  to  regulate 
lotteries  in  this  State  does  not  authorize  the  commissioner  of  lotteries 
to  issue  licenses  for  the  establishment  of  lotteries,  or  such  enterprises 
in  this  State.  Lotteries,  and  enterprises  in  the  nature  of  lotteries,  can 
only  be  established  by  law. 

2.  Same;  " keno,"  not  ivithin  the  meaning  of. — The  game  called  "keno," 
although  a  game  decided  by  lot  or  chance,  is  not  a  lottery  under  the 
act  to  regulate  lotteries  ;  and  to  bet  at  it,  in  this  State,  is  forbidden  by 
statute,  and  is  punishable  as  a  crime. — Rev.  Code,  $  3(322. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  Hon.  C.  F.  Moulton. 

This  was  an  indictment  under  section  3622  of  the  Re- 
vised Code,  for  betting  at  a  game  called  "keno,"  &c.  The 
defendant  went  to  trial  on  plea  of  "  not  guilty,"  was  found 
guilty,  and  sentenced  to  pay  a  fine  of  $50  and  the  costs  of 
the  prosecution. 

On  the  trial,  the  State  having  proved  the  buying  of  a 
ticket,  and  the  betting  at  "  keno,"  by  the  defendant,  in  the 
month  of  February,  1870,  and  the  manner  in  which  said 
game  was  played,  the  defendant  offered  in  evidence  the  fol- 
lowing paper  or  "  license  :" 

"  State  of  Alabama,  )      No.  6.  $100. 

Montgomery  county,  f  D.  C.  Whiting  having 

made  application  to  me  for  a  license  under  section  7  of  the 
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act  entitled  "  an  act  to  regulate  lotteries,  approved  Dec. 
31sfc,  1868,  and  having  paid  one  hundred  dollars,  for  the 
county  of  Mobile,  for  the  month  of  February,  1870,  the 
same  is  hereby  granted,  this  18th  day  of  January,  1870. 

"H.  S.  Whitfield, 

"  Comm'r  of  Lotteries." 
Which,  it  was  admitted,  was  issued  by  Whitfield,  who  was 
admitted  tp  be  such  commissioner,  duly  sworn,  commis- 
sioned, &c. 

The  defendant  then  offered  to  prove  by  one  of  the 
clerks,  who  managed  said  business  and  had  the  license 
above  set  out,  who  he  was  acting  for,  and  what  the  "  gentle- 
man running  the  game"  said  to  him  at  the  time  of  his  employ- 
ment as  to  his  authority  to  employ  a  clerk  in  the  business. 
The  defendant  stated  that,  in  connection  with  said  license, 
he  proposed  to  prove  that  the  person  from  whom  the  ticket 
was  bought  was  the  agent  of  said  D.  C.  Whiting,  &c.  On  the 
motion  of  the  state,  the  license  and  proffered  evidence  aa  to 
declaration  of  the  employer  in  hiring  the  clerk,  and  testi- 
mony of  the  clerk  as  to  whom  he  was  employed  by,  were 
not  permitted  to  go  to  the  jury,  and  defendant  excepted. 

The  defendant  then  offered  to  show  that  the  game  called 
"keno"  was  formerly  known  as  "lotto"  or"  loto"  andwasiden- 
tically  the  same,  and  that  the  game  of  lotto  was  a  species  of 
lottery,  and  offered  to  read  a  definition  of  the  word  "  lotto  " 
from  a  large  dictionary,  which  he  proved  was  a  standard 
dictionary  of  the  French  language  in  France,  and  then  con- 
sidered as  authority,  said  definition  being  as  follows  :  "Loto, 
subs.  mas.  (loto) — espece  de  jeu  resemMant  a  une  loterie^ 
et  qui  se  jou  avec  quatre-vwgt-dix  numero  et  autant  de 
bonles,"  the  interpretation  of  which  was  proven  to  be  "loto, — 
subs.  masc.  (loto)  a  kind  of  play  resembling  a  lottery,  and 
which  is  played  with  ninety  numbers  and  as  many  balls." 
He  also  introduced  the  definition  of  the  word  "loto,"  as 
found  in  Webster's  dictionary,  <fec. 

This  was  substantially  all  the  evidence.  The  court 
charged  the  jury,  "  if  they  believed  the  defendant  had 
bought  a  card  or  ticket  in  any  game  of  "  keno,"  and  played 
at  the  game  in  the  manner  shown,  in  the  last  twelve  months 
before  the  finding  of  the  indictment  in  the  county  of  Mo- 
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bile,  State  of  Alabama,  they  should  find  him  guilty,  and 
if  they  should  find  him  guilty,  the  punishment  was  a  fine  of 
not  less  than  fifty,  nor  more  than  three  hundred  dollars. 

Defendant  excepted,  and  now  assigns  the  charge  of  the 
court,  and  the  various  rulings  to  which  exceptions  were  re- 
served, for  error. 

J.  Little  Smith,  for  appellant. 

Joshua  Morse,  Attorney- General,  contra. 

PETERS,  J. — The  indictment  in  this  case  is  in  the  fol- 
lowing words  : 
"  State  of  Alabama,  )      City  Court  of  Mobile, 

Mobile  county.      )  February  term,  1870. 

"  The  grand  jury  of  said  county  charge,  that  before  the 
finding  of  this  indictment,  J.  Eslava  bet  at  a  gaming  table 
for  gaming,  or  at  a  game  called  keno,  "  against  the  peace 
and  dignity  of  the  State  of  Alabama." 

The  defendant,  Eslava,  went  to  trial  on  this  charge  upon 
a  plea  of  not  guilty,  and  was  found  guilty  by  the  jury, 
and  fined  fifty  dollars,  and  taxed  with  the  costs.  From 
this  conviction  he  appeals  to  this  court. 

The  proofs  show  that,  beyond  all  doubt,  the  appellant 
bet  at  a  game  called  keno,  within  the  twelve  months  next 
before  the  finding  of  the  indictment. 

This  is  not  denied ;  but  it  is  insisted  that  this  game  ia 
licensed  as  a  lottery  by  the  State,  and  because  of  this  license 
the  accused  can  not  be  punished  ;  in  eflfect,  that  the  license 
repeals  the  law  forbidding  the  betting  on  this  game. —  The 
State  V.  Allaire,  13  Ala.  435,  436. 

But  is  keno  a  licensed  game  ?  Certainly  not.  It  is  for- 
bidden by  the  statute  and  it  is  an  offense  to  bet  at  it. — Rev. 
Code,  §§  3616,  3622,  3623. 

Notwithstanding  this,  it  is  contended  that  it  is  within  the 
description  of  lottery  under  the  act  "  to  regulate  lotteries." 
Pamph.  Acts  1868,  p.  529,  Act  No.  185,  §  10. 

Should  this  be  admitted,  it  does  not  help  the  appellant's 
case.  The  lotteries  referred  to  in  this  act  are  only  such 
lotteries  as  "  are  now  authorized,  or  may  hereafter  be  au- 
thorized by  law  in  this  State." — Pamph.  Acts  1868,  p.  529, 
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Act  No.  185,  §§  1,  2,  6,  11.  The  legislature  is  the  only 
power  that  can  give  such  authority.  It  requires  a  law  to 
authorize  a  lottery,  and  the  general  assembly  alone  can 
make  this  law, — Const,  of  Ala.  1867,  arts.  3,  4.  The  hon- 
orable commissioner  of  lotteries  can  only  take  charge  of 
such  lotteries,  "  associations,  companies,  societies,  gift  en- 
terprises, and  other  enterprises  in  the  nature  of  lotteries," 
as  have  been  or  shall  be  hereafter  authorized  by  law,  and 
see  that  they  observe  the  requisitions  of  the  statute  for 
their  regulation.  He  has  no  power  to  authorize  a  lottery 
by  his  license,  or  to  turn  the  game  called  "  keno"  into  a 
lottery,  or  into  an  "  enterprise  in  the  nature  of  a  lottery," 
His  license,  then,  as  a  matter  of  defense  in  this  case,  avails 
nothing.  It  was  issued  without  authority  of  law,  and  is 
worthless  for  any  purpose  whatever.  The  evidence  tend- 
ing to  establish  its  existence  was,  then,  properly  excluded 
from  the  jury ;  and  without  this  the  accused  showed  no 
matter  of  defense  in  the  court  below.  For  this  reason  the 
ruling  and  the  charge  of  the  court  below,  which  are  alleged 
as  error,  were  correct. 

The  conviction  in  the  city  court  is  therefore  affirmed, 
with  costs.  The  defendant  will  be  discharged  upon  com- 
plying with  the  judgment  of  the  city  court,  else  retained  in 
custody  until  discharged  by  due  course  of  law. 


WHITE  vs.  THE  STATE. 

[INDICTMBNT  AGAINST   DEPPTT  SHERIFF   FOB   DISOI-OSUBE  OF  INDICTMENT.] 

I.  Indidmenl  under  §  3577  of  Revised  Code;  voken  gufficient.—\n  indict- 
ment, under  §  3577  of  the  Kevised  Code,  for  "disclosure  of  indictment 
by  officer  of  court  or  grand  juror,"  is  sufficient  if  it  pursues  the  form 
of  the  statute,  and  is  in  form  analogous  to  the  forms  prescribed  in  the 
Revised  Code. 

3.  §  3577  of  RevUed  C«de,  deputy  $henff ;  "officer  of  ofrt"  within  meaning 
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of, — A  deputy  sheriff  is  an  "officer  of  court,"  within  the  meaning  of 
§  3577  of  the  Revised  Code, 
3.  Same;  ichat  necessary  to  conrict  under. — The  intent  to  disclose  must 
accompany  the  act  of  disclosure,  in  order  to  justify  a  conviction  under 
said  section.  (Saffold,  J.,  dissenting,  held,  that  there  was  no  error  in 
refusing  the  second  charge,  and  that  the  judgment  should  he  affirmed.) 

Appeal  from  Circuit  Court  of  Dallas. 
Tried  before  Hon.  M.  J.  Saffold. 

The  facts  of  the  case  are  fully  stated  in  the  opinion. 

John  White,  for  appellant. 

Joshua  Morse,  Attorney-General,  contra. 

PETERS,  J.— The  appellant,  White,  was  indicted  at  the 
fall  term,  18.  8,  of  the  circuit  court  of  Dallas  county,  under 
§  3577  of  the  Revised  Code  of  Alabama.  There  is  but 
one  count  in  the  indictment,  which  is  in  the  following 
words ; 

"  The  grand  jury  of  said  county  charge  that,  before  the 
finding  of  this  indictment,  Hamilton  White,  who  is  deputy 
sheriff  of  Dallas  county,  and  being  then  and  there  such 
deputy  sheriff  and  an  officer  of  court,  disclosed  the  fact 
that  an  indictment  had  been  found  by  the  grand  jury  of 
said  county  against  one  William  Gill,  before  the  said  Wil- 
liam Gill  had  been  arrested,  or  given  bail  for  his  appear- 
ance to  answer  thereto,  against  the  peace  and  dignity  of 
the  State  of  Alabama." 

There  was  a  demurrer  to  this  indictment,  which  was 
overruled. 

Indictments  under  our  Code  are  sui  generis.  It  will  not 
do  to  apply  to  them  the  rules  for  the  construction  of  in- 
dictments at  common  law.  According  to  our  system,  a 
public  offense  is  an  act  or  omission  forbidden  by  law,  and 
punishable  as  prescribed  ia  the  Code.  The  law,  then, 
defines  what  acts,  or  omissions  to  act,  shall  be  a  public 
offense. — Rev.  Code,  §  3550,  et  seq.  An  accusation  in  writ- 
ing, presented  by  the  grand  jury  to  the  court  as  a  true  bill, 
charging  a  person  with  having  committed  the  act,  or  omis- 
sion to  act,  which  the  law  denounces  as  an  offense,  is  a 
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sufficient  indictment. — Rev.  Code,  §  4109  ;  Sheph.  Dig,  p. 
71,  §  5,  et  seq.  This  charge  may  be  in  the  language  of  the 
statute,  or  in  words  conveying  the  same  meaning,  or  if  it 
be  a  common  law  offense,  it  may  be  charged  as  at  common 
law.— Rev.  Code,  §  4119,  4120.  'ihe  indictment  in  this 
case  fully  comes  up  to  these  requisites.  It  is  therefore  suf- 
ficient, and  the  circuit  court  did  not  err  in  refusing  to  quash 
it  on  demurrer. 

After  the  demurrer  was  disposed  of,  the  accused  went  to 
trial  before  a  jury,  who  found  him  guilty,  and  assessed  a 
fine  against  him  of  two  hundred  dollars.  Upon  this  ver- 
dict the  court  gave  judgment  against  the  accused  for  the 
fine,  thus  assessed,  and  for  costs.  This  judgment  is  in  the 
usual  form.  From  this  judgment  the  appellant  brings  the 
case  to  this  court  by  appeal. 

On  the  trial  in  the  court  below,  it  is  shown  by  a  bill  of 
exceptions,  taken  by  appellant,  that  the  State  introduced 
testimony  tending  to  show  that  one  Gill  was  indicted  in 
the  circuit  court  of  Dallas  county  for  murder,  at  the  fall 
term,  1866,  of  said  court;  that  a  capias  was  regularly  issued 
on  said  indictment,  and  put  in  the  hands  of  the  sheriff  of 
said  county  for  execution.  This  was  done  on  the  25th  day 
of  July,  1868  ;  and  afterwards,  the  accused,  "  some  time  in 
the  latter  part  of  the  summer,  or  first  of  the  fall  of  the 
year  1868,"  was  in  the  town  of  Cahaba,  when  he  asked  the 
witness,  who  was  testifying,  if  he  knew  said  William  G. 
Gill ;  thereupon,  witness  told  the  accused  where  Gill  lived, 
and  how  to  go  to  his  house,  and  accused  then  exhibited  to 
witness  a  capias  for  the  arrest  of  Gill.  A  capias  was 
shown  to  the  witness,  and  he  thought  it  the  same  which 
had  been  exhibited  to  him  upon  the  occasion  mentioned  as 
abovesaid.  This  paper  disclosed  that  said  Gill  was  in- 
dicted for  murder.  After  this  disclosure,  the  accused  came 
back  to  witness  and  requested  him  not  to  say  any  thing 
about  the  exhibition  of  said  capias.  While  in  Cahaba,  oa 
the  occasion  above  mentioned,  the  accused,  as  deputy 
sheriff,  was  making  arrests  there,  as  such  deputy  sheriff, 
on  capiases.  It  was  also  proved,  that  at  the  time  mentioned 
above,  the  said  accused  was  acting  as  deputy  sheriff  of  said 
county.    It  was  also  shown,  that  said  Gill  was  not  arrested 
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upon  the  capias  abovesaid,  which  had  been  exhibited,  but 
was  subsequently  arrested  on  another  writ.  The  bill  of 
exception  states  that  "  this  was  all  the  evidence  in  the 
case." 

Upon  this  testimony  the  appellant,  the  defendant  in  the 
court  below,  asked  three  charges.  The  second  was  in  these 
words  : 

"  If  the  jury  find  that  whilst  defendant's  intention  was 
to  get  information  by  which  he  could  arrest  Gill,  he  was 
not  guilty."  This  charge  was  refused,  and  defendant  ex- 
cepted. 

The  third  charge  was  given  as  asked,  and  then  quali- 
fied by  a  more  general  charge,  covering  the  same  ground. 
It  was  as  follows,  with  the  qualification  appended : 

"  That  a  juror's  knowledge,  that  Cahaba  is  in  Dallas 
county,  is  not  evidence  upon  which  they  can  act,  unless  the 
juror  proves  it  as  a  witness  on  the  stand." 

The  court  gave  this  charge,  but,  in  explanation  thereof 
also  instructed  the  jury,  "  that  if  they  believe,  beyond  a 
reasonable  doubt,  from  all  the  evidence  in  the  case,  that 
said  disclosure  was  made  by  the  defendant  in  Dallas 
county,  then  the  State  has  made  out  the  case,  so  far  as  the 
venue  is  concerned." 

It  does  not  appear  that  this  explanation  was  excepted  to 
by  the  accused. 

The  propriety  of  the  second  charge  will  be  first  con- 
sidered. 

The  statute  upon  which  the  indictment  is  founded,  is  an 
important  law,  and  its  strict  observance  is  a  very  necessary 
duty,  imposed  upon  all  "  the  officers  of  court."  It  is  in 
these  words  : 

"Any  judge,  solicitor,  clerk,  or  other  officer  of  court,  or 
any  grand  juror,  who  discloses  the  fact  that  an  indictment 
has  been  found,  before  the  defendant  has  been  arrested  or 
has  given  bail  for  his  appearance  to  answer  thereto,  is 
guilty  of  a  misdemeanor,  and  must,  on  conviction,  be  fined 
not  less  than  two  hundred  dollars,  and  may  also  be  impris- 
oned in  the  county  jail,  or  sentenced  to  hard  labor  for  the 
county,  for  not  more  than  six  months."— Revised  Code, 
§  3577. 
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Although  the  language  of  the  second  charge  is  some- 
what obscure,  and  may  not  be  correctly  copied  into  the 
transcript,  yet,  when  referred  to  the  evidence,  enough  ap- 
pears to  show  that  it  was  designed  to  raise  the  question 
of  intent,  which  was  neccessary,  in  connection  with  the  act 
of  disclosure,  to  constitute  guilt.  Construing  the  charge 
in  this  light,  there  can  be  no  doubt  that  there  must  exist 
an  intention  to  disclose,  as  well  as  an  act  to  disclose,  the 
fact  of  the  finding  of  the  indictment,  before  there  can  be 
a  conviction  under  this  statute. — 1  Bish.  Cr.  Law,  §  305, 
370,  pp.  203,  206,  et  seq  ;  1  Russ.  Cr.  p.  48,  marg.  Actus 
non  facit  revm,  nisi  mens  sit  rea. — 3  Greenleaf  's  Ev.  §  13  ; 
Broom's  Max.  p.  211,  §  226.  But  the  intention  with  which  an 
act  is  done,  may  be  inferred  from  the  act  itself.  And  as 
no  sane  person  is  presumed  to  act  without  intention,  it  is 
permissible  to  look  to  the  act  to  interpret  the  intention  ; 
otherwise  the  intention,  which  is  most  usually  secret, 
could  not  be  discovered. — 3  Greenleaf 's  Ev.  §  13, 14.  Here 
there  was  an  attempt  to  show  that  there  was  an  excuse  for 
the  disclosure  ;  that  it  was  not  intentionally  made.  This 
proof  was  competent,  and  the  charge  asked  was  properly 
based  upon  it.  It  ought,  therefore,  to  have  been  given. 
The  court  erred  in  its  refusal. 

The  third  charge  was  not  refused,  and  the  explanation 
appended  to  it  was  not  excepted  to.  It  does  not  present 
any  question  for  review  in  this  court. — Rev.  Code,  §  4302, 
4314. 

The  deputy  of  the  sheriff  of  the  county,  is  an  officer  of 
court,  and  as  such  he  is  liable  to  indictment,  under  sec- 
tion 3577  of  the  Revised  Code.— Rev.  Code,  §  817  ;  Kava- 
naugh  v.  The  State,  41  Ala.  399  ;  17  Ala.  426. 

The  judgment  of  the  circuit  court,  from  which  this 
appeal  was  taken,  is  reversed,  and  a  new  trial  is  ordered  in 
the  court  below.  The  defendant,  who  is  the  appellant  in 
this  court,  will  be  held  in  custody  until  discharged  by  due 
course  of  law. 

B.  F.  SAFFOLD,  J.,  (dissenting.)— The  charge  refused, 
for  which  the  judgment  is  reversed,  is  too  imperfectly 
expressed  in  the  transcript  to  convey  any  definite  idea  of 
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its  meaning.  If  we  intend  (the  only  interpretation  which 
seems  to  be  permissible,)  that  the  defendant  was  not 
guilty,  if  his  intention  in  exhibiting  the  capias  to  the  wit- 
ness was  to  get  information  by  which  he  could  arrest  the 
accused,  it  was  properly  refused.  It  asserts  the  proposi- 
tion, that  the  intention  to  get  information  by  which  he 
could  arrest  the  party  indicted  would  avoid  the  offense,  no 
matter  how  carelessly,  or  unnecessarily,  or  even  willfully, 
he  exhibited  the  capias,  or  conveyed  the  information  that 
an  indictment  had  been  found. 


JOHNSON  vs.  THE  STATE. 

[nrOICTMENT      FOB     DISTILLING    VINOUS     OB     SPIEITTTOUS     LIQUOBS     WITHOUT 

LICENSE.  ] 

1.  Indictment ;  when  defective. — An  indictment  which  charges  that  the  de- 
fendant, "  did  distill  vinous  or  spirituous  liquors  without  license  and 
contrary-  to  law,"  fails  to  allege  a  violation  of  the  revenue  act  of  1868, 
requiring  a  license  for  engaging  in  or  carrying  on  certain  occupations. 

2.  Occupation  or  vocation;  what  necessary  to  constitute. — To  constitute  oc- 
cupation or  vocation,  some  time  during  which  it  is  prosecuted  is  a  nec- 
essary ingredient.  It  need  not  be  protracted,  but  must  not  be  moment- 
ary. The  intention  of  the  party  must  govern,  and  this  must  be  as- 
certained by  the  jury. 

3.  Indictment  jointly  for  same  offense;  when  no  conviction  can  be  had  under. 
AVhere  two  persons  are  jointly  indicted  for  the  same  offense,  if  the 
proof  shows  the  commission  of  the  offense  severally,  by  each,  there 
can  be  no  conviction  of  either  or  both. 

Appeal  from  Circuit  Court  of  Barbour. 
Tried  before  Hon,  J,  McCaleb  Wiley. 

The  indictment  in  this  case  charged,  "  that  before  the 
finding  of  this  indictment  Thomas  Crew,  and  Turner  John- 
son, did  distill  vinous  or  spirituous  liquors  without  license 
and  contrary  to  law,  "  against  the  peace,"  &c. 

Section  111  of  revenue  act  of  1868,  is  as  follows ; 
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"  Sec.  111.  Be  it  further  enacted,  that  any  person,  who, 
after  the  third  Monday  in  March,  in  1869,  shall  be  en- 
gaged in,  or  carry  on  any  business  or  profession,  or  do  any 
act,  for  the  doing,  prosecuting  or  carrying  on  of  which,  a 
license  is  by  law  required  to  be  taken  out,  without  haviog 
paid  for  and  taken  out  such  license,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall  be  fined  three  times  the  amount 
of  such  license,  and  may  be  confined  in  the  county  jail  not 
exceeding  one  year,  at  the  discretion  of  the  court,"  By 
sub-division  7  of  section  112  of  the  same  act,  a  license  of  $25 
is  required  for  distillers  of  spirituous  liquors. 

On  the  trial,  the  defendants  demurred  to  the  indictment : 
1st,  because  it  fails  to  charge  that  the  defendants  carried 
on  or  were  engaged  in  the  business  or  vocation  of  distil- 
ling ;  2d,  that  it  fails  to  charge  that  the  defendants  were 
distilling  as  an  employment ;  3d,  that  it  fails  to  charge 
that  the  distilling  was  done  since  the  3d  Monday  in  March, 
1869 ;  4:th,  that  it  fails  to  charge  any  offense  against  the 
laws  of  the  State.  The  demurrer  was  overruled,  and  de- 
fendants excepted. 

The  defendants  then  pleaded  "not  guilty,"  and  the  case 
was  put  to  the  jury.  The  State  then  proved,  that  in  Au- 
gust, 1869,  in  said  county  of  Barbour,  the  defendant,  John- 
son, distilled  some  peaches  stnt  to  the  still  at  the  instance 
of  defendant,  for  which  Johnson  received  one-third  of  the 
brandy  and  $2  per  day  while  engaged  in  distilling  the 
same.  The  "  still "  used  was  an  old  one,  "  long  disused," 
and  at  the  time  the  distilling  was  done,  Johnson,  who  was 
a  farmer,  had  laid  by  his  crop.  As  soon  as  cotton-picking 
time  came,  he  ceased  distilling  and  went  to  work  on  his 
crop.  The  time  Johnson  was  engaged  in  distilling  was  five 
days.  Johnson  was  engaged  in  the  business  of  farming 
during  the  whole  of  the  year  1869,  and  the  distilling  oc- 
curred when  there  was  no  farm  work  to  be  done.  The 
*'  still "  used  was  an  old  one,  which  had  been  on  the  land 
for  several  years  ;  it  was  not  repaired  by  defendants,  or  in 
any  manner  used  by  them  except  in  the  five  days  men- 
tioned.    This  was  all  the  evidence. 

The  defendants  requested  the  following  charges,  in  writ- 
ing ;  1,  "That  unless  the  evidence  satisfies  the  jury  that 
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the  defendants,  Johnson  and  Thomas  Crew,  engaged  jointly 
in  the  business,  or  jointly  carried  og  the  business  of  distil- 
ling, without  having  taken  out  and  paid  for  a  license,  then 
the  defendant  Johnson  can  not  be  convicted ;"  2.  "  That 
unless  the  evidence  satisfies  the  jury,  beyond  a  reasonable 
doubt,  that  the  defendant  Johnson  carried  on  the  business, 
or  engaged  in  the  business  of  a  distiller,  without  first  hav- 
ing taken  out  and  paid  for  a  license,  then  the  defendant, 
Johnson,  can  not  be  convicted;"  3d.  "That  if  the  proof 
shows  the  distilling  in  one  instance,  or  in  two  or  three  in- 
stances only,  unless  it  shall  amount  to  engaging  in  or  car- 
rying on  the  business  of  a  distiller,  then  the  defendant, 
Johnson,  can  not  be  convicted."  The  court  gave  the  sec- 
ond and  third  charges,  and  refused  to  give  the  first  charge. 
To  the  refusal  to  give  the  first  charge,  defendant  excepted. 
The  jury  found  a  verdict  of  not  guilty  as  to  the  defendant 
Crew,  and  of  guilty  as  to  the  defendant  Johnson. 

The  errors  assigned  are — overruling  the  demurrer  to  the 
indictment ;  refusing  to  give  the  first  charge  asked. 

John  A.  Foster,  and  Seals  &  Wood,  for  appellant. 
Joshua  Morse,  Attorney-General,  contra. 

B.  F.  SAFFOLD,  J.— The  indictment  charged  that  the 
defendant  "  did  distill  vinous  or  spirituous  liquors  with- 
out license,  and  contrary  to  law."  The  offense  is,  engag- 
ing in,  or  carrying  on,  a  business  for  which  a  license  is  re- 
quired, without  first  obtaining  the  license. — Acts  1868,  p. 
330,  §  ill.  When  a  new  offense,  unknown  to  the  common 
law,  is  created  by  statute,  its  constituents,  if  specified  in  the 
act,  must  be  embodied  in  the  charge. — Euhanks  v.  The  State, 
17  Ala.  181.     The  indictment  failed  to  charge  an  offense. 

The  second  and  third  charges  asked  by  the  defendant, 
and  given,  correctly  express  the  law  of  the  case.  A  dis- 
tiller is  one  whose  occupation  is  to  extract  spirit  by  distilla- 
tion.— (Web.  Die.)  To  constitute  occupation  some  time  is  a 
necessary  ingredient.  It  need  not  be  protracted,  but  must 
not  be  momentary.  The  intention  must  govern,  and  must 
be  ascertained  by  the  jury.  If  the  profit  is  the  induce- 
ment, a  very  little  time  will  suffice, 
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It  was  not  necessary  to  prove  both  of  the  defendants 
guilty  in  order  to  convict  one,  bat  as  they  were  jointly  in- 
dicted, if  the  proof  had  shown  only  the  commission,  by 
each,  of  a  separate  offense,  a  verdict  could  not  have  been 
rendered  against  either,  or  both. — EUiott  v.  The  State,  26 
Ala.  78.  The  charge  refused  was  irrelevant,  as  no  testi- 
mony was  introduced  tending  to  implicate  the  defendant 
Crew. 

The  judgment  is  reversed  and  the  cause  remanded. 


Ex  Parte  YAUGHAN. 

^APPLICA-TION   FOE  BAIL,    APTEE  EEFU8AL  BY  JUDGE   OF  CITT  COtJET.] 

1.  Murder,  indictment  for;  presumption  in  relation  to  prisoner  on  applica- 
tion for  iail. — On  an  application  for  bail  by  a  prisoner,  who  is  shown 
to  be  under  indictment  for  murder,  he  is  presumed  to  be  guilty  of  the 
charge  in  the  highest  degree,  and  that  presumption  must  be  overcome 
by  proof, 

This  was  an  application  to  the  court  by  Fielding  Vaughan 
for  bail,  the  same  having  been  refused  by  the  judge  of  the 
criminal  court  of  the  county  of  Dallas.  The  facts,  which 
were  agreed  on  in  the  court  below,  are  all  set  out  in  the 
opinion. 

John  White  &  John  T.  Morgan,  for  petitioner. 
Joshua  Morse,  Attorney-General,  contra. 

B.  F.  SAFFOLD,  J. — The  evidence  in  the  case  is  the 
record  of  the  indictment  for  murder,  and  a  statement  of 
facts  agreed  to  by  the  prisoner,  as  follows  : 

The  killing  occurred  in  Dallas  county,  on  the  2d  of  April, 
1865.  The  prisoner  is  a  white  man,  and  the  person  slain 
was  a  colored  man,  occupying  the  status  at  that  time  of  the 
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colored  people  of  the  State,  who  were  heretofore  slaves,  but 
are  now  free. 

We  do  not  desire  to  commit  ourselves  against  any  de- 
fense which  the  prisoner  may  deem  available  to  him  on 
his  trial,  but  we  would  be  loth  to  hold  that  there  had  been 
B.ny  time,  in  the  history  of  the  State,  when  the  crime  of 
murder  was  not  amenable  to  the  civil  law. 

The  prisoner  offered  no  evidence  in  his  own  behalf,  while 
against  him  were  the  finding  of  the  grand  jury,  and  his 
admission  that  he  did  the  killing. 

On  an  application  for  bail  by  a  prisoner,  who  is  shown 
to  be  under  indictment  for  murder,  he  is  presumed  to  be 
guilty  of  the  charge  in  the  highest  degree,  and  that  pre- 
sumption must  be  overcome  by  proof. — Hurd  on  Habeas 
Corpus,  438-446. 

The  application  is  denied. 


•MAETIN  vs.  HEWITT. 

[bill  in  equity  to  enjoin  sale  or  LAND  OF  COMPLAINANT,  TJNDEB  EXECU- 
TION ON  JUDGMENT  BENDEEED  IN  ld62,  AGAINST  HIS  VENDOE,  AND  TO  EE- 
MOTE  CLOUD  FROM  TITLE  ATTEMPTED  TO  BE  CEEATED  BY  SUCH  JUDGMENT 
AND  LEVY  OF  EXECUTION,  AND  FOE  GENEEAL  EULIEF.] 

1.  Foot-note,  omission  of,  to  hill  in  chancery  ;  effect  of. — The  omission  of  a 
note,  at  the  foot  of  a  bill  of  complaint,  required  by  the  lOth  rule  of 
chancery  practice,  is  a  good  cause  of  demurrer  ;  but  it  is  an  amendable 
error,  and  does  not  go  to  the  merits  of  the  case,  and  on  sustaining  a 
demurrer  for  that  cause  the  bill  ought  not  to  be  dismissed,  but  the  com- 
plainant should  be  permitted  to  amend  on  terms. 

2.  Same;  when  omission  of,  will  he  held  to  he  waived. — If  a  defendant,  not- 
withstanding such  an  omission,  files  a  full  answer,  with  a  demurrer  for 
that  cause,  and  then  goes  to  a  final  hearing  on  the  bill  and  answer  and 
an  agreed  state  of  facts,  he  will  be  held  to  have  waived  the  error,  and 
will  not  be  permitted  to  take  advantage  of  the  defective  character  of 
the  bill,  either  on  the  hearing,  or  on  appeal. 

3.  Judgments  rendered  during  the  war,  by  rebel  courts ;  effect  of. — Judg- 
ments rendered  by  the  courts  of  the  rebel  government  of  this  State, 
during  the  rebellion,  created  no  liens  upon  the  property  of  the  defend- 
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ants  to  such  judgments,  which,  in  the  absence  of  legislation,  can  be 
recognized  and  enforced  by  the  courts  of  the  present  State  govern- 
ment. 

4.  Same.  — Such  judgments  can  stand  upon  no  higher  grounds  than  for- 
eign judgments,  and  constitute  mere  causes  of  action,  and  can  only  be 
enforced  by  the  law  of  comity,  and  in  actions  brought  for  that  purpose. 
The  justice  of  such  judgments  may  be  impeached,  and  it  may  be  bhovn 
that  they  were  irregularly  or  unduly  obtained. 

5.  '^  Act  io  regulate  judicial  proceedings,"  approved  Dec.  10,1.861;  unconsU. 
tutionality  of. — The  act  of  the  rebel  legislature  entitled  "An  act  to  reg- 
ulate judicial  proceedings,"  approved  December  10,  1861,  was  invalid-^ 
1st,  because  it  was  in  violation  of  public  policy ;  and  2d,  because  it 
impaired  the  obligation  of  contracts. 

€.  Same;  no  liens  created  by. — Said  act  being  unconstitutional  and  void, 
the  liens  created  by  it  could  not  be  preserved  or  continued  in  force  by 
subsequent  legislation  for  that  purpose. 

7.  "Act  for  the  protection  of  bona  fide  purchasers,  for  a  valuable  considera- 
tion," approved  Oct.  10,  1868  ;  constitutionality  of  .—The  &ct  entitled  "An 
act  for  the  protection  of  bona  fide  purchasers  for  a  valuable  considera- 
tion," approved  October  10th,  1868,  is  not  in  conflict  with  section  8  ot 
article  4  of  the  constitution  of  this  State,  which  declares  that  "each 
law  shall  contain  but  one  subject,  which  shall  be  clearly  expressed  in 
its  title  ;"  nor  is  it  in  conflict  with  part  1,  §  10,  art.  1,  of  the  constitu- 
tion of  the  United  States,  which  declares  that  no  State  shall  pass  any 
law  impairing  the  obligation  of  contracts. 

8.  Lien  created  by  mere  act  of  legislation ;  has  none  of  the  properties  of  a 
contract.— A  lien  created  by  mere  act  of  legislation  has  none  ot  the  ele- 
ments or  properties  of  a  contract,  and,  therefore,  may  be  destroyed  by 
an  act  of  legislation. 

9.  Chancery,  jurisdiction  of;  what  sale  will  enjoin.— k  court  of  chancery 
will  interpose  and  prevent  a  sale  under  an  execution  in  behalf  of  a  bona 
fide  purchaser  of  real  estate  for  a  valuable  consideration,  when  the  pur- 
chase was  made  after  the  rendition  of  the  judgment,  on  which  the  exe- 
cution was  issued,  but  before  the  delivery  of  an  execution  upon  the  judg 
ment  to  the  sheriff  of  the  county  where  the  property  is  situated. 

10.  -Same  —Such  a  sale,  if  permitted  to  be  made,  would  be  a  cloud  upon 
such  purchaser's  title,  and  as  there  is  no  remedy  at  law  to  prevent  such 
a  sale,  or  to  remove  the  cloud  that  would  thereby  be  brought  upon  his 
title,  a  court  of  chancery  will,  on  his  application,  exercise  its  preventive 

i  jurisdiction  and  perpetually  enjoin  a  sale  under  an  execution,  in  such 
a  case,  and  thereby  quiet  his  title. 

Appeal  frDin  the  Chancery  Court  of  Montgomery. 
Heard  before  Hon.  A.  C.  Felder. 

All  the  facts  upon  which  the  decision  is  based  are  fully 
set  out  in  the  opinion. 
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Chilton  &  Thorington,  for  appellant. 
Watts  &  Troy,  and  John  G.  Finley,  contra. 

[The  briefs  in  this  case  did  not  come  into  the  Reporter's 
hands.] 

PECK,  C.  J. — 1.  The  bill  of  complaint  does  not  waive  the 
oath  of  defendant  to  his  answer,  as  may  be  done  by  sec- 
tion 3328  of  the  Revised  Code,  nor  has  it  any  note  in 
writing  at  the  bottom  of  the  bill,  as  to  the  particular  state- 
ments'or  interrogatories,  by  number,  which  the  defendant 
is  desired  to  answer. 

Notwithstanding  this  omission,  the  defendant,  the  appel- 
lant in  this  court,  proceeded  to  make  a  full  answer,  and 
then,  at  the  end  of  his  answer,  demurs  to  the  bill,  and,  with 
other  causes  of  demurrer,  assigns  the  following,  to-wit : 
Ist.  That  the  bill  contains  no  equity  ;  and,  2d,  that  it  does 
not  conform  to  the  10th  rule,  prescribed  for  practice  in  the 
chancery  court. 

Afterwards,  the  defendant  moved  the  court  to  dismiss 
the  bill  for  want  of  equity,  and  to  dissolve  the  injunction 
on  the  denials  of  the  answer.  On  the  hearing  of  this 
motion  it  was  overruled,  and  without  any  further  disposi- 
tion of  the  demurrer,  as  far  as  the  record  shows,  an 
amendment  to  the  answer  was  agreed  upon  and  filed,  and 
then  it  is  stated  that  the  parties  submitted  the  cause  for  a 
final  decree,  on  an  agreed  statement  of  facts.  The  decree, 
itself,  says  :  "  This  cause  is  submitted  on  the  bill,  answer 
as  amended,  and  on  an  agreed  state  of  facts." 

The  court  decided  that  the  plaintiff,  the  appellee,  was 
entitled  to  relief,  and  thereupon  perpetuated  the  injunc- 
tion, granted  on  the  filing  of  the  bill,  enjoining  the  defend- 
ant from  levying  upon  or  selling  the  land  mentioned  and 
described  in  plaintiff's  bill  of  complaint. 

From  that  decree  the  defendant  appeals  to  this  court, 
and  assigns  for  errors  :  1st.  Refusing  to  dismiss  the  bill 
for  want  of  equity.  2d.  In  not  sustaining  the  demurrer  to 
the  bill.  3d.  In  the  final  decree.  4th.  Taxing  the  defend- 
ant with  the  costs. 

The  first  point  made  and  argued  by  appellant  is,  that 


JUNE  TERM,  1870.  421 

Martin  v.  Hewitt. 

there  is  no  note  at  the  bottom  of  the  bill  as  to  the 
particular  statements  or  interrogatories  to  be  answered  by 
defendant,  as  required  by  the  10th  rule  of  practice  in  the 
chancery  court. 

In  the  case  of  Mary  E.  and  Joseph  S.  Winter  vs.  Quarles 
and  Wilson,  adm'rs,  at  the  June  term,  1869,  it  is  said  a  bill 
is  demurrable,  if  it  omits  the  note  at  the  bottom  thereof, 
as  required  by  the  said  rule  of  practice  ;  and  in  the  case  of 
Mary  O'Neal  vs.  Robinson,  decided  at  the  same  term,  it  is 
held  that  the  note  at  the  bottom  of  a  bill  is  necessary  to 
give  it  completeness,  and  in  the  absence  of  such  note  a 
decree  pro  con/esso  has  not  the  force  of  evidence  against 
the  defendant. 

The  failure,  however,  to  comply  with  this  rule  of  prac- 
tice is  an  amendable  error,  and  on  sustaining  a  demurrer 
for  that  cause  the  court  should  not  dismiss  the  bill,  but 
permit  the  plaintiff  to  amend  on  terms.  It  is  a  mere  error 
of  practice,  and  does  not  touch  the  merits  or  equity  of  the 
bill,  and  may  be  waived  by  the  defendant,  by  making  a 
full  answer,  and,  as  in  this  case,  going  to  a  hearing  on  an 
agreed  state  of  facts,  without  saying  any  thing  as  to  the 
defective  character  of  the  bill,  in  omitting  the  note  at  the 
foot  thereof. 

2.  This  objection  being  disposed  of,  brings  us  to  the 
consideration  of  the  questions  arising  on  the  facts  agreed 
upon  by  the  parties. 

The  bill  of  complaint  is  in  the  nature  of  a  bill  quia  timet., 
and  seeks  to  enjoin  the  defendant  from  levying  upon  and 
selling  certain  lands  described  in  the  bill,  under  an  execu- 
tion issued  on  a  judgment  recovered  by  defendant  in  the 
county  court  of  Montgomery  county,  in  September,  1862, 
against  one  James  Porter,  for  six  thousand  and  odd  dol- 
lars. 

The  said  lands  are  situated  in  the  new  county  of  Elmore, 
and  in  that  part  of  it  that  at  the  date  of  said  judgment 
formed  a  part  of  the  county  of  Autauga.  The  said  Porter, 
when  the  said  judgment  was  recovered,  and  for  some  years 
had  been,  and  then  was,  seized  and  possessed  of  the  said 
lands,  and  so  continued  seized  and  possessed  thereof,  until 
the  first  day  of  February,  1866,  when  he  sold  and  con- 
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veyed  the  said  lands  to  plaintiff  and  another  person,  for 
the  sum  of  nineteen  thousand  dollars,  who  went  into  the 
immediate  possession  of  said  lands,  under  their  said  pur- 
chase. 

Of  this  nineteen  thousand  dollars,  ten  thousand  were 
paid  down,  and  the  remainder  secured  by  bills  of  exchange, 
which  were  paid  at  maturity,  and  before  the  filing  of  the 
bill,  and  before  the  defendant's  execution  was  issued  and 
delivered  to  the  sheriff  of  the  county  in  which  the  said 
lands  lie. 

The  vendees,  at  the  time  of  their  said  purchase,  and  at 
the  time  the  purchase-money  was  paid,  had  no  knowledge, 
in  fact,  of  the  existence  of  defendant's  judgment ;  that 
plaintiff's  co-vendee  had  sold  to  him  his  interest  in  said 
lands  before  the  filing  of  his  bill,  and  that  nineteen  thou- 
sand dollars  was  the  full  value  of  said  lands  at  the  time  of 
said  purchase. 

At  the  time  the  bill  was  filed,  the  defendant,  Martin,  was 
proceeding  to  sell  the  said  lands  under  an  execution  issued 
on  his  said  judgment,  and  would  have  caused  the  same  to 
be  sold  if  he  had  not  been  prevented  by  the  injunction 
granted  on  the  filing  of  said  bill. 

Said  Porter,  at  the  time  of  said  sale,  was  insolvent,  and 
generally  known  to  be  in  failing  circumstances,  but  neither 
of  the  vendees  had  any  knowledge  or  information  of  his 
pecuniary  circumstances  at  the  time  of  said  sale  to  them. 
Porter,  on  the  4th  day  of  May,  1869,  apphed  for  the  benefit 
of  the  bankrupt  law,  and  his  assets  were  of  little 
value,  and  his  debts  were  over  ninety-one  thousand  dol- 
lars. 

The  foregoing  is  the  substance  of  so  many  of  the  facts 
agreed  upon  by  the  parties,  as  are  necessary  to  be  stated 
to  understand  the  decision  we  now  proceed  to  make  on  the 
merits  of  the  case. 

The  first  question  that  naturally  presents  itself  on  these 
facts,  is,  as  to  the  character  of  the  purchase  made  by  the 
plaintiff  and  his  co-vendee.  Was  it  made  in  good  faith, 
for  valuable  consideration,  and  without  notice  of  the  de- 
fendant's judgment,  or  of  the  existence  of  such  circum- 
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stances  as  were  sufficient  to  put  them  upon  an  inquiry,  and 
such  as  the  law  holds  to  be  equivalent  to  notice  ? 

It  is  admitted  that,  in  fact,  they  had  no  notice  of  said 
judgment,  nor  had  they  any  knowledge  or  information  of 
the  pecuniary  circumstances  of  the  vendor. 

The  fact  that  a  party  is  insolvent,  or  in  failing  circum- 
stances, does  not  prevent  him  from  making  a  valid  sale  of 
his  property.  This  will  hardly  be  denied.  Such  circum- 
stances may,  perhaps,  in  some  cases,  be  sufficient  to  put  a 
prudent  man  upon  inquiry.  They,  however,  at  most,  only 
raise  an  inference,  that  what  is  generally  known  may  be 
presumed  to  be  known  by  any  particular  individual  resid- 
ing in  the  neighborhood  ;  but,  an  admission  that  such 
person  has,  in  fact,  no  knowledge  or  information  on  the 
subject,  overthrows  such  a  presumption  ;  and  it  would  be 
unreasonable  to  hold  him  bound  to  make  inquiries  about 
a  matter  of  which  he  had  no  information.  But,  suppose 
the  purchasers  in  this  case  had  a  knowledge  of  these  cir- 
cumstances, where  naturally  would  they  have  gone  to  learn 
whether  any  judgments,  executions,  or  mortgages  existed, 
that  might  be  supposed  to  be  liens  on  the  lands  they 
desired  to  purchase  ?  Certainly  they  would  have  gone  to 
the  public  offices  and  officers  of  the  county  in  which  the 
owner  lived,  and  where  the  lands  were  situated. 

Such  an  inquiry,  in  the  present  case,  would  no  doubt 
have  satisfied  them  that  no  such  liens  existed,  as  the  de- 
fendant's judgment  was  rendered  in  a  different  county,  and 
no  execution  had  ever  been  in  the  hands  of  a  sheriff  of  the 
county  where  the  lands  lie.  Besides,  in  this  case,  the  pur- 
chase was  made  at  the  full  value  of  the  property  bought, 
and  the  larger  part  of  the  purchase-money  was  paid  down, 
and  the  remainder  in  a  short  time  afterwards ;  and  we  hold 
it  unreasonable  to  presume,  that  an  ordinarily  prudent  man 
would  purchase  a  plantation  worth  nineteen  thousand  dol- 
lars, at  its  full  value,  and  pay  the  money  for  it,  if  he  had 
any  knowledge  or  information  that  the  title  was  defective, 
or  that  it  was  subject  to  a  lien  of  nearly  half  of  its  value. 
It,  therefore,  seems  to  us  that  the  objection,  that  the  plain- 
tiff is  not  a  bona  fide  purchaser  for  valuable  consideration, 
and  without  notice,  is  not  well  taken  ;    but,  we  hold,  that 
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the  defendant's  judgment  was  no  lien  upon  these  lands  at 
the  time  of  the  plaintiffs  purchase,  as  we  will  now  proceed 
to  show. 

The  courts  of  the  rebel  State  government,  during  the 
continuance  of  the  rebellion,  probably,  would  have  declared 
in  favor  of  a  lien,  but  it  is  unimportant  for  us  to  know 
whether  they  would,  or  would  not,  as  it  should  have  no 
influence  upon  the  decision  of  this  case.  At  the  com- 
mencement of  the  late  rebellion  a  judgment  was  no  lien 
upon  either  real  or  personal  property.  To  obtain  a  lien 
the  plaintiff  was  required  to  sue  out  an  execution  on  his 
judgment,  and  put  it  into  the  hands  of  the  sheriff,  and, 
thereupon,  a  lien  was  acquired,  dating  from  the  receipt  of 
the  execution  by  the  sheriff.  This  lien  was  confined  to  the 
county  in  which  the  execution  was  so  received  by  the 
sheriff,  and  continued  so  long,  only,  as  an  execution  was 
regularly  issued  and  delivered  to  the  sheriff,  without  the 
lapse  of  an  entire  term. — Old  Code,  §  2456. 

The  rebel  general  assembly  of  this  State  passed  an  act 
entitled,  "An  act  to  regulate  judicial  proceedings,"  approved 
the  10th  day  of  December,  1861,  by  which  judgments  were 
declared  to  be  liens  on  all  the  property  of  defendants, 
whether  rendered  before  or  after  the  date  of  said  act. 
Can  this  act  of  the  rebel  general  assembly  be  held  by  the 
courts,  of  the  present  State  government,  to  have  created  a 
lien  on  the  lands  of  defendants  in  judgments,  rendered  by 
the  rebel  courts?  If  not,  then  defendant's  judgment  at 
the  date  of  plaintiff's  purchase  was  not  a  lien  on  the  lands 
so  purchased,  and  this,  it  seems  to  us,  must  be  decisive  of 
the  present  case ;  and  then,  the  decree  of  the  chancellor, 
perpetuating  the  injunction,  is  without  error,  and  must  be 
affirmed. 

We  deem  it  unnecessary  to  the  decision  of  this  case,  to 
determine  what  should  be  held  to  be  the  real  character  of 
judgments  rendered  by  the  courts  of  the  rebel  government 
in  this  State — whether  they  should  be  treated  as  nullities, 
in  cases  where  they  have  not  been  executed,  or  whether 
they  should  be  considered  as  having  the  nature  and  effect 
of  foreign  judgments. 

We  know  the  rebel  government  in  this  State  held  the 
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government  of  the  United  States,  and  the  governments  of 
all  the  loyal  States,  to  be,  as  to  it,  foreign  governments, 
and  the  people  of  the  United  States  to  be  alien  enemies. — 
See  the  act  of  the  rebel  legislature,  approved  the  10th  day 
of  December,  1861,  entitled  "An  act  in  relation  to  debts 
due  alien  enemies." — Pamphlet  Acts,  1861,  p.  59. 

By  the  first  section  it  is  enacted,  "  that  until  the  legisla- 
ture shall  otherwise  provide,  no  suit  or  other  proceeding 
shall  be  prosecuted  to  judgment  in  any  of  the  courts  of 
this  State,  for  any  debt  or  money  due  to  an  alien  enemy  of 
the  Confederate  States  of  America,  on  or  before  the  21sfc 
day  of  May,  1861,  or  at  any  time  since ;  or  to  any  person 
vvrho  has  been,  is,  or  shall  be  engaged  in  actual  hostility  to 
said  Confederate  States  ;  or  who  in  any  manner  has  given, 
is  giving,  or  shall  give,  aid  and  comfort  to  the  enemy  en- 
gaged in  war  with  said  Confederate  States." 

There  is  no  mistaking  or  misapprehending  the  meaning 
of  this  language. 

We  thus  see  the  rebel  government  in  this  State  held  and 
declared  the  government  of  the  United  States,  and  the 
governments  of  the  loyal  States,  to  be  foreign  govern- 
ments, and  the  people  thereof  to  be  alien  enemies  ;  conse- 
quently, applying  the  rule  thus  laid  down  for  its  own 
government,  no  just  complaint  can  be  made  by  treating  it, 
and  all  the  other  rebel  governments  in  confederacy  with  it, 
as  foreign  governments,  and  the  judgments  of  their  courts 
as  foreign  judgments,  though  we  do  not  hold  them  in  any 
proper  sense  to  be  foreign  governments,  or  their  judg- 
ments foreign  judgments  ;  accurately  speaking,  they  were 
not  foreign  governments,  nor  were  the  judgments  of  their 
courts  foreign  judgments. 

In  the  case  of  Chishdm,  Comptroller,  v.  Coleman,  decided 
at  the  January  term,  1869,  we  admitted  they  were  govern- 
ments that  had  the  possession  of  the  territory,  and  had  in 
their  power  the  lives,  liberties,  and  property  of  the  people, 
within  their  borders,  but  that  they  were  rebel  governments, 
and  nothing  more — governments  in  hostility  to,  and  not 
parts  of,  the  government  of  the  United  States. 

Treating  them,  however,  as  foreign  governments,  and  th« 
28 
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judgments  of  their  courts  as  foreign  judgments — and,  cer- 
tainly, this  is  the  best  that  can  be  said  for  them — what, 
then,  is  the  character  and  legal  effect  of  such  judgments? 
and  can  they  be  enforced,  by  the  courts  of  the  present  law- 
ful government  of  this  State — and,  if  so,  by  what  law  ? 

Chancellor  Kent,  speaking  of  foreign  judgments,  says, 
"  no  sovereign  is  obliged  to  execute  within  his  dominion,  a 
sentence  rendered  out  of  it ;  and  if  execution  be  sought 
by  suit  upon  the  judgment,  or  otherwise,  he  is  at  liberty, 
in  his  courts  of  justice,  to  examine  into  the  merits  of  such 
judgment ;  for  the  effect  to  be  given  to  a  foreign  judgment, 
is  altogether  a  matter  of  comity,  in  cases  where  it  is  not 
regulated  by  treaty." 

Thus,  it  is  perceived,  that  a  foreign  judgment,  accurately 
speaking,  can  only  be  enforced,  in  another  jurisdiction  or 
State,  by  the  law  of  comity,  in  which  the  merits  of  such 
judgment  may  be  inquired  into — in  other  words,  it  consti- 
tutes a  cause  of  action  merely,  that  may  be  prosecuted  in 
the  courts  of  such  other  State,  as  a  matter  of  grace,  and 
not  of  right.  It  has,  and  can  have,  no  lien  upon  the  prop- 
erty of  the  defendant,  in  such  judgment,  out  of  the  juris- 
diction or  State  in  which  it  was  rendered. 

But,  suppose  it  be  conceded,  that  the  foregoing  is  a  mis- 
taken view  of  this  question — which  we  by  no  means  admit — 
and  we  go  back  to  the  consideration  of  the  said  act  of  the 
rebel  legislature,  entitled  "  An  act  to  regulate  judicial  pro- 
ceedings," approved  the  10th  day  of  December,  1861,  which, 
it  is  insisted,  created  a  lien  on  the  lands  described  in  the 
bill  of  complaint,  in  favor  of  the  defendant's  judgment ; 
can  that  act  be  upheld  as  a  valid  law  ?  If  its  purpose  was, 
to  give  aid  and  encouragement  to  the  rebellion  then  pre- 
vailing, it  was  void  on  the  score  of  public  policy.  If  its 
provisions  impaired  the  obligation  of  contracts,  it  was  in 
conflict  with  the  constitution  of  the  United  States,  and  void 
for  that  reason. 

We  are  unable  to  perceive  how  that  act  can  be  read,  by 
any  candid  and  unprejudiced  mind,  without  seeing  its  ille- 
gal and  unlawful  objects  and  purposes,  plainly  written  on 
the  face  of  every  section,  and  almost  every  paragraph  of 
the  same. 
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A  rebellion  had  been  inaugurated  and  boldly  entered 
upon,  without  any  just  appreciation  of  the  dangers  and 
difficulties,  to  be  encountered. 

Those  who  had  bee«i  mainly  instrumental  in  promoting 
it,  seem  to  have  been  ignorant,  even  to  infatuation,  of  the 
strength  of  the  government,  and  character  of  the  people, 
they  were  setting  at  defiance,  and  endeavoring  to  destroy. 

They  had  vainly  persuaded  themselves,  that  no  real  phy- 
sical opposition  would  be  interposed  to  prevent  the  accom- 
plishment of  their  unlawful  and  criminal  designs,  and  if 
there. should  be,  it  was  confidently  believed  it  would  be  fee- 
ble in  its  efforts,  and  of  short  duration. 

Never  had  a  people  beguiled  or  deceived  themselves  into 
a  greater  error,  or  a  more  serious  mistake. 

Scarcely,  however,  had  a  year  elapsed,  before  their  eyes 
began  to  be  opened  to  the  magnitude  of  the  dangers  to 
which  they  were  soon  to  be  exposed,  and  the  difficulties  in 
providing  the  means  of  carrying  on  and  prosecuting  the 
stupendous  war  they  had  so  unwisely  provoked  and 
brought  upon  themselves  and  their  country ;  and  which,  in 
the  end,  was  to  overwhelm  them  by  defeat  and  disaster. 

The  great,  and,  perhaps,  the  greatest  necessity  and  press- 
ing need  that  began  to  stare  them  in  the  face,  was  the  want 
of  money. 

In  the  beginning,  if  war  should  be  the  result  of  their 
mad  schemes,  they  had  confidently  relied  upon  the  great 
staple  and  production  of  the  country  to  supply  their  wants 
and  give  them,  in  abundance,  the  very  sinews  of  war — 
money,  without  which,  no  war  of  any  magnitude  was  ever 
successfully  prosecuted. 

Cotton,  they  thought,  was  king,  and  that  the  world  could 
not  live  without  it ;  and  that  they  were  the  only  people 
on  the  globe  that  could  produce  and  supply  this  all  im- 
portant and  indispensable  article,  without  which,  not  only 
the  United  States,  but  all  the  commercial  nations  of  Europe, 
would  be  brought  to  bankruptcy  or  starvation. 

This  was  the  source  of  all  the  vain  hopes  of  interposi- 
tion and  recognition,  on  the  part  of  England  and  France, 
with  which  the  people  were  so  often,  and  so  successfully, 
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deluded  during  the  progress  and  continuance  of  the  re- 
bellion. 

But  king  cotton  proved  a  great  humbug.  The  block- 
ade, as  it  were,  successfully  shut  hvn  up,  and  imprisoned 
hiiai,  in  the  midst  of  his  own  subjects,  and  thereby  all  their 
anxious  hopes  and  expectations  were  disappointed  and 
blasted.  Then  it  was  that  other  expedients  became  neces- 
sary to  raise  the  money  needed,  and  which  it  was  found 
could  not  be  realized  from  cotton  and  the  other  great  pro- 
ducts, rice  and  tobacco,  almost  exclusively  grown  on  south- 
ern soil. 

For  the  purpose  of  raising  money,  Confederate  and  State 
bonds,  and  treasury-notes,  were  issued.  To  give  them  cur- 
rency and  credit,  and  to  enforce  their  circulation  among 
the  people,  the  said  act  of  the  10th  of  December,  1861,  and 
other  like  acts,  were  passed.  For  an  instance,  we  may  refer 
to  the  act  entitled  "  An  act  to  authorize  executors,  adminis- 
trators, guardians  and  trustees,  to  make  loans  to  the  Con- 
federate States,  and  to  purchase  and  receive  in  payment 
of  debts  due  them,  bonds  and  treasury-notes  of  the  Con- 
federate States,  or  of  the  State  of  Alabama,  and  coupons 
which  are  due  on  bonds  of  the  Confederate  States,  and  of 
said  State,"  approved  the  Uth  of  November,  1861.— Pamph. 
Acts  1861,  p.  53. 

This  latter  act  has  already  been  pronounced  unconsti- 
tutional and  void  by  this  court,  in  the  case  of  Hoffman  v. 
Boon  &  Booth,  at  the  June  term,  1869,  and  by  the  case  of 
Houston,  Guardian,  v.  Deloach,  decided  at  the  same  term. 

By  this  act,  hundreds,  nay,  thousands  of  helpless  wid- 
ows and  orphans  have  been  unlawfully,  and,  in  a  moral 
sense,  criminally,  reduced  from  plenty  if  not  from  affluence, 
to  want  and  almost  beggary. 

Those  who  were  chiefly  instrumental  in  the  passage  of 
this  and  other  like  acts — many  of  them  no  doubt — now  look 
upon  their  work,  so  productive  of  misery  and  suffering  to 
the  innocent  and  helpless,  with  deep  regret,  if  not  with 
remorse. 

These  acts,  passed  at  a  period  of  violent  excitement,  al- 
most amounting  to  frenzy  and  madness,  are  the  legitimate 
fruits  of    treason  and  rebellion.      How    truly  hath  the 
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prophet  declared,  that  "  rebelHon  is  as  the  sin  of  witch- 
craft." 

It  is  only  necessary  to  look  into  the  said  act  of  the  10th 
of  December,  1861,  to  see  that  both  the  charges  made 
against  it  are  true,  to-wit,  that  it  was  in  violation  of  public 
policy,  and  unconstitutional  because  it  impaired  the  obli- 
gation of  contracts. 

The  first  section  claimed  to  give  a  lien  upon  all  the  prop- 
erty of  defendants  to  judgments  rendered  either  before  or 
after  its  passage. 

The  second  section  declared  such  liens  destroyed,  if  the 
plaintiffs  in  such  judgments  refused  to  receive  of  defend- 
ants, when  tendered,  bonds  or  treasury-notes  of  the  Con- 
federate States,  or  of  this  State,  at  their  par  value,  in  pay- 
ment of  their  judgments. 

What  was  such  a  lien  worth,  if  the  defendant  might  de- 
stroy it  at  any  time,  by  offering  to  pay  the  plaintiff  his 
debt  in  worthless  currency  ? 

The  fourth  section  enacted,  that  any  execution  upon  any 
judgment  or  decree  for  the  payment  of  money,  in  the 
hands  of  any  officer  for  collection  at  the  date  of  said  act, 
if  the  plaintiff,  in  writing  thereon,  would  direct  the  officer 
to  receive  in  payment  of  the  interest  and  cost  due  thereon, 
current  bank-notes,  or  treasury-notes  of  the  Confederate 
States  or  of  this  State,  at  their  par  value,  the  officer  should 
proceed  to  collect  the  interest  and  cost,  and  then  return 
the  execution,  stayed  by  operation  of  law.  If  the  plaintiff 
refused  to  give  such  direction,  the  execution  was  to  be  re- 
turned, stayed  by  operation  of  law ;  and  in  that  case,  no 
other  execution  could  be  issued  until  the  expiration  of  one 
year  from  the  date  of  the  ratification  of  a  treaty  of  peace 
between  the  Confederate  States  and  the  United  States. 

The  fifth  section  provided  that  no  execution  should  be 
issued  upon  any  such  existing  judgment  or  decree,  nor 
upon  any  judgment  or  decree  that  might  be  thereafter  ren- 
dered, without  the  written  consent  of  the  defendant,  until  after 
the  expiration  of  one  year  from  the  date  of  the  ratification 
of  a  treaty  of  peace  between  the  Confederate  States  and 
the  United  States,  except  in  attachment  cases,  and  for  the 
interest  and  costs  due  upon  such  judgment  or  decree,  and 
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as  thereinafter  provided,  in  certain  specified  cases,  to-wit : 
if  the  plaintiff  in  any  judgment  or  decree  should  make  affi- 
davit, that  the  defendant  in  such  judgment  or  decree  was 
about  to  remove  his  property  out  of  the  State ;  or  was 
about  to  dispose  of  his  property  fraudulently  ;  or  was  about 
to  dispose  of  his  property  so  as  to  defeat  the  lien  of  the 
judgment  or  decree,  then  the  plaintiff,  by  giving  bond, 
payable  to  the  judgment  debtor,  with  at  least  two  good 
sureties,  in  double  the  amount  of  the  debt,  conditioned  as 
in  attachment  cases,  might  have  an  execution  as  though 
said  act  had  not  been  passed. 

The  seventh  section  enacted,  that  if  it  should  be  made 
to  appear  to  the  court,  in  any  suit  or  proceeding  com- 
menced after  the  approval  of  said  act,  upon  any  contract 
for  the  payment  of  money,  that  before  the  commencement 
of  such  suit  or  proceeding,  the  defendant  or  his  personal 
representative  had  tendered  payment  of  the  debt,  or  of  the 
interest  due  on  the  contract,  in  bonds  or  treasury-notes  of 
this  State  or  of  the  Confederate  States,  or  in  current  bank- 
notes, and  the  plaintiff  had  refused  to  receive  them  at  their 
par  value,  the  court  was  required  to  continue  the  case  for 
three  terms,  exclusive  of  the  term  at  which  the  suit  was 
commenced  ;  and  then,  when  judgment  was  rendered,  the 
plaintiff  was  to  be  taxed  with  the  costs. 

The  thirteenth  section  prevented  sales  under  deeds  of 
trust  or  mortgages,  except  on  conditions  not  embraced  in 
the  deeds  themselves,  and  utterly  inconsistent  with  and 
repugnant  to  the  plain  stipulations  of  the  parties,  as  ren- 
dered such  securities,  substantially,  worthless.  If  such 
deeds  gave  the  trustee  or  mortgagee  an  express  power  to 
sell,  no  sale  could  be  made,  without  the  consent  of  the 
maker  or  makers  thereof,  until  after  the  expiration  of  one 
year  from  the  date  of  the  ratification  of  a  treaty  of  peace 
between  the  Confederate  States  and  the  United  States,  ex- 
cept under  a  decree  of  a  court  of  chancery,  or  under  exe- 
cution upon  a  judgment  at  law,  upon  the  debt  secured  by 
the  conveyance,  unless  the  trustee  or  mortgagee  had  ac- 
tual possession  of  the  property  conveyed  ;  and  if  it  should 
be  made  to  appear  to  the  court,  in  any  suit  either  at  law 
or  in  equity,  to  enforce  the  payment  of  the  debt  secured 
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by  any  such  conveyance,  that,  before  the  commencement 
of  the  suit,  the  makers  or  their  personal  representatives  had 
offered  to  pay  the  debt,  or  the  interest  due  thereon,  either 
in  coin,  current  bank-notes,  or  treasury-notes  of  the  Con- 
federate States  or  of  this  State,  and  the  holder  of  the  debt 
had  refused  to  accept  the  offer,  then  the  court  should  con- 
tinue the  cause  from  term  to  term,  for  three  terms  exclusive 
of  the  term  at  which  the  suit  was  commenced ;  and  when 
a  judgment  or  decree  should  be  rendered  in  the  cause,  the 
plaintiff  should  be  taxed  with  the  costs, 

The  niDeteenth  section,  known  as  the  suggestion  section, 
permitted  a  defendant,  where  a  levy  had  been  made  under 
any  execution,  to  have  the  sale  prevented  and  the  execu- 
tion returned,  by  delivering  to  the  officer  a  written  sugges- 
tion, that  there  was  some  irregularity  or  illegality  in  the 
execution,  or  in  its  issue,  or  in  the  proceedings  under  it, 
without  even  stating  in  what  the  irregularity  or  illegality 
consisted,  or  making  any  affidavit  or  oath  that  the  said 
suggestion  was  true. 

Without  noticing  the  other  sections  of  this  strange  and 
astounding  act,  it  is  enough  to  say,  they  are  appropriate 
parts  of  a  desperate  system  to  enforce  the  circulation  and 
give  credit  to  the  bonds  and  treasury-notes  of  the  Confeder- 
ate States,  and  of  this  State,  and  thereby  to  aid  and  sustain 
the  rebellion.  No  language,  it  seems  to  us,  is  competent 
to  set  forth  properly  the  strange  and  wonderful  character 
of  this  law,  and  we  will  not  do  so  absurd  a  thing  as  to 
make  an  argument,  or  cite  authorities,  to  prove  its  invalid- 
ity and  unconstitutionality. 

It  may  be  conceded  that  the  first  section  of  this  act,  by 
itself,  would  have  been  free  from  legal  objection  if  passed 
by  a  lawful  legislative  body,  but,  it  is  manifest,  that  section, 
separated  from  the  other  provisions  of  the  act,  would  never 
have  been  passed.  It  was  no  doubt  made  a  part  thereof 
as  a  sort  of  compensation  for  the  injuries  and  wrongs  done 
to  creditors  by  other  sections  of  this  law,  and,  conse- 
quently, the  entire  act  must  fall  together  ;  the  whole  of  it 
being  infected  alike  with  the  same  unlawful  purposes. 

In  the  case  of  Asliurst  vs.  Phillips,  Ex'r,  at  the  June 
term,  1869,  the  19th  section  of  this  act  is  declared  uncon- 
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stitutional  and  void,  as  impairing  the  obligation  of  con- 
tracts, and  Judge  Peters,  in  his  opinion  denying  a  rehearing 
in  the  case  of  Ray  vs.  Thompson,  decided  at  the  January 
term,  18b9,  declares  the  whole  act  tainted  with  the  same 
illegal  and  unconstitutional  purpose  ;  this,  he  says,  would 
make  it  utterly  void,  were  it  not  otherwise  wholly  without 
any  legal  force  as  a  law. 

If  authorities  outside  of  what  appears  on  the  face  of 
said  act  itself,  be  necessary  to  sustain  this  opinion,  they 
will  be  found  in  the  cases  of  Bronson  v.  Kinzie,  et  al., 
(1  How.  311,)  and  McCracJcen  v.  Hayivard,  (2  How.  608,) 
and  other  cases  in  the  same  court,  before  and  after  these 
two. 

The  main  objection  to  this  act  being  its  unconstitution- 
ality, it  could  not  be  helped  or  made  valid  by  after  legisla- 
tion ;  therefore,  the  liens  alleged  to  have  been  given  to 
judgments  by  the  first  section  thereof,  were  not,  and  could 
not  be  preserved  and  continued  by  the  ordinance  No,  5,  of 
the  convention  of  1865,  nor  by  the  proviso  to  section  nine, 
of  the  act  of  the  20th  February,  1866,  also  entitled,  "An 
act  to  regulate  judicial  proceedings,"  even  if  said  ordi- 
nance and  said  act,  or  either  of  them,  can  be  regarded  by 
this  court  as  having  any  validity,  which  we  do  not  now 
either  decide  or  admit,  nor  are  said  acts  embraced  within 
the  purview  and  meaning  of  the  act  of  the  29th  July,  1869, 
entitled  "An  act  to  continue  in  force  certain  laws." — 
Pamphlet  Acts,  18(i9,  p.  7. 

That  act  embraces  only  such  laws  contained  in  the  Re- 
vised Code,  as  are  not  in  conflict  "with  the  constitution  of 
the  United  States,  or  the  constitution  of  this  State." 

We  think  that  act  was  only  intended  to  remove  the 
doubts  that  existed  as  to  the  validity  of  the  laws  contained 
in  the  Revised  Code,  that  had  been  passed  by  the  legisla- 
tive authority  of  the  government  inaugurated  by  Governor 
Parsons,  under  the  power  given  to  him  by  the  President, 
without  the  consent  or  sanction  of  Congress.  We,  there- 
fore, decide  that  the  defendant's  judgment  is  not,  and 
never  was  a  lien  upon  the  lands  described  in  the  plaintiff's 
bill  of  complaint,  that  can  be  recognized  or  enforced  in 
the  courts  of  the  present  State  government. 


JUNE  TERM,  1870.  433 

Martin  v.  Hewitt. 

This  opinion  might  well  stop  here  without  going  further, 
but  as  the  plaintiff  contends  that  admitting  the  said  act  of 
the  10th  of  December,  1861,  legally  gave  to  judgments, 
then  rendered  and  afterwards  to  be  rendered,  liens  upon 
the  lands  of  defendants,  and  that  such  liens  were  continued 
and  preserved  by  subsequent  legislation,  that  such  liens 
were  created  by  the  mere  act  of  the  law,  and  not  by  the 
contract  of  the  parties,  and  therefore  might  be,  and  were 
taken  away  and  declared  null  and  void  by  the  act  of  the 
10th  of  October,  1868,  entitled  "An  act  for  the  protection 
of  bona  fide  purchasers  for  valuable  consideration." 

On  the  other  hand,  it  is  objected  by  the  defendant,  that 
said  last  named  act  is  in  conflict  with  both  the  constitution 
of  this  State  and  of  the  United  States,  and  therefore  null 
and  void. 

Ist.  It  is  alleged  to  be  in  conflict  with  the  2d  section, 
article  4th,  of  the  constitution  of  this  State,  which  declares 
that  "each  law  shall  contain  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title."  2d.  That  it  impairs  the  obli- 
gation of  contracts,  and  so  is  in  violation  of  article  1, 
section  10,  part  1,  of  the  constitution  of  the  United  States. 
As  it  is  important  to  quiet  titles,  and  to  prevent  useless 
litigation,  that  the  validity  of  this  act  should  not  be  left  in 
doubt,  and  as  the  question  fairly  arises  on  the  record,  and 
has  been  argued  by  counsel,  and  pressed  upon  the  consid- 
eration of  the  court,  we  will  proceed  to  settle  it  at  this 
time. 

1st.  The  object  of  the  act  is  to  protect  bona  fide  pur- 
chasers for  valuable  consideration  ;  this  is  but  one  subject, 
and  is  clearly  expressed  in  the  title.  The  mode  and  the 
manner,  and  also  the  means,  to  be  employed  to  accomplish 
this  purpose,  must  necessarily  be  left  to  the  wisdom  and 
discretion  of  the  legislature. 

If  the  amendment  or  repeal  of  one,  or  many  laws,  were 
necessary  to  effect  that  purpose,  there  can  be  no  objection 
that  this  is  accomplished  in  a  single  act,  with  an  appropri- 
ate title ;  that  is  precisely  what  is  done  by  this  law,  and 
nothing  more.  After  reciting  the  first  section  of  the  said 
act,  of  the  10th  December,  1861,  entitled  "An  act  to  regu- 
late judicial  proceedings,"  and  certain  parts  of  the  several 
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acts  having  reference  to  the  same  subject,  and  sections 
2876  and  2877  of  the  Revised  Code,  which  are  taken  from 
said  acts,  it  declares  they  shall  be  amended,  as  follows,  to- 
wit :  "  That  all  the  liens  of  judgments,  created  and 
preserved  by  the  said  acts,  and  sections  of  acts,  or  of  the 
said  Code,  be,  and  the  same  are  hereby  declared  to  be, 
null  and  void,  as  against  purchasers  in  good  faith,  for  val- 
uable consideration,  in  the  following  cases."  It  then  pro- 
ceeds to  name  the  several  classes  of  cases  in  which  such 
purchasers  shall  be  protected.  The  first  class  is  thus 
stated  :  "  When  the  purchase  was  made,  before  the  deliv- 
ery of  an  execution,  upon  the  judgment,  to  the  sheriff  of 
the  county  where  the  property  was  situated." 

This  class  clearly  embraces  the  plaintiifs  case.  The 
defendant's  judgment  was  rendered  in  the  county  court  of 
Montgomery  county,  in  the  year  1862.  The  plaintiff's 
purchase  was  made  on  the  1st  day  of  February,  1866,  and 
the  lands  so  purchased  are  in  the  present  county  of 
Elmore,  and  in  that  part  of  it,  that  at  the  date  of  defend- 
ant's judgment,  formed  a  part  of  the  county  of  Autauga. 
No  execution  on  this  judgment  was  delivered  to  the  sheriff 
of  the  county,  where  the  said  lands  are  situated,  until  long 
after  the  sale  made  to  the  plaintiff,  by  the  defendant  in 
said  judgment. 

Now,  for  an  example  of  a  law,  employing  many  ways 
and  means  to  accomplish  its  objects,  under  a  simple  title 
appropriate  to  the  subject,  take  the  act  entitled  "An  act  to 
establish  revenue  laws  for  the  State  of  Alabama."  Under 
this  title  we  have  a  law  having  reference  not  only  to  a  gen- 
eral plan  of  taxation,  embracing  the  levy  and  collection  of 
taxes  on  property  itself,  but  also  the  whole  system  of  rais- 
ing revenue  from  licenses  on  divers  occupations,  callings 
and  professions,  together  with  the  election,  powers,  duties 
and  compensation  of  the  several  officers  and  employees  to 
be  engaged  in  the  business,  as  well  as  the  penalties,  and 
the  mode  and  manner  in  which  they  are  to  be  inflicted 
upon  parties  guilty  of  neglects  or  violations  of  duty  ;  all 
which  are  appropriate  to  the  attainment  of  the  purposes 
of  the  one  subject,  the  raising  of  the  revenue  for  the  uses 
of  the  State.     This  law,  so  far  as  we  know,  has  never  been 
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thought  to  be  unconstitutional,  as  containing  more  than 
one  subject  not  clearly  expressed  in  its  title.  So  the  law, 
the  validity  of  which  we  are  considering,  has  a  single  sub- 
ject, but  its  full  accomplishment  required  the  amendment 
or  repeal  of  several  laws  and  parts  of  laws,  referred  to  and 
named  in  the  body  of  the  act,  all  being  necessary  to  eflfect 
the  purpose  of  the  legislature,  and  all  having  reference  to 
the  same  subject — the  protection  of  bona  fide  purchasers 
for  valuable  consideration  ;  and  it  seems  to  us,  not  only 
competent,  but  almost  necessary  to  the  completeness  of 
the  work,  that  they  should  all  be  embraced  in  the  same 
a«t. 

2d.  It  is  argued  that  this  act,  by  destroying  the  alleged 
lien  of  defendant's  judgment,  thereby  impairs  its  obliga- 
tion as  a  contract.  In  the  first  place,  we  have  seen  that 
said  judgment  is  not  and  never  was  a  lien  upon  the  lands 
described  in  the  plaintiff's  bill  of  complaint.  But  if  it 
ever  was  a  lien  on  these  lands,  it  was  a  lien  created  not  by 
the  act  or  contract  of  the  parties,  but  by  an  act  of  legisla- 
tion. 

It  is  too  well  seHled  in  this  State,  to  be  now  called  in 
question,  that  a  lien  given  by  legislation,  may  be  taken 
away  by  legislation,  without  in  any  wise  interfering  with 
or  impairing  the  obligation  of  contracts. — Ray  v.  Thomp- 
son, supra ;  Watson  v.  Simpson,  5  Ala.  233 ;  and  Fitzpat- 
rick  et  al.  v.  B.  &  W.  Edgar,  same  vol.,  499-503  ;  Iverson 
V.  SJwrter,  9  Ala.  713  ;  Beck  v.  Burnett,  2^!  Ala.  822  ;  Bug- 
hee  V.  Howard,  32  Ala.  713,  and  Gurry  v.  Sanders,  35  Ala. 
280.  We  decide,  therefore,  that  the  objections  to  this  act 
are  without  foundation — that  it  is  not  in  conflict  with  either 
the  constitution  of  this  State,  or  of  the  United  States. 

The  defendant  makes  another  question  on  this  record, 
which,  if  well  made,  will  defeat  the  plaintiff's  right  to  relief 
in  this  case,  although  all  the  other  questions  are  decided 
in  his  favor.  We  will  dispose  of  this  question,  and  then 
close  this  opinion. 

The  defendant  claims  and  insists,  that  "he  has  a  right 
to  sell  such  title  as  the  law  devotes  to  the  satisfaction  of 
his  demand,  so  that  the  purchaser  may  have  the  benefit  of 
testing  at  law  the  validity  and  superiority  of  title,  which 
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the  court  of  chancery  can  not,  or  ought  not  to  undertake 
to  try."  In  other  words,  we  understand  the  defendant,  by 
this,  to  insist  that  a  court  of  chancery  should  not  interfere 
to  prevent  a  sale  of  the  lands  under  his  execution,  bnt  per- 
mit the  sale  to  be  made,  that  the  purchaser  might  have  an 
opportunity  to  try  the  validity  of  his  title,  so  acquired,  in 
an  action  at  law. 

We  are  not  advised  that  a  court  of  chancery  has  ever 
declined  to  exercise  its  jurisdiction,  for  protective  and  pre- 
ventive justice,  for  such  a  purpose. 

To  do  so  in  this  case,  would  leave  the  plaintiff  exposed 
to  the  inconvenience  and  the  injury  that  would  necessarily 
follow,  by  having  a  doubt  or  cloud  brought  upon  his  title, 
without  having  the  power  to  have  it  removed,  by  a  trial 
at  law  ;  for  being  in  possession,  he  could  bring  no  action 
at  law  to  try  the  title  himself — and  the  purchaser  might 
either  neglect  or  refuse  to  do  so,  waiting,  it  might  be,  for 
time  to  obscure  the  plaintiff 's  title,  or  till  the  evidence  nec- 
essary to  a  successful  defense  might  be  lost,  by  the  death  of 
witnesses,  or  in  some  other  way,  or  incapable  of  being  fully 
and  clearly  made  out,  and  in  the  mean  while,  the  cloud 
upon  the  plaintiff's  title,  would  render  the  land  of  compar- 
atively little  value  in  the  market;  for  it  is  certain,  no  pru- 
dent man  would  be  willing  to  purchase  it  at  its  fair  value, 
while  a  third  person  was  in  possession  of  a  sheriff's  deed, 
and  claiming  title  to  the  premises,  under  and  by  virtue  of 
the  same. 

There  are  cases  where  a  chancellor  may  refuse  to  inter- 
fere, and  leave  a  party  to  his  remedy  at  law,  as,  where  a 
claim  is  set  up,  under  a  deed  or  title,  void  on  its  face. — 
2  Story's  Eq.  §§  700,  702,  and  701.  But  this  is  not  such  a 
case.  Here  the  plaintiff  has  no  remedy  at  law,  to  either 
prevent  a  sale,  under  the  defendant's  execution,  or  after  a 
sale,  to  remove  the  cloud  that  would,  thereby,  be  brought 
upon  his  title.  The  sheriff's  deed  would  show  no  evidence 
of  invalidity  on  its  face.  His  only  remedy,  therefore,  is  in 
equity,  where  he  can  have  the  benefit  of  that  preventive 
justice,  that  can  only  be  had  in  a  court  of  chancery. 

A  chancellor  is  as  competent  as  a  common  law  judge 
and  jury  to  determine,  for  the  purposes  of  this  case,  the 
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questions  of  lien,  set  up  by  the  defendant,  and,  when  set- 
tled, to  quiet  the  plaintiff's  title,  by  a  perpetual  injunction. 
That  is  what  has  been  done  by  the  chancellor  in  this  case, 
and,  we  think,  without  error. — Downing  et  cd.  v.  Mann  et  al, 
January  term,  1869. 

Let  the  decree  of  the  chancellor  be  affirmed  at  the  costs 
of  th«  appellant. 


TURNER  vs.  TURNER. 

[bill  in  ErQTTITT  FOE   DtVOECE  ON   THE  OEOUNDS    OF  CBTJELTT   AN©   ABTTI/TEBT, 
AND    FOB    GENEBAL    BELIEF.] 

1.  Decree  for  divorce,  assignments  of  error  in  relation  to ;  tehen  will  ie 
stricken  out  in  thiin  court. — Assignments  of  error  which  question  the 
validity  of  a  deoree  for  divorce  from  the  bpnds  of  matrimony,  will  not 
be  heard  upon  appeal  to  this  court,  unless  the  appeal  has  been  taken 
within  three  months  from  the  date  of  the  enrollment  of  such  decree  ; 
but  upon  motion  in  this  court  such  assignments  will  be  stricken  out — 
Const,  of  Ala.  1867,  Art.  5,  §  30. 

2.  Decree,  enrollment  of }  -date  of,  how  fixed. — The  date  of  the  enrollment 
of  the  decree  for  divorce  in  such  a  case,  is  the  date  of  the  decree  as 
recorded  in  the  minutes  of  the  court  by  the  register.— Ee vised  Code, 
§§  641,725,  cl.  4. 

3.  Husband,  domicil  of;  when  not  domicil  of  wifi;  what  change  of ,  will 
not  deprive  tvife  of. — The  wife  remaining  in  this  State,  after  the  husband 
has  removed  to  another  State,  is  not  to  be  deprived  of  the  right  to  sue 
the  husband,  in  the  court  of  her  domicil,  for  divorce  and  alimony, 
though  he  may  be  domiciled  in  the  State  of  his  new  home. 

4.  Condonation,  always  conditional. -^Condonation  is  always  conditionaL 
A  renewal  of  the  acts  complained  of  by  the  wife,  is  such  a  revival  of  the 
acts  condoned  as  will  justify  a  divorce  for  the  same. 

5.  Cruelty  ;  what  ads  of  sufficient  to  authorize  divorce. — Striking  the  wife 
in  the  face,  choking  her,  and  pulling  her  hair,  by  the  husband,  are  buch 
acts  of  cruelty  as  will  authorize  a  divorce  in  this  State. 

6.  Decree  for  divorce  in  favor  of  husband,  by  court  of  another  State  ;  when 
no  bar  to  jurisdiction  of  court  to  decree  relief  in  suit  for  divorce  by  the  wife 
in  this  State,  against  the  husband. — A  suit  for  divorce,  commenced  by 
the  wife  in  the  courts  of  this  State,  who  is  herself  resident  in  this  State 
at  the  time  she  sues,  is  not  to  be  affected  by  another  suit,  subsequently 
commenced  by  the  husband,  for  a  divorce  against  her  in  the  courts  of 
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another  State,  to  which  he  has  removed,  and  to  which  the  wife  did  not 
accompany  him,  and  to  which  suit  the  wife  was  not  a  party,-  except  by 
publication,  although  the  husband's  suit  may  be  terminated  by  a  decree 
in  his  favor  against  the  wife,  before  her  suit  against  him  is  terminated 
here.  The  jurisdiction  of  the  court  of  this  State,  having  attached  in 
favor  of  the  wife  here,  it  will  continue  to  be  entertained,  until  its  pow- 
ers are  fully  enforced  in  her  favor,  regardless  of  the  decree  in  favor  of 
the  husband  rendered  by  the  court  of  such  other  State. 

7.  Alimony,  amount  of ;  itlhut  not  excessive. — A  permanent  allowance  to  the 
wife,  on  a  decree  for  divorce,  of  the  sum  of  $30,000,  is  not  too  liberal 
when  it  appears  that  there  are  no  children  by  the  marriage,  and  but 
three  children  by  a  former  marriage,  who  are  each  sufficiently  well  pro- 
vided for,  and  that  the  estate  of  the  husband  is  worth  $100,000. 

8.  Alimony  pendente  lite;  what  not  too  large. — An  allowance  to  the  wife 
pending  a  suit  for  divorce  in  her  favor  of  S800,  is  not  exq^ssive  when  it 
appears  that  the  husband's  estate  is  worth  $100,000. 

9.  Solicitors  of  wife,  fees  of;  when  allowance  of ,  may  he  made  out  of  estate 
of  husband. — In  a  suit  for  divorce,  in  favor  of  the  wife,  on  the  grounds 
of  cruelty  and  adultery,  if  it  appears  that  she  has  no  separate  property 
of  her  own,  the  wife  will  be  allowed  reasonable  counsel  fees  out  of  the 
husband's  estate,  for  services  actually  performed. 

10.  Voluntary  gift  or  conveyance  ;  when  will  be  declared  void. — A  voluntary 
conveyance  or  gift  of  property  made  by  the  father  to  a  son,  after  the 
father  has  been  sued  for  divorce  and  for  permanent  alimony,  on  the 
grounds  of  cruelty  and  adultery,  will  be  declared  vgid  when  it  appears 
that  such  conveyance  or  gift  was  made  to  defeat  the  rights  of  the  wife, 
and  when  the  son  had  been  properly  made  a  party  to  the  suit  for 
divorce. 

Appeal  from  the  Cliancery  Court  of  Talladega. 
Heard  before  Hon.  B.  B.  McCraw. 

The  original  bill  was  filed  in  this  cause  in  the  chancery 
court  of  Talladega,  on  the  2d  of  December,  1867,  by  the 
appellee,  Ann  G.  Turner,  against  her  husband,  Matthew 
Turner,  and  his  son,  E.  C.  Turner.  The  bill  prays  for  a 
divorce  a  mensa  et  thoro  from  the  defendant,  Matthew  Turner, 
on  the  ground  of  adultery,  cruelty,  abandonment,  <fec.,  for 
alimony  pendente  lite,  and  for  permanent  alimony  and  for 
general  relief.  The  complainant  also  charged  that  E.  C. 
Turner,  the  son  and  agent  of  Matthew  Turner,  by  his  in- 
structions and  by  virtue  of  a  power  of  attorney  from  said 
Matthew  Turner,  is  rapidly  selling  or  removing  from  the 
State  the  property  of  Matthew  Turner,  in  order  to  defeat 
the  effect  of  any  decree  for  alimony  which  might  be  ren- 
dered in  her  favor,  and  really  to  leave  her  without  support, 
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and  prayed  that  both  defendants  be  enjoined  from  remoT- 
ing  or  selling  any  of  the  property  of  said  Matthew  Turner 
until  the  further  order  of  the  court,  or  until  her  proper 
allowance  or  alimony  is  secured  to  her,  and  also  that  a  lien 
be  declared  upon  the  real  and  personal  estate  of  defend- 
ant, Matthew  Turner,  for  raising  such  sum  of  money,  &c., 
and  for  general  relief.  Upon  bond  being  given,  injunction 
was  issued  as  prayed  for. 

The  marriage  took  place  in  1853,  at  which  time  and  up 
to  the  27th  of  September,  1867,  both  complainant  and 
defendants  had  resided  in  Talladega  county,  in  this  State, 
and  complainant  still  resides  therein. 

Service  was  eflfected  on  E.  C.  Turner  on  the  23d  Decem- 
ber, 1867,  and  on  the  2d  of  January,  1868,  he  filed  his 
answer,  denying  all  the  material  allegations  of  the  bill  as 
far  as  related  to  himself,  and  denying,  as  far  as  he  had 
knowledge,  the  charge  of  adultery,  cruelty,  &c.,  against 
the  defendant,  Matthew  Turner.  He  also  demuried  to  the 
bill  for  want  of  equity  and  for  multifariousness,  and  sets 
up  condonation  as  to  the  adultery  charged  against  defend- 
ant, Matthew  Turner. 

At  the  date  of  the  filing  of  the  bill,  Matthew  Turner 
was  absent  from  the  State,  he  having  left  on  the  27th  day 
of  September,  1867.  Previous  to  this,  he  had  proposed  to 
his  wife  (complainant,)  to  go  to  Kentucky  to  spend  the 
summer,  to  which  she  agreed,  if  he  would  promise  to  be 
kind  to  her  and  not  to  abandon  her  ;  but  to  this  proposi- 
tion he  was  always  silent.  Some  time  before  he  left,  he 
asked,  and  tried  to  induce  complainant  to  sign  away  her 
dower  in  most  of  his  real  estate,  which  he  proposed  to  give 
off  to  his  children,  by  former  marriages,  in  trust  for  his 
grand-children.  Upon  her  refusal  to  do  this,  he  made 
conveyances  of  the  property  as  aforesaid ;  but,  as  he 
alleged,  only  after  the  refusal  of  complainant  to  accept 
any  offer  he  had  made  for  a  settlement  of  property  on  her. 
After  this  he  informed  complainant  that  he  had  changed 
his  mind,  and  was  only  going  to  look  at  the  country.  He 
afterwards  left  the  State  for  Indiana.  On  the  17th  of 
September,  before  leaving,  and  before  his  preparations  for 
the  trip  were  all  complete,  he  went  to  complainant,  bring- 
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ing  witnesses  with  him,  and,  without  telling  her  where  he 
was  going,  asked  her  if  she  was  going  with  him.  "  Com- 
plainant, when  this  was  proposed  before,  had  several  times 
told  him  that  she  would  go  with  him  if  he  would  only 
promise  faithfully  not  to  treat  her  harshly,  as  he  acknowl- 
edged had  been  the  case  in  the  past,  and  not  to  abandon 
her.  Before  this  request,  complainant  had  been  made 
aware,  by  a  letter  which  came  into  her  hands,  that  Mat- 
thew Turner  had  advised  with  attorneys  as  to  what  was 
necessary  to  get  a  divorce,  and  as  to  which  was  the  better 
State,  Indiana  or  Kentucky  ;  and,  also,  of  the  form  of  the 
question  in  which  he  was  to  ask  complainant  to  go  with 
him,  in  order,  if  she  did  not  do  so,  to  prove  abandonment. 
When  complainant  heard  this  very  form  of  words  asked 
her,  she  was  grieved  and  afraid,  and  she  again  told  him  if 
he  would  only  promise  not  to  be  harsh  to  her,  and  not  to 
abandon  her,  she  would  go.  But  to  this  inquiry  he 
remained  silent,  and  on  again  asking  complainant  if  she 
would  go,  she  answered  :  '  I'm  afraid  I  I  don't  know  what 
to  do.'  The  defendant  then  turned  to  his  witnesses  and 
said  :  *  You  hear  her  say  she  won't  go ! '  and  then  bid  her 
farewell.' "  [The  opinion  sets  out  the  main  evidence  in 
relation  to  the  place,  and  bona  fides  of  defendant's  residence 
after  leaving  in  September.] 

The  original  bill,  filed  by  complainant,  set  forth  that  the 
defendant,  Matthew  Turner,  had  left  the  State,  and  at  that 
time  was  a  resident  of  the  State  of  Indiana,  and  prayed 
for  an  order  of  publication.  Soon  after  this  Matthew 
Turner  returned  to  this  State,  and  after  several  summons 
had  been  returned  "not  found,"  on  oath  of  complainant 
that  he  was  secreting  himself  and  avoiding  service  of  pro- 
cess, an  attachment  was  ordered  to  issue.  Service  was 
accordingly  effected  on  him,  February  14th,  1868. 

At  the  February  term,  1868,  leave  was  granted  complain- 
ant to  amend  her  bill  by  striking  out  the  words  a  mensa  et 
tkoro,  and  inserting  instead  thereof  a  vinculo  matrimonii; 
which  was  accordingly  done.  On  3d  April,  1868,  Matthew 
Turner  filed  his  answer  to  the  original  and  amended  bills, 
denying  all  the  material  allegations,  except  the  adultery 
charged  with  the  negro  woman  Sally,  as  to  which  he  sets 
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up  condonation,  &c.  [The  facts  in  relation  to  this  part  of 
the  case  are  fully  set  out  in  the  opinion.]  He  admits 
making  the  voluntary  conveyances  in  1867,  as  charged  by 
complainant,  to  his  children,  in  trust  for  his  grand- 
children ;  but  avers  that  this  was  only  done  after  repeated 
rejection  by  complainant  of  offers  made  by  him  of  a  suit- 
able settlement  on  her,  and  after  a  refusal  on  her  part  to 
make  any  proposition  as  to  what  she  would  consider  a 
suitable  provision  for  her  ;  that  this  was  not  done  for  the 
purpose  of  leaving  her  without  a  support,  and  that  he  is 
still  willing  to  make  suitable  provision  for  her.  He  sets 
up  condonation  and  the  plea  of  the  statute  of  limitations 
as  to  all  the  charges,  and  demurs  to  the  bill  for  want  of 
equity  and  multifariousness. 

After  this,  several  interlocutory  orders  and  decrees  for 
alimony  pendente  lite  were  made,  and  the  cause  continued 
until  the  February  term,  1869.  After  this,  leave  was 
granted  defendant,  Matthew  Turner,  to  file  an  amended  an- 
swer to  the  original  bill.  The  amended  answer  sets  up, 
that  "  since  the  original  bill  in  this  cause,  and  the  institu- 
tion of  this  suit,  to-wit,  on  or  about  the  30th  day  of  Janu- 
ary, 1869,  the  contract  of  marriage,  and  the  bonds  of  mat- 
rimony then  and  before  that  time  existing,  were  duly,  legally 
and  finally  dissolved,  by  a  legal,  valid  decree  and  judgment 
of  the  'court  of  common  pleas  of  Moyd  county,  in  the  State 
of  Indiana ;'  that  said  court  was  a  legally  organized  court 
of  record  of  said  county  and  State,  and  '  invested  with 
general  jurisdiction  v/ithin  the  territorial  limits  of  Indiana,' 
and  with  plenary  powers,  jurisdiction,  <fcc.,  within  the  limits 
of  said  State  of  Indiana;  and  that  said  court  had  jurisdiction 
to  render  paid  decree,  which  is  still  of  force  an4  unreversed  ; 
that  at  the  time  of  the  institution  of  the  suit  and  the  ren- 
dition of  the  said  judgment  and  decree,  '  he  was,  and  had 
been  for  more  than  twelve  months  before,  a  '  bona  fide '  res- 
ident citizen  of  said  county  of  Floyd,  State  of  Indiana  ; ' 
that  the  rendition  of  said  decree  is  a  full  and  complete 
answer  and  bar  to  the  matters  and  things  set  up  and  com- 
plained of,  and  to  the  relief  sought." 

Attached  to  this  answer,  is  a  certified  transcript  of  all 
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the  proceedings  in  said  divorce  suit  in  the  court  of  common 
pleas  of  Floyd  county,  Indiana.  From  this  it  appears  that 
Matthew  Turner,  by  his  attorneys,  filed  his  petition  for  di- 
vorce on  the  28th  of  September,  1868,  alleging  that  he  had 
married  Ann  G.  Turner  in  1853,  and  lived  with  her  as  his 
wif6  until  September,  1867,  "  during  all  of  which  time  he 
had  been  a  faithful,  kind  and  afi'ectionate  husband,  and 
that  in  September,  1867,  the  defendant,  without  any  just 
cause  or  provocation,  abandoned  the  plaintiff,  and  has  ever 
since  refused  and  still  refuses  to  live  with  him  as  her  hus- 
band, nor  is  there  any  reasonable  probability  that  they  will 
become  reconciled,  or  will  ever  live  together  again  as  hus- 
band and  wife ;  wherefore,  the  plaintiff  demands  judgment 
that  he  may  be  divorced,  <fec.,  and  for  other  relief."  Afii- 
davit  was  made  by  G.  V.  Hawk,  Turner's  attorney,  that 
Ann  G.  Turner  was  a  non-resident  of  the  State  of  Indiana, 
without  stating  where  she  resided,  or  that  her  residence 
was  unknown  ;  and  thereupon,  publication  was  ordered  for 
thirty  days  in  the  "  Neio  Albany  Weekly  Ledger,'^  a  paper 
of  general  circulation  published  in  said  county  and  State. 
On  January  30th,  1869,  the  court  rendered  a  decree,  which, 
after  stating  the  appearance  of  the  plaintiff  and  the  default 
of  the  defendant ;  that  publication  in  the  Neiu  Albany  Ledger 
had  been  duly  proved,  adjudges  that  complaint  be  taken 
as  confessed  against  the  defendant ;  "  thereupon  came  E. 
J.  Shaw,  who  defends  on  behalf  of  the  State,  and  by  con- 
sent plaintiff's  depositions  on  file  are  published,  and  this 
action  is  submitted  to  the  court  for  trial,  and  the  court, 
after  hearing  the  proofs,  finds  that  the  material  allegations 
of  the  complaint  are  true,  and  that  plaintiff  is  entitled  to 
relief  as  therein  prayed  for.  It  is,  therefore,  considered 
by  the  court,  that  the  marriage  contract  heretofore  entered 
into,  and  now  subsisting  between  said  Matthew  Turner  and 
Ann  G.  Turner,  be  and  the  same  is  henceforth  finally,  fully 
and  completely  dissolved,  and  the  parties,  and  each  of 
them,  are  freed  from  all  the  obligations  thereof,  at  the  costs 
of  the  plaintiff." 

The  laws  of  Indiana,  in  regard  to  divorces,  are  also  made 
an  exhibit  to  the  answer.  By  the  act  approved  May  13th, 
1852,  section  7  thereof,  "  abandonment  for  one  year,  or  for 
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a  less  period,  if  the  court  shall  be  satisfied  that  reconcilia- 
tion is  improbable,'*  is  made  a  ground  for  granting  a  di- 
vorce. Clause  7  of  section  7,  which,  after  naming  causes 
for  divorce,  gives  an  additional  ground,  to-wit :  "Any  other 
cause  for  which  the  court  shall  deem  it  proper  that  a  di- 
vorce should  be  granted."  By  the  act  of  March  4th,  1859, 
amendatory  of  the  laws  in  relation  to  divorces,  it  is  en- 
acted, that  "  divorces  may  be  decreed  by  the  circuit  courts 
of  this  State  on  petition  filed  by  any  person  who,  at  the 
time  of  the  filing  of  such  petition,  shall  have  been  a  hona 
Jide  resident  of  the  State  one  year  previous  to  the  filing  of 
the  same,  and  a  resident  of  the  county  at  the  time  of  filing 
such  petition,  which  hona  fide  residence  shall  be  duly  proven 
by  such  petitioner  to  the  satisfaction  of  the  court  trying 
the  same."  By  the  same  act  it  is  enacted,  that  divorces 
can  not  be  granted  for  abandonment  for  less  period  than 
one  year. 

At  the  August  term,  1869,  the  cause  was  submitted  for 
final  decree,  on  original  and  amended  bills,  answers  and 
exhibits,  and  the  testimony. 

On  the  part  of  the  complainant,  twenty -four  witnesses 
were  examined,  and  fifteen  witnesses  on  the  part  of  respond- 
ents. The  depositions  of  these  witnesses  are  very  volumi- 
nous, and  it  is  impossible  for  the  reporter  to  set  out  even 
an  abstract  of  the  testimony,  without  cumbering  the  report 
with  a  mass  of  evidence  entirely  unnecessary  to  an  under- 
standing of  the  points  decided.  The  weight  of  the  testi- 
mony abundantly  sustains  the  charges  of  cruelty,  adultery, 
<fec.  [The  opinion  sets  out  the  evidence  as  to  the  condition 
in  life  of  defendant,  the  amount  of  his  estate,  and  the  main 
features  of  the  case.] 

The  final  decree  was  rendered  on  the  14th  of  August, 
1869,  and  ordered  to  be  enrolled  as  of  that  date.  It  de- 
crees, among  other  things,  a  divorce  in  favor  of  complain- 
ant from  the  bonds  of  matrimony  with  defendant,  Matthew 
Turner  ;  decrees  an  allowance  of  $800  for  alimony  pendente 
lite,  heretofore  decreed  by  the  court,  and  not  paid,  and  the 
sum  of  $30,000  as  permanent  alimony  to  complainant,  "to 
be  hers  in  absolute  right,  and  when  paid,  to  be  in  lieu  of 
dower  and  distribution  in  his  estate."     It  further  decreed 
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that  all  the  property  conveyed  by  the  defendant,  Matthew 
C  Turner,  to  E.  C.  Turner,  in  this  State,  since  the  Ist  day 
of  January,  1869,  by  voluntary  conveyance,  is  declared  sub- 
ject in  his  hands  to  the  satisfaction  of  this  decree.  It  was 
further  decreed,  that  both  defendants  be  enjoined  from 
removing  from  the  State,  or  otherwise  disposing  of  the 
property  of  Matthew  Turner,  in  this  State,  until  the  decree 
is  complied  with.  It  was  further  decreed,  that  complain- 
ant have  leave  to  file  a  supplemental  bill,  against  such  per- 
sons as  she  may  be  advised,  to  reach  and  condemn  to  the 
satisfaction  of  the  decree,  any  property  of  Matthew  Turner, 
and  any  property  that  he  owned  on  1st  January,  1869,  and 
which  he  conveyed  to  voluntary  donees. 

On  the  27th  of  November,  1869,  the  defendants  appealed, 
and  now  make  fourteen  assignments  of  error,  the  following, 
among  others : 

1st.  The  court  erred  in  the  decree  rendered. 

2d.  The  court  erred  in  rendering  a  decree  for  divorce 
from  the  bonds  of  matrimony  in  favor  of  complainant, 
against  defendant,  Matthew  Turner. 

3d.  The  court  erred  in  decreeing  that  Matthew  Turner 
pay  complainant  the  sum  of  $30,000  for  permanent  sup- 
port and  maintenance,  "  to  be  hers  in  absolute  right." 

4th.  That  the  court  erred  in  decreeing  an  injunction 
against  defendants  to  prevent  their  removing  or  disposing 
of  the  property  of  Matthew  Turner  until  the  decree  was 
complied  with. 

5th.  That  the  court  erred  in  decreeing  all  the  property 
conveyed  by  Matthew  Turner  to  E.  C.  Turner,  in  this  State, 
since  January,  1869,  by  voluntary  conveyance,  subject  to 
the  satisfaction  of  the  decree,  &c. 

6th.    That  the  court  erred  in  allowing  $800  pendente  lite. 

The  motion  of  appellee,  in  relation  to  striking  out  the 
assignments  of  error  relating  to  the  decree  for  divorce,  is 
fully  set  out  in  the  opinion. 

Bradford,  White  &  Rice,  for  appellants. 
Morgan  &  Lapsley,  for  appellee. 

PETERS,  J.— The  biU  in  this  case  w^s  filed  by  the  wife 
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against  the  husband,  in  the  chancery  court  of  Talladega 
county,  in  the  eastern  chancery  division  of  this  State. 
The  suit  was  commenced  on  the  2d  day  of  December,  1867. 
The  causes  alleged  for  the  divorce  are  adultery,  and  cruelty 
by  the  husband  to  the  wife.  The  original  bill  was  for  di- 
vorce from  bed  and  board,  but  afterwards,  it  was  amended 
by  praying  a  divorce  from  the  bonds  of  matrimony.  There 
is  also  a  prayer  for  alimony  pendente  litCy  and  for  perma- 
nent alimony,  and  for  general  relief. 

The  husband,  Matthew  Turner,  and  his  son,  Edwin  C. 
Turner,  are  made  parties  defendant  to  the  proceeding. 
Both  defendants  answer,  and  deny  the  charges  against 
them  severally  made  in  the  bill,  so  far  as  each  defendant 
has  knowledge  of  the  facts  which  constitute  such  charges. 

The  husband  denies  the  allegations  of  cruelty,  and  all 
acts  of  adultery,  except  that  charged  with  the  colored  wo- 
man Sally,  in  1856,  or  1857,  and  sets  up  condonation  and 
the  statute  of  limitations  as  to  all  the  charges,  and  demurs 
to  the  bill  for  want  of  equity  and  multifariousness.  His 
answer  to  the  charge  of  adultery  with  Sally,  so  far  as  the 
adultery  is  concerned,  is  in  these  words:  "Respondent  states 
that  complainant  charged  him  with  a  want  of  conjugal 
fidelity  at  the  time  stated  in  this  section  of  the  bill,  and 
that  she  did,  after  making  the  charge,  voluntarily  say  to 
respondent  that  she  would  forgive  him." 

The  charge  to  which  this  is  intended  as  the  answer  is  as 
follows  :  "  Oratrix  can  not,  as  she  is  advised,  properly  and 
truly  present  to  your  honor  the  grounds  of  her  complaint 
without  reciting  some  of  the  painful  facts  in  the  history  of 
her  married  life,  which  she  would  gladly  withhold  if  she  could 
do  so  in  justice  to  herself.  Within  three  or  four  years  af- 
ter her  marriage,  oratrix  had  been  absent  from  home,  on  a 
Sunday  evening,  in  company  with  another  lady  connected 
with  the  family,  on  a  visit  to  a  near  neighbor.  On  her  re- 
turn, which  was  probably  sooner  than  her  husband  ex- 
pected, she  found  him  engaged  in  adulterous  association 
with  a  negro  woman  named  Sally,  his  slave,  and  in  a  room 
in  the  house  in  which  oratrix  and  her  husband  resided. 
Oratrix  before  that  time  had  no  suspicion  that  her  hus- 
band was  thus  wronging  her ;  and  the  discovery  of  the  fact 
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was  entirely  accidental  on  her  part.  She  was  deeply 
grieved  and  deeply  offended  at  this  conduct,  and  so  ex- 
pressed herself,  to  her  husband,  and  she  made  up  her  mind 
that  she  could  not,  with  self-respect,  remain  his  wife,  and 
so  informed  him.  Thereupon,  the  defendant,  Matthew 
Turner,  confessed  the  wrong  he  had  done  oratrix,  and  him- 
self asserted  that  he  had  been  overcome  in  a  moment  of 
weakness,  and  that  it  was  his  first  departure  from  a  virtu- 
ous life,  and  affirmed  that  it  would  be  his  last.  He  asked 
oratrix  to  forgive  him.  After  consideration  of  the  matter, 
oratrix  thought  it  was  her  duty  to  forgive  him,  and  did  so. 
Oratrix  had  never  since  that  time  known  him  to  be  guilty 
of  a  similar  departure  from  duty  ;  but  on  this  day  has  been 
for  the  first  time  informed  of  such  a  fact.  Oratrix  forgave 
him  in  her  heart,  and  did  not  afterwards,  so  far  as  she  is 
aware,  permit  this  matter  to  interfere  with  her  conduct 
towards  her  husband.  The  woman,  Sally,  who  was  a  house 
servant,  was  still  retained  in  service  about  the  house, 
notwithstanding  oratrix  requested  her  husband  to  have 
her  removed  ;  and  she  supposes,  that  the  servant,  finding 
herself  supported  by  the  authority  of  her  master,  became 
insolent  to  oratrix,  whereupon  she  chastised  her.  Oratrix's 
husband  complained  at  her  on  this  account,  and  forbade 
her  to  do  so.  Oratrix  told  her  husband,  that  as  long  as  he 
retained  her  about  the  house  and  under  her  management, 
she  would  punish  her  for  any  insolence  that  she  might  of- 
fer her,  and  the  temper  of  her  husband  being  roused,  he 
threatened  to  whip  oratrix,  and  made  the  woman,  Sally,  go 
out  and  get  switches  for  that  purpose.  He  forbore  to 
strike  her,  however,  and  contented  himself  with  threatening 
to  whip  oratrix." 

The  decision  was  for  the  complainant  in  the  court  be- 
low, granting  a  decree  for  divorce  from  the  bonds  of  mat- 
rimony, and  allowing  the  wife  alimony  pendente  lite,  and  also 
permanent  alimony.  The  defendants  below  appeal' to  this 
court,  from  this  decree. 

Before  this  cause  is  considered  on  its  merits,  it  is  nec- 
essary to  dispose  of  the  appellee's  motion  to  strike  out 
those  assignments  of  error  which  relate  to  the  degree  for 
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divorce,  because  it  appears  that  the  appeal  was  taken  af- 
ter the  lapse  of  three  months  from  the  date  of  the  decree. 

The  transcript  shows  that  the  final  decree  of  divorce 
was  rendered  on  the  fourteenth  day  of  August,  1869,  and 
ordered  to  be  enrolled  by  the  chancellor,  as  of  that  date. 

The  appeal  was  taken  on  the  twenty-seventh  day  of  No- 
vember, 1869. 

This  shows  that  the  appeal  was  not  taken  within  three 
months  after  enrollment  of  the  decree. 

The  section  of  the  constitution  of  the  State  on  this  sub- 
ject, which  must  govern  the  court,  is  in  these  words :  "  Di- 
vorce from  the  bonds  of  matrimony  shall  not  be  granted, 
but  in  the  cases  now  provided  for,  and  by  suit  in  chancery ; 
but  decisions  in  chancery  for  divorce  shall  be  final,  unless 
appealed  from  in  the  manner  prescribed  by  law  within 
three  months  from  the  date  of  the  enrollment  thereof." — 
Const.  Ala.  1867,  art.  4,  §  30. 

The  language  of  this  section  of  the  constitution  is  too 
clear  for  doubt.  It  is  a  peremptory  order  to  this  court, 
which  it  has  no  choice  but  to  obey  and  enforce.  This  is 
a  decree  for  a  divorce  from  the  bonds  of  matrimony,  and 
upon  this  issue  it  is  fiqal  in  the  cause  after  the  three  months 
mentioned  in  the  constitution  have  expired.  "  The  enroll- 
ment" of  the  "decision,"  here  referred  to,  is  the  entry  of  the 
decree  upon  the  minutes  of  the  court,  which  is  properly 
done  as  of  the  day  the  decree  bears  date,  and  which  is  re- 
quired to  be  read  in  the  court  on  the  next  morning 
and  signed  by  the  judge  at  the  end  of  the  term. — Rev. 
Code,  §§  641,  725,  cl.  3,  34y0  ;  Rule  Ch.  Pr.  No.  64.  After 
the  time  mentioned  in  the  constitution  has  expired,  the  de- 
cree for  divorce  becomes  absolute.  Its  further  litigation 
is  ended,  and  its  further  consideration  on  appeal  is  denied 
to  this  court.  It  must,  therefore,  stand  as  it  was  enrolled. 
This  is  the  only  rational  meaning  the  language  of  the  con- 
stitution will  admit,  that  gives  any  effect  to  the  word  "  final," 
which  it  does  not  have  without  the  aid  of  this  section.  It 
negatives  the  right  of  appeal,  after  the  expiration  of  the 
term  mentioned. — i  Kent,  316 ;  Ex  'parte  Smith,  34  Ala, 
455 ;  Adams'  Eq.  375,  388.  The  constitutional  provision 
repeal?  tb§  SQCtlQO  of  thtJ  Code  upoo  appeals,  in  such  cases, 
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Rev.  Code,  §  3508.  The  motion  to  strike  out  the  assign- 
ments of  error  referred  to  is  therefore  allowed,  at  appellant's 
costs.  But  even  if  this  were  otherwise,  there  is  abundant 
evidence  in  the  record,  which  is  wholly  free  from  suspicion, 
to  sustain  the  chancellor's  decree  for  a  divorce  from  the 
bonds  of  matrimony.  When  it  is  considered  that  the  de- 
fendant was  old  enough  to  have  been  his  wife's  father,  that 
he  had  been  thrice  married  and  was  a  fraternising  member 
of  a  Christian  Church,  his  conduct  was  shamefully  cruel, 
deceitful  and  inhuman  towards  his  wife,  from  his  first  de- 
tection in  adultery  in  1856  or  165/,  till  he  left  her  in  Sep- 
tember, 1867,  under  pretense  of  going  to  Kentucky ;  but 
in  truth,  for  the  purpose  of  going  to  Indiana  and  procur- 
ing a  divorce.  This  is,  in  part,  shown  by  his  letter  written 
from  that  State,  on  the  10th  day  of  December,  1867,  to  her, 
in  which,  after  rejecting  her  photograph  which  she  had  sent 
him,  he  says,  "  you  done  me  a  had  wrong,  a  big  sin  ;"  at  the 
same  time  renewing  an  old  slander,  that  he  had  hurled 
against  her  in  1862,  when  he  told  her  that  she  and  Matilda, 
a  negro  woman,  "  both  were  as  thick  with  Jim  Harris  as 
the  hairs  on  a  dog's  back.' '  This  charge  was  utterly  ground- 
less, as  is  shown  in  Mr.  Harris'  depgsition.  This  was  be- 
fore the  complainant's  bill  was  filed.  But  after  the  bill  was 
filed,  and  before  the  year's  probation  had  terminated  in  In- 
diana, which  was  supposed  to  authorize  the  defendant, 
Matthew  Turner,  to  procure  a  divorce  there,  he  quite 
changed  his  mind.  Some  twenty  or  thirty  days  after  the 
complainant's  bill  was  filed,  the  defendant,  Matthew  Tur- 
ner, wrote  to  his  father-in-law,  George  Macon,  his  wife's 
father,  in  North  Carolina,  in  which  he  says  : 

"  Dear  Sir :  This  will  inform  you  that  I  am  in  great 
trouble — more  than  any  one ;  and  I  call  upon  you  to  help 
me,  and  intercede  for  me.  I  pray  you  to  do  it,  or  it 
will  not  be  done,  for  my  good  and  for  my  wife's  also. 
I  want  you  to  get  her  reconciled  with  me  if  it  be  possible. 
/  do  love  my  ivife  and  want  to  live  with  her  as  long  as  I  live  ; 
I  ask  you  for  the  Lord's  sake,  and  for  the  good  of  both  me 
and  my  dear  wife.  I  will  not  consent  to  a  separation,  and 
if  I  done  wrong  to  her,  I  will  humbly  confess  to  her  and 
my  (jj-od,  and  will  soleainly  vow  tq  her  and  Grod  I  will  do 


JUNE  TEEM,  1870.  449 


Turner  v.  Turner. 


it  no  more.  Dear  Ann  has  sited  me  for  a  divorce.  She  can 
dismiss  it  any  day  she  thinks  proper  ;  but  for  me  to  cod  sent, 
I  will  not.  I  desire  to  pray  you  to  intercede  and  get  it  set- 
tled, so  as  we  may  live  happy".  This  was  written  from 
"  Joe  Davis  county"  in  Indiana,  while  the  defendant  was 
domiciled  in  that  State,  waiting  for  the  term  of  twelve 
months  to  expire,  after  which  he  would  be  entitled  to  a 
divorce  in  his  new  location.  And  it  was  written  concern- 
ing the  complainant,  whom  the  proof  shows  to  have  been 
beaten  by  this  defendant  in  her  face  with  his  fist,  until 
"  one  third  part  of  her  face"  was"  black  and  blue  :"  the  same 
person  at  whom  he  had  thrown  a  mug,  at  the  breakfast  ta- 
ble, with  such  force,  that  it  had  been  shattered  into  atoms 
against  the  wall,  by  the  force  of  the  blow ;  the  same  woman 
whom  he  had  choked  at  night  in  their  private  bed-room, 
until  she  was  so  nearly  suffocated,  as  to  need  the  support 
of  his  arm,  until  she  was  so  far  recovered  as  to  be  able  to 
sit  up  in  bed,  and  which  had  made  "  the  blood  gush  from 
her  nose  and  mouth,"  (Mrs.  Turner's  deposition,)  and  the 
same  dear  wife  whom  he  had  compelled  to  stand  in  the 
floor,  before  him  and  his  paramour,  the  colored  woman, 
Sally,  and  cower  under  the  switches  which  the  latter  had 
brought  for  the  chastisement  of  her,  then,  mistress  !  These 
are  but  a  portion  of  the  proofs  upon  which  the  chancellor's 
decree  is  founded.  There  can  be  no  possible  doubt  of  its 
accuracy. — Moyler  v.  Moyler,  11  Ala.  620  ;  David  v.  David^ 
21  Ala.  222 ;  Smedley  v.  Smedley,  30  Ala.  714 ;  3Josser  v. 
Mosser,  39  Ala.  313  ;  Hardin  v.  Hardin,  17  Ala.  250 ;  Good- 
rich  V.  Goodrich,  June  term,  1870. 

The  defendant,  Matthew  Turner,  also  relies  on  condon- 
ation by  the  wife.  Condonation  is  always  conditional.  A 
renewal  of  the  causes  of  complaint  revives  the  right  of 
the  condoning  party  to  insist  upon  the  former  offenses.  It 
has  been  well  said  by  a  distinguished  chancellor  of  this 
State,  that  "as  to  the  question  of  what  will  amount  to  con- 
donation of  the  wrongs  and  injuries  sustained  by  the  wife, 
when  it  has  to  be  inferred  from  the  acts  of  the  wife,  it 
would  be  exceedingly  difficult  to  lay  down  any  fixed  gen- 
eral rule,  which  should  govern  all  cases.  The  wife,  who  is 
timid  and  fearful,  shrinks  with  horror  and  dismay  from  the 
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odium  which  attaches  to  a  separation  from  her  husband, 
and  becomes  the  patient  martyr  of  his  tyranny  and  brutal- 
ity, rather  than  seek  peace  in  a  separation,  unless  a  time 
should  arrive  in  the  history  of  her  sufferings,  when,  Justi- 
fied by  the  opinion  of  the  world,  and  sustained  by  the 
counsel  of  friends,  she  might  seek  freedom  in  abandoning 
him.  Such  patient  endurance  would  not  amount  to  "  con- 
donation." The  proof  here  shows  that  the  defendant, 
Matthew  Turner,  repeated  his  acts  of  cruelty  and  infidelity 
upon  more  than  one  occasion,  long  after  any  acts  of  con- 
donation by  the  wife. — Glover's  dep.,  and  McCall's  dep.; 
Hughes  v.  Hughes,  19  Ala.  307  ;  Harri-.on  v.  Hm'rison^ 
20  Ala.  629  ;  Reese  v.  Reese,  20  Ala.  786  ;  2  Bish.  on  Mar. 
and  Div.  §  53  to  73,  4  ed.  1864 ;  2  Bish.  on  Mar.  and  Div. 
§  384,  etseq.,  §  471,  et  seq.  The  Indiana  divorce  in  favor  of 
the  husband,  Matthew  Turner,  against  his  wife,  the  com- 
plainant, may  protect  him  upon  a  charge  of  bigamy,  should 
he  marry  again  in  this  State. —  Thompson  v.  The  State, 
28  Ala.  1.  But  without  stopping  to  inquire  whether  it  was 
obtained  by  him  by  fraud,  and  therefore  is  vicious  on  that 
account  or  not,  it  certainly  cannot  efi!ect  the  rights  of  the 
complainant,  except  her  right  in  the  husband  as  husband. 
If  it  is  valid,  it  unmarries  him  and  sets  him  free  from  his 
marital  vows  to  her.  He  is  no  longer  the  complainant's 
husband.  But  it  does  not  settle  her  right  to  alimony  ;  it 
does  not  settle  her  right  to  dower  in  his  lands,  and  her 
statutory  right  to  distribution  of  his  property  in  this  State, 
in  the  event  she  should  survive  him,  nor  any  other  interest 
of  a  pecuniary  character  she  may  have  against  him. — 
Webster  v.  Reid^  11  How.  460  ;  Nations  v.  Johnson,  24  How. 
2U6  ;  BosiodVs  Lessee  v.  Otis,  9  How.  350  ;  Mills  v.  Duryee, 
7  Cr.-48L  ;  Darcey  v.  Ketchum,  11  How.  171,  172  ;  McEl- 
moyle  v.  Cohen,  13  Pet.  330 ;  2  Amer.  Lead.  Cases,  651 ; 
3  Phill.  Ev.  on  C.  and  H.  notes,  p.  353,  note  636.  It  is  the 
duty  of  the  State  to  protect  its  own  citizens,  within  its  own 
borders  This  is  the  natural  compensation  for  allegiance. 
This  high  duty  extends  to  all  the  pecuniary  rights  of  the 
citizens,  as  well  as  to  the  rights  of  security  of  person. — 
Foster's  Cr.  Cas.  p.  188 ;  Story,  J.,  in  U.  S.  v.  Rice,  4t  Whea. 
246,  254.    No  obligation  of  comity  is  paramount  to  this 
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duty.  Without  a  constant  and  eflfective  exertion  of  it» 
citizenship  would  become  a  farce, — Reid  v.  U.  S.,  3  Quart. 
Law  Journ.  p.  122 ;  S.  C,  4  Div.  C.  C,  21 ;  U.  S.  v.  Moore, 
3  Cranch,  160,  note.  The  wife  is  as  much  the  citizen  of 
the  State  as  the  husband,  and  is  entitled  to  the  protection 
of  its  laws  to  the  same  extent,  so  long  as  she  remains 
M'ithin  its  jurisdiction.  It  would  be  a  scandal  to  justice  to 
imperil  her,  and  sacrifice  her  most  important  and  cherished 
rights  upon  a  mere  technicality ;  a  technicality  that  often 
contradicts  the  truth.  When  her  protection  requires  it,  it 
would  be  cruelly  unjust  for  the  State,  of  her  actual  resi- 
dence and  domicil,  to  repudiate  its  own  right  of  jurisdic- 
tion to  give  her  aid.  I  therefore  think  that  the  better 
opinion  is,  that  she  has  the  right  to  file  her  bill  here,  and 
to  all  the  relief  that  the  court  could  give  her,  notwithstand- 
ing her  husband  might  not  be  domiciled  in  this  State  at 
the  commencement  and  during  the  whole  pendency  of  her 
litigation  with  him. — 2  Bish.  Mar.  and  Div.  §  156,  4th  ed.; 
Cheever  v.  J^ilson  et  al.,  Sup.  Court  U.  S.,  Dec.  term,  1869  ; 
Ditson  V.  DitsoTif  4  Ehode,  Island  281 ;  2  i3isb.  M.  and  Div. 
§  124,  et  seq. 

.  Then,  if  the  State  courts  have  competent  jurisdiction  in 
such  a  case,  as  undoubtedly  they  have,  they  may  go  on  and 
exercise  that  jurisdiction  in  the  manner  and  to  the  extent 
prescribed  by  their  own  laws. 

Under  the  laws  of  this  State,  by  the  contract  and  consam- 
mation  of  a  marriage,  the  wife,  if  she  has  no  separate  es- 
tate, becomes  entitled  to  dower  in  the  husband's  lands,  and 
■a  certain  distributive  interest  in  his  personal  estate,  if  she 
survives  him,  and  to  temporary  and  permanent  alimony 
out  of  his  estate  upon  a  separation  by  divorce  in  her  favor. 
These  are  rights  that  she  can  not  legally  be  deprived  of, 
without  her  consent  or  her  fault. — Rev,  Code,  §§  1621, 1888, 
cl.  6, 1897,  23G0,  2361,  2362,  2363.  U  this  were  not  so, 
then  these  important  statutory  provisions  in  favor  of  the 
■wife  would  be  repealed  or  rendered  null  by  a  foreign  di- 
vorce of  which  she  had  no  notice  and  no  knowledge,  dur- 
ing its  whole  progress  through  the  forms  of  a  foreign  court. 
To  sue  in  her  own  domicil  is  necessary  for  the  protection 
of  the  wife.     It,   therefore,  overrides  the  technical  rule, 
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that  the  husband's  domicil  is  also  the  domicil  of  the  wife. 
2  Bish.  M.  and  Div.  §  768.  Here,  the  testimony  shows  that 
the  wife  has  no  separate  estate.  The  witnesses  for  the  de- 
fendants say,  when  she  was  married,  she  "  brought  nothing 
with  her."  It  also  appears,  that  during  her  connection  with 
the  defendant  Matthew  Turner,  as  his  wife,  she  was  a  chaste, 
industrious,  economical,  faithful,  useful  and  obedient  wife  ; 
and  that  the  husband's  property  is  very  considerable  ;  worth 
possibly  not  less  than  one  hundred  thousand  dollars.  It  is 
also  shown  that  his  three  children,  by  a  former  marriage, 
are  already  suflSciently  provided  for. 

Under  such  a  state  of  facts,  the  sum  of  thirty  thousand 
dollars  was  not  an  unreasonable  sum  for  permanent  ali- 
mony, to  be  allowed  to  the  wife,  nor  the  ^um  of  eight  hun- 
dred dollars  too  large  for  temporary  alimony. — Ex  parte 
Smith,  34  Ala.  455  ;  Jeter  v.  Jeter,  36  Ala.  391 ;  Eev.  Code, 
§  2362. 

The  other  defendant,  Edwin  C.  Turner,  who  is  a  son  of 
complainant's  husband,  does  not,  in  an  equitable  sense, 
stand  in  the  court  with  clean  hands.  Whether  he  was  cog- 
nizant of  his  father's  scheme  to  dispose  of  his  estate,  in 
order  to  defeat  the  rights  of  complainant  and  procure  a, 
divorce  in  Indiana,  and  then  turn  her  helpless  upon  the 
world,  without  the  means  of  subsistance,  is  not  so  fully 
proven.  But  when  any  matter  was  to  be  transacted,  which 
pushed  things  in  that  direction,  he  appears  to  have  been 
always  present,  aiding  and  abetting.  If  he  was  not  the 
public,  recognized  agent  of  his  father,  in  the  accomplish- 
ment of  his  purposes,  the  proofs  leave  it  sufficiently  cer- 
tain that  he  was  his  confidential  assistant.  If  he  has 
come  to  evil  by  it,  it  is  his  own  fault,  and  he  must  abide 
the  consequences.  Quia  in  quo  quis  delinquit  in  eo  de  jure  est 
puniendis. — Coke,  Litt.  2o3,  h.  A  contract,  deed  or  con- 
veyance, or  any  other  transaction  made  in  furtherance  of 
an  illegal  purpose,  is  itself  illegal.  Fraud  vitiates  every 
transaction  that  rests  upon  it.  There  can  be  no  reasona- 
ble doubt,  after  reading  Matthew  Turner's  letter  to  Mr. 
Macon,  his  father-in-law,  bearing  date  the  26th  day  of  De- 
cember, 1867,  after  complainant's  bill  had  been  filed,  that 
he  still  acknowledged  that  his  "  home"  was  still  in  Alabama, 
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and  that  it  was  his  fixed  intention  to  defeat  his  wife's  suit  for 
divorce,  if  he  could.  He  then  declares  that  he  was  "  going 
to  defend  the  suit  to  the  last  extremity  and  to  the  bottom 
dollar,  sink  who  it  may,  elevate  who  it  will." — (Mr.  Macon's 
deposition.)  The  son  seems  ever  to  have  been  ready  to 
help  the  accomplishment  of  this  purpose.  And  we  must 
regard  the  voluntary  conveyance  to  him,  made  after  the 
filing  of  the  bill,  as  intended  to  be  in  furtherance  of  this 
end.  After  the  complainant's  suit  was  commenced,  to  aid 
her  husband  in  the  voluntary  distribution  of  his  property, 
so  as  to  render  one  of  the  grand  purposes  of  the  suit  abor- 
tive, was  an  unjustifiable  attempt  to  defeat  her  rights.  It 
is  said  that  right  in  civil  society  is  that  which  any  man  or 
woman  is  entitled  to  have,  or  to  do,  or  to  require  from  others, 
within  the  limits  of  prescribed  law. — 2  Kent,  1.  To  defeat 
this  right,  or  to  attempt  to  defeat  it,  whether  by  fraud  or 
force,  is  forbidden  by  law. — 1  Par.  on  Cont.  456,  5th  ed. 
1866  ;  2  lb.  769 ;  1  Eontb.  Eq.  122,  and  notes,  6th  ed  ;  1 
Story  Eq.  §  258,  et  seq. ;  2  Bouv.  L.  Diet.,  Trespass,  p.  608, 
12th  ed.  In  a  just  controversy  with  the  husband,  the  wife 
is  entitled  to  have  reasonable  counsel  fees  allowed  to  her. 
Jeter  v.  Jeter,  36  Ala.  291.  There  are  no  grounds  to  sus- 
tain the  defendant's  demurrer  to  the  bill. 

No  judgment  is  intended  to  be  given,  in  this  opinion, 
upon  the  validity  or  invalidity  of  the  Indiana  decree  for 
divorce,  further  than  it  is  connected  \^ith  this  case,  and  the 
complainant's  rights  in  this  suit. 

There  was,  then,  no  error  in  the  judgment  and  proceed- 
ings, in  the  court  below,  of  which  the  appellants  have  any 
right  to  complain.  Therefore,  the  decree  and  judgment  of 
the  chancellor  is  in  all  things  afl&rmed,  and  the  appellants, 
the  said  Matthew  Turner,  and  the  said  Edwin  C.  Turner, 
will  pay  the  costs  of  this  appeal  in  this  court  and  in  the 
court  below. 
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SCHITMAKEE  vs.  SCHMIDT  et  aL. 

[SlLt  Tit  EQTrt'TY  TO  ESTABLISH  A  WEITTEN  COMPACT,  ANO  TO  HAVE  A  ttritt 
STJBSEQTTENTLY  MADE,  BY  ONE  OF  THE  PABTIES  TO  THE  COMPACT,  ITECI/ARED 
VOID,    i-C] 

1.  Will,  what  instrument  is  ;  how  revocable. — A  writing  purporting  to  be  a 
will,  executed  by  two  persons,  making  a  posthumous  disposition  of  the 
property  of  the  one  who  may  first  die,  in  faror  of  the  other,  and  requir- 
ing the  survivor  to  pay  the  expenses  of  the  last  sickness  and  burial  of 
the  decedent,  and  such  debts  as  may  be  proved  against  his  estate,  is 
the  separate  will  of  the  first  decedent,  and  is  revocable  as  othet  wills 
are. 

2.  Joint  will ;  How  will  operate- — Two  or  ifiore  persons  may  execute  a  joint 
will,  which  will  operate  as  if  executed  separately  by  each  ;  and  will  be 
entitled  to  and  require  a  separate  probate  upon  the  death  of  each,  as 
his  will.  But  if  the  will  so  provides,  and  the  disposition  made  ot  the 
property  requires  it,  the  probate  should  be  delayed  until  the  death  of 
both  or  all  the  testators. 

3.  Mutual  wills,  how  may  sometimes  be  enforced. — Mutual  wills,  duly  exe- 
cuted, may,  after  the  death  of  either  party,  in  some  cases  be  enforced 
in  equity  as  a  compact. 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  Hon.  A.  C.  Felder. 

George  Schumaker,  the  appellant,  and  Edward  Auerback, 
residing  in  Mobile,  executed,  on  the  5th  of  November,  1864, 
the  following  writing  :  "  Know  all  men  by  these  presents, 
that  we,  George  Schumaker  and  Edward  Auerback,  of  the 
city  of  Mobile,  State  of  Alabama,  being  of  sound  mind 
and  memory,  considering  the  uncertainty  of  life,  do  make 
and  declare  this,  our  last  will  and  testament.  First,  we 
being  friends  of  many  years  standing,  and  in  consideration 
of  that  mutual  friendship  and  esteem  for  each  other,  do 
mutually  promise  that,  in  the  event  of  the  death  of  either 
one  of  us,  the  survivor  shall,  after  such  death,  pay  all  the 
expenses  of  sickness  and  burial,  and  whatever  expenses  of 
the  estate  may  be  due  by  proof.  Second,  the  survivor 
shall  enter  into  possession  of  the  estate  of  the  other,  and 
shall  hold  it  for  his  own  sole  use  and  benefit,  and  this  is 
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the  mutual  agreement  of  us.  Whereof,  iu  testimony,  we 
have  to  this  oar  last  will  and  testament,  contained  on  one 
sheet  of  paper,  subscribed  our  names  and  set  our  seals. 
We  have  our  names  and  affixed  our  seals,  this  5th  day  of 
November,  18Q-i. 

(Signed)  "  George  Schumaker,  [seal.] 

"E.  AuERBACK,  [seal.]" 

This  instrument  was  attested  as  follows  : 
"  Signed,  sealed  and  declared  and  published  by  the  said 
George  Schumaker  and  Edward  Auerback  to  be  their  last 
will  and  testament,  in  presence  of  us,  who,  at  their  request, 
and  in  their  presence,  and  in  presence  of  each  other,  have 
subscribed  our  names  as  witnesses  hereto. 

(Signed)  "  R.  E.  Starr,  No.  58  Conti  street. 

"  Tho.  LanGan,  No.  8  South  Royal  st." 

It  was  placed  in  the  hands  of  S.  Eestorazzi,  of  Mobile, 
for  safe  keeping  by  both  parties. 

On  the  27th  of  August,  1866,  Auerback  made  a  last  will 
and  testament,  in  which  he  devised  and  bequeathed  all  of 
his  real  estate  to  Christian  Schmidt,  and  all  of  his  personal 
property  to  Auguste  Egloffe,  and  appointed  Schmidt  his 
executor.  He  died  soon  afterwards,  and  this  will  was  ad- 
mitted to  probate  on  the  7th  of  January,  1867. 

The  appellant's  bill,  filed  on  the  day  the  will  was  proved, 
sought  to  establish  the  first  instrument  as  a  compact  be- 
tween him  and  Auerback,  and  to  have  the  will  declared 
void,  or,  if  deemed  by  the  court  material,  to  have  it  proved 
in  the  chancery  court,  and  decreed  to  be  subordinate  to 
the  complainant's  rights,  with  all  the  rights  or  powers  pass- 
ing under  it,  held  in  trust  for  him. 

On  the  final  hearing  of  the  cauf?e,  on  the  pleading  and 
proof,  the  bill  was  dismissed.  For  error,  alleged  in  this 
decree,  the  appeal  was  taken. 

Robert  H.  Smith,  for  appellant. — The  views  of  appellant, 
as  presented  by  his  bill,  are  fully  exemplified  by  the  note 
of  Mr.  Hargrave,  appended  to  Walpole  v.  Or/ord,  3  Vesey, 
4:02 ;  2  Hargrave's  Juridical  Arguments,  116 ;  Dufour  v. 
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Pereira,  1  Dickens'  Ch.  Rep.  419 ;  and  other  authorities 
cited  post. 

Appellant  contends  that — 

Ist.  The  paper  on  which  the  bill  is  filed,  is  not  and  can 
not  be  a  will ; 

2d.  It  is  a  compact  which  the  chancery  court  will  en- 
force ;  and 

3d.  This  is  so,  even  though  it  might  be  admitted  to  pro- 
bate as  a  will  at  law,  and  in  the  probate  court. 

A  will  must  be  ambulatory,  and  its  taking  effect  as  a 
will  must  solely  depend  upon  the  death  of  the  party  whose 
will  it  is. 

The  paper  can  not  be  the  will  of  both.  If  of  either,  it 
can  only  be  the  will  of  him  ivho  died  first.  Had  complain- 
ant died  first,  it  would  (on  the  supposition  of  its  being  a 
will)  have  been  his  will.  Auerback  having  died  fitfet,  it  is 
his  will — not  because  of  and  upon  his  death,  but  because 
Schumaker  has  survived  him.  The  case,  therefore,  is  mach 
stronger  against  its  being  a  will  and  in  favor  of  its  being 
a  contract,  than  that  of  two  persons  uniting  in  a  joint  or 
common  disposition  of  their  joint  or  several  property  to 
third  persons. 

It  is  not  supposed  that  any  case  can  be  found  where  a 
paper  has  been  upheld  as  a  will,  where  its  effect  as  such  is 
dependent  on  the  life  or  death  of  some  other  person  than 
the  testator.  Particular  devises  and  legacies  may  take 
effect  or  not  on  survivorship,  but  no  paper  can  be  a  will, 
the  validity  of  which  depends  on  the  death  of  some  other 
person  than  the  maker. 

Upon  the  supposition  that  the  paper  is  a  will,  it  would, 
translated,  read  thus : 

If  Schumaker  survives  Auerback,  this  is  Auerback's 
will ;  but  if  Auerback  survives  Schumaker,  it  is  Schuma- 
ker's  will. 

The  paper  is  not  ambulatory.  It  is  not  revocable  by 
either,  because  it  contains  covenants  which  are  not  depend- 
ent on  any  disposition  of  property,  and  which  rests  on  val- 
uable consideration.  The  clause  for  the  payment  of  funeral 
expenses  and  debts,  is  a  personal  undertaking,  and  is  to  be 
performed  without  regard  to  whether  deceased  leaves  suffi- 
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cient,  or  indeed  any  estate.  The  agreements  throughout 
are,  and  are  called,  mutual  agreements.  It  is  the  simple 
case  of  a  contract  resting  on  the  consideration  of  mutual 
undertakings. 

It  is  not  revocable  by  one,  because  it  is  the  paper  of  two, 
each  providing  for  its  operation,  (as  before  shown,)  on  the 
contingency  of  survivorship.  The  whole  matter  spends  its 
force  by  the  combined  facts  of  death  and  survivorship.  The 
paper  is  made  on  consideration,  contains  mutual  promises 
and  mutual  undertakings,  and  creates  rights,  all  of  which 
are  incompatible  with  the  ideas  of  revocation. 

The  acts  of  the  parties  show  that  they  did  not  intend 
the  paper  should  be  revocable  by  either.  It  was  made  as 
a  compact — it  was  placed  in  the  hands  of  a  third  person. 
The  parties  thereby  prevented  themselves  from  revoking 
it  by  one  of  the  means  provided  by  the  statutes  of  Ala- 
bama for  revoking  wills — by  cancellation  or  destruction. — 
Eev.  Code,  §  1932. 

That  the  paper  can  not  be  a  will,  is  shown  by  the  follow- 
ing authorities :  Williams'  Ex'rs,  104,  and  notes ;  ib.  10  ; 
1  Lomax  Ex'rs.  105,  106 ;  ib.  3  ;  Hobson  v.  Blackburn,  1  Ad- 
dams,  274,  in  2  Eng.  Eel.  R.,  top  p.  115 ;  Clayton  v.  Liver- 
more,  2  Dev.  &  Bat.  (Law,)  558 ;  2  Hargraves'  Jurid.  Ar- 
guments, 272 ;  Walker  v.  Walker,  14  Critchfield's  Ohio  St. 
Eep.  157. 

The  discussion  in  2  Dev.  &  Bat.  is  referred  to  as  an  able 
examination  of  the  question,  and  as  showing  that  the  pa- 
per is  not  a  will  and  is  a  contract ;  and  although  the  devises 
are  not  of  the  same  character  as  in  the  paper  under  con- 
sideration, the  fact  that  the  survivorship  is  the  matter  on 
which  the  paper  could  operate,  regarded  as  a  will,  makes 
more  strongly  against  its  being  a  will. 

That  a  man  may,  by  contract,  stipulate  for  a  specific  dis- 
position of  his  property  at  his  death,  appears  very  clear 
and  simple.  What  prevents  my  conveying  all  I  have,  re- 
serving a  life  estate? — See  Izard  v.  Middleton,  1  Des.  116; 
Rivers  v.  Rivers,  3  Des.  190;  Nelson  v.  Nelson,  1  Wash. 
(Va.)  136,  and  authorities  supra  ;  Wilkes  v.  Greer  et  al.,  14 
Ala.  437 ;  Scott  v.  Baker,  13  Ala.  182. 

30 
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I  know  of  no  law  that  forbids  a  man  from  making  a  con- 
tract which  prevents  his  disposing  of  his  property  in  a 
given  manner,  by  will. 

That  the  paper  is,  in  equity,  a  contract,  is  shown  by  the 
admirable  opinion  of  Judge  Gaston,  in  2  Dev.  &  Bat.  658 ; 
and  by  14  Ohio,  157,  and  by  14  Ohio,  (supra,)  173,  174. 

In  the  language  of  Brickenhoff,  J.,  in  14  Ohio,  173,  174, 
"  such  wills  as  this  include  something  of  the  nature  of  a 
compact.  Each  provision  must  be  made  in  view  of,  or  in 
consideration  of,  and  be  influenced  by,  every  other  provis- 
ion of  the  will." — Dufour  v.  Fereira,  1  Dickens'  Ch.  R.  410 ; 
2  Hargraves'  Jurid.  Arguments,  116 ;  see,  also,  Hargraves* 
note  to  Walpole  v.  Orford,  3  Yesey,  402.  And  this,  though 
the  paper  might  be  admitted  to  probate  in  the  law  court  as 
a  will.  Indeed,  the  dissenting  opinion  of  Mr.  Justice  Dan- 
iel, in  2  Dev.  &  Bat.,  is  predicated  upon  the  idea,  that  the 
admission  of  the  paper  to  probate  as  a  loill,  in  no  wise 
interferes  with  the  doctrine  of  Dufour  v.  Pereira,  and  he 
insists  that  the  very  paper  there  enforced  as  a  corapact,  had 
been  admitted  to  probate  as  a  ivill,  and  the  note  of  Mr. 
Hargrave,  appended  to  Walpole  v.  Orford,  (3  Yesey,  402,) 
applies  to  a  subsequent  will  that  the  court  had  decided 
was  to  be  probated.  His  position  is,  that  though  the  cod- 
icil revived  the  old  will  as  a  will,  and  thus  destroyed  the 
mutual  will,  yet  if  the  bill  had  been  properly  framed, 
equity  would  have  held  the  executors  under  the  probated 
will  as  trustees  for  the  performance  of  covenants  in  the  mu- 
tual will. 

The  mutual  will  in  Walpole  v.  Oyford  would  have  been 
good  as  a  will,  if  not  revoked  by  a  subsequent  one — for  it 
was,  on  its  face,  a  will — but  in  fact  and  by  reason  of  other 
proof,  it  could  be  made  to  appear  that  it  was  mutual  and 
on  a  compact,  and  that  astute  juridical  scholar,  Mr.  Har- 
grave, evidently  thought  that  the  doctrine  of  Dufour  v. 
Pereira  applied  to  the  case,  had  the  bill  been  framed  to 
meet  this  view. 

B.  Labuzan,  and  Dargan  &  Taylor,  contra. — Is  the  in- 
strument set  up  in  complainant's  bill  a  will  or  a  contract  ? 
We  contend — 
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First — That  it  is  nothing  more  than  the  will  of  each 
party  in  favor  of  the  other.  The  phraseology  of  the  in- 
strument shows  it  to  be  a  will.  The  language  is,  "  That 
we,  being  of  sound  mind  and  memory,  considering  the  un- 
certainty of  life,  do  make  and  declare  this  our  last  will  and 
testament."  The  attestation  shows  it.  It  recites  that  the 
instrument  was  signed,,  sealed  and  delivered  as  the  last  will 
and  testament  of  the  parties  in  the  presence  of  the  wit- 
nesses. It  is  attested  in  the  mode  prescribed  by  law,  and 
takes  effect  upon  such  estate  only  as  they  may  leave  at 
their  death.  The  evidence  shows  that  it  never  was  con- 
sidered as  anything  else  but  their  mutual  wills  in  favor 
of  each  other.  The  situation  and  circumstances  of  the 
parties  repels  the  idea  that  they  intended  to  make  a  con- 
tract binding  and  irrevocable  between  them. — Ex  parte 
Day,  1  Bradford's  Surrogate  (N.  T.)  Rep.  476. 

Lastly,  it  is  shown  to  be  a  will ;  it  is  not  to  take  effect 
until  after  death. — Kinnebrew's  Distributees  v.  Kinnebrew's 
Admrs,  35  Ala.  640,  and  authorities  there  cited. 

There  is  an  expression  in  the  instrument  laid  hold  of  by 
appellant's  counsel,  and  which  he  contends  evinces  a  con- 
tract. It  is  this,  viz  :  "  That  the  survivor  shall  pay  the  debts 
and  funeral  expenses  of  the  party  who  dies  first."  This  is , 
nothing  more  than  the  law  would  require  and  compel  each 
of  them  to  do  out  of  the  property  of  the  decedent. 

Second — We  contend  that  if  the  instrument  is  regarded 
as  a  contract,  it  is  void  — 1st,  because  it  is  without  consid- 
eration, either  good  or  valuable  in  law ;  2d,  because  it  tends 
to  fraud ;  3d,  because  it  is  in  the  nature  of  a  gambling 
transaction ;  4th,  because  it  is  contrary  to  public  poUcy. 
It  is  without  any  valuable  consideration.  Neither  party 
paid  any  money  to  the  other  in  consideration  of  which  they 
were  to  make  their  wills  in  favor  of  each  other.  There 
was  no  debt  due  by  one  to  the  other,  or  services  performed 
by  one  for  the  other,  as  a  consideration  for  making  their 
wills.  It  is  true  that  each  is  required  to  pay  the  debts  and 
funeral  expenses  of  the  one  who  dies  first ;  but  this  is  a 
duty  which  would  be  exacted  by  law  of  any  one  who  ad- 
ministers on  the  property  of  the  decedent. 

There  is  not  even  what  the  law  deems  a  good  consider- 
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ation.  The  consideration  expressed  in  the  instrument,  is 
the  mutual  friendship  and  esteem  the  parties  have  for  each 
other.  In  Kinnbrew's  Distributees  v.  Kinnebrew's  Admr'sy 
it  is  held  that  affection  of  a  grandfather  for  his  grand-child, 
is  not  a  good  consideration. — Kinnebrew^s  Distributees  v. 
Kinnebreid' s  Adrnrs,  35  Ala.  637. 

It  tends  to  fraud.  Wills  are  not  required  to  be  recorded 
until  after  probate.  If  it  is  held,  as  contended  for  by  ap- 
pellants, that  the  property  of  each  is  bound  by  the  will 
from  the  time  of  its  execution,  and  can  not  be  alienated  or 
encumbered,  then  it  operates  a  fraud  on  creditors,  because 
they  could  have  no  notice  of  the  will.  If,  on  the  contrary, 
it  be  held  that  either  may  encumber,  alienate  or  squander 
his  property,  then  it  is  in  fraud  of  the  contract. — See  note 
A  to  case  of  Walpole  v.  Orford,  419,  side  page.  It  is  in 
the  nature  of  a  gambling  transaction.  It  is  a  wager  as  to 
which  will  outlive  the  other.  It  is  contrary  to  public  pol- 
icy. Suppose  Auerback  had  married  after  executing  this 
instrument,  and  had  children.  In  this  event,  the  marriage 
and  birth  of  children  would,  by  our  statute,  be  a  revocation, 
if  the  instrument  be  held  a  will;  but  if  held  a  contract 
and  irrevocable,  the  property  would  be  bound  and  held  by 
the  contract,  and  the  children  in  the  case  supposed,  would 
be  excluded  from  all  participation  in  the  property.  If  it  is 
a  contract  for  one  purpose  it  is  a  contract  for  all  purposes, 
and  binding  as  well  as  if  there  was  marriage  and  issue  as 
if  there  were  not.  It  can  not  be  a  contract  in  one  aspect 
and  for  one  purpose,  and  a  will  in  another  aspect 
and  for  another  purpose.  To  hold  that  children  could  be 
thus  debarred  from  participation  in  the  property  of  the 
parent,  and  thrown  penniless  upon  the  world,  would  be  re- 
pugnant to  justice,  humanity  and  right.  Again,  can  an  in- 
strument be  at  the  same  time  a  will  and  a  contract?  A 
contract  is  defined  to  be  the  meeting  of  two  minds  upon  a 
proposition.  A  will  is  the  expressed  desire  of  a  single 
person  as  to  the  disposition  of  his  property  after  death. 

As  to  the  equity  of  the  bill.  It  is  a  bill  for  the  specific 
performance  of  an  alleged  compact.  The  right  to  call  upon 
a  court  of  equity  for  the  specific  performance  of  a  contract 
between  parties  is  a  mutual  right,  and  is  a  matter  not  im- 
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perative  upon  the  court  to  grant,  but,  in  the  sound  discre- 
tion of  the  court  to  grant,  or  refuse,  under  all  the  circum- 
stances of  the  case.  The  right  being  mutual  between  the 
parties,  those  standing  in  the  place  of  the  parties  have  the 
same  right  as  the  parties  themselves. — 2  Story's  Eq.  Juris- 
prudence, p.  110. 

Now  suppose  Auerback,  at  his  death,  instead  of  leaving 
property  unencumbered,  had  owed  debts  to  that  amount 
over  and  above  the  value  of  his  property,  could  Auerback's 
creditors  have  filed  a  bill  in  chancery  to  compel  Schuma- 
ker to  take  Auerback's  property  and  pay  his  debts  beyond 
the  property  left  ?  We  think  not,  because  it  would  be  in- 
equitable. If,  then,  Auerback  had  left  at  his  death,  more 
debts  than  his  property  would  pay,  and  Schumaker  could 
not  be  compelled  to  take  the  property  under  this  instru- 
ment, and  pay  all  of  Auerback's  debts,  it  would  be  inequi- 
table and  unjust  to  allow  him  to  take  the  property,  because, 
at  Auerback's  death,  it  was  clear  of  all  incumbrance.  To 
do  this  would  be  to  destroy  any  mutuality  of  obligation. 

It  would  result  in  this,  viz :  That  it  would  leave  to  Schu- 
maker the  right  to  take  the  property  if  unencumbered,  or 
to  reject  it  if  encumbered. 

The  authorities  cited  by  appellant  to  show  that  this  in- 
stiument  is  a  compact  to  make  mutual  wills,  do  not  sus- 
tain the  proposition.  There  is  but  one  case  to  be  found  in 
all  the  books  where  it  has  been  expressly  held,  that  where 
parties  enter  into  a  contract  to  make  mutual  wills,  that  a 
court  of  equity  will  enforce  such  an  agreement.  That  is 
the  case  of  Bufour  v.  Pereira,  1  Dickens'  Ch.  Rep.,  and  is 
totally  variant  from  the  case  now  under  consideration.  We 
have  not  been  able,  after  the  most  diligent  search,  to  find 
this  case.  The  notices  we  have  of  it,  are  contained  in  the 
following  works  :  Williams  on  Exr's,  chap.  3,  Title,  Revo- 
cation of  Wills  of  Personality,  vol.  1,  p.  71 — 2d  American 
from  2d  London  edition,  and  the  case  of  Lord  Walpok  v. 
Lord  Or/ord,  3  Yesey,  402. 

The  marked  and  prominent  distinction  between  this  case, 
and  the  one  under  consideration,  is  this :  That  in  the  case 
of  Dufour  V.  Fereira,  the  mutual  will  was  not  revoked,  or 
attempted  to  be  revoked  during  the  lives  of  the  parties, 
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and  not  until  long  after  the  death  of  the  husband,  and  after 
the  wife  had  proven  his  part  of  the  mutual  will,  and  en- 
joyed the  property  of  the  husband  under  it,  for  seventeen 
years.  Even  then,  there  was  no  effort  to  enforce  a  per- 
formance of  her  part  of  the  mutual  will  between  herself 
and  her  husband,  but  simply  to  prevent  her  from  interfer- 
ing with  his  will  as  to  other  provisions  contained  in  it. 

In  the  case  now  before  the  court,  the  mutual  will  was 
revoked  by  Auerback,  by  his  subsequent  will  during  the 
life  of  himself  and  Schumaker,  We  assert,  without  fear 
of  contradiction,  that  there  is  no  case  to  be  found  in  any 
of  the  books  which  decides,  that  where  parties  make  mu- 
tual wills  in  favor  of  each  other,  and  during  the  lives  of 
the  parties  one  of  them  revokes  his  will,  that  he  has  not 
the  right  to  do  so,  with  or  without  notice  to  the  other.  If 
there  is  no  revocation  of  the  mutual  will  by  either  of  the 
parties,  by  making  a  subsequent  will  or  in  any  other  mode, 
perhaps  it  may  be  that  this  binds  the  survivor.  But  that 
is  not  the  case  here.  It  is  argued  and  contended  by  ap- 
pellant, that  neither  party  can  revoke  during  life,  without 
notice  to  the  other.  What  sort  of  a  contract  is  that,  I  ask, 
which  one  party  can  annul  at  his  pleasure,  without  the  as- 
sent of  the  other,  upon  bare  notice  to  him  that  he  intends 
to  do  so.  A  contract  is  a  mutual  agreement  and  mutually 
binding,  and  neither  party  to  it  can,  at  his  own  mere  will 
and  pleasure,  abrogate  it.  It  would  appear  from  the  re- 
marj^s  of  Mansfield,  that  in  the  case  of  Dufour  v.  Pereira, 
there  was  an  express  covenant  between  the  parties  not  to 
revoke. — See  Walpole  v.  Orford,  side  page  41^.  But  if  there 
was  no  such  covenant,  and  the  covenant  had  to  be  implied, 
the  court  would  not  do  so,  as  it  would  be  "  big  with  fraud." 
See,  also,  the  remarks  of  the  attorney-general,  same  case, 
side  page  414,  saying,  "  if  he  was  not  at  liberty  to  revoke 
without  notice,  admits  he  had  power  to  revoke  ;  then  how 
is  it  proved  he  could  not  without  notice  ?  That  is  a  most 
important  term  in  the  agreement."  In  the  case  now  before 
the  court,  there  is  no  covenant  not  to  revoke,  and  it  can  not  be 
implied.  The  attorney-general  further  says — same  case  and 
page — "  if  it  had  been  by  deed,  no  professional  man  would 
have  permitted  it  to  be  done  without  a  power  of  revocation 
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inserted :  if  by  will,  it  would  not  be  inserted,  because  the 
law  gives  a  power  of  revocation."  See,  also,  the  remarks 
of  the  chancellor,  same  case,  side  page  419,  to  the  same 
effect.  We  do  not  impugn  the  correctness  of  the  decision 
in  Dufour  v.  Pereira,  but  deny  that  (even  upon  the  imper- 
fect report  of  it  in  Williams  on  Executors,  ante,  and  in  the 
case  of  Walpole  and  Orford,)  it  has  any  application  to  this 
case.  The  decision  has  never  been  followed  up  in  any  ad" 
judged  case,  and  the  courts,  since  that  time,  have  mani- 
fested reluctance  to  bring  any  case  within  the  rule  estab- 
lished by  it.  The  facts  in  that  case  might  warrant  such  a 
decision ;  the  facts  in  this  do  not. 

In  opposition  to^the  authorites  cited  by  appellant,  and 
to  show  that  the  instrument  is  a  ivill  and  revocaNe,  and  not 
a  contract  and  irrevocable,  we  refer,  in  addition  to  our  argu- 
ment, to  the  following  authorities  :  35  Ala.  Rep.  640 ;  19 
ib.  69 ;  2  ib.  152  ;  1  Bradford's  N.  Y.  Surrogate  R.  476 ; 
Walker  v.  WaUer,  14  Ohio  R.  157  ;  28  Georgia  Rep.  98  ; 
26  Conn.  Rep.  452  ;  and  would  add,  that  had  not  the  in- 
strument been  revoked,  it  might  have  been  probated  in 
this  county  as  a  will,  and  that  even  if  it  is  not  probated  as 
a  will,  it  is  nothing.  Failing  to  be  a  will,  does  not  neces- 
sarily make  it  a  compact.  It  can  not  be  a  compact  and 
irrevocable,  because  there  was  no  valuable  and  necessarily 
mutual  consideration ;  because,  it  -was  concerning  no  sub- 
ject matter  in  esse.  It  was  simply  an  attempt  to  convey 
such  property  as  might  be  in  existence  at  the  death  of  the 
parties,  and  because  it  was  a  chance  bargain  against  pub- 
lic policy,  and  which  can  not  be  enforced  in  equity. — 35 
Ala.  Rep.  640;  1  Swift's  Digest,  186,  189,  193;  1  Dessa- 
seure  Kep.  121 ;  37  Ala.  Rep.  635. 

B.  F.  SAFFOLD,  J.— Was  the  writing  between  Schu- 
maker  and  Auerback  a  compact,  and  not  a  will,  or  is  it  a 
will  containing  a  compact  irrevocable  after  its  execution, 
or  a  will  simply,  and,  therefore,  revocable  by  a  subsequent 
one? 

The  intention  of  the  maker  is  the  guide  in  construing 
all  conveyances  of  property.  This  intention  must  be  dis- 
covered mainly  from  the  instniment  itself,  aud  parol  testi- 
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mony  can  only  be  received  to  explain  ambi  gnities.  A  writin  g 
may  admit  of  construction,  either  as  a  deed  or  as  a  will. 
In  such  a  case  that  interpretation  should  be  given  to  it 
which  will  effect  the  will  of  the  maker,  and  best  preserve 
the  rights  of  other  contracting  parties.  So  controlling  is 
this  rule,  that  in  Golding  v.  Golding,  24  Ala.  122,  an  instru- 
ment conveying  a  posthumous  interest  was  regarded  a 
deed,  because  it  could  not  operate  as  a  will  for  want  of  the 
requisite  number  of  witnesses  ;  and  in  Kinnehrew's  Distr's 
V.  Kinnebreto's  Adm'rs,  35  Ala.  628,  a  gift  of  money  at  the 
death  of  the  donor  was  construed  to  be  a  will,  because^ 
being  a  voluntary  executory  trust,  it  would  not,  as  a  pro- 
vision of  an  instrument  operative  inter  vivos,  be  enforced 
by  a  court  of  equity. 

In  this  case,  the  inducement  to  the  writing  is  stated  to 
be  the  long  friendship,  and  mutual  esteem  of  the  parties. 
They  say  it  is  their  mutual  agreement,  and  declare  that  it 
is  their  last  will  and  testament.  The  survivor,  after  the 
death  of  the  other,  is  to  pay  all  the  expenses  of  his  sick- 
ness and  burial,  and  whatever  debts  may  be  established 
against  his  estate  by  proof.  He  is  also  to  take  possession 
of  the  estate,  and  hold  it  for  his  own  sole  use  and  benefit. 
They  subscribe  their  names,  and  affix  their  seals  to  it  as 
their  last  will  and  testament.  The  witnesses  attest  that 
they  so  declared  and  published  it  to  them,  and  requested 
them  to  subscribe  their  names  as  witnesses  to  that  effect, 
which  they  did  in  their  presence,  and  in  the  presence  of 
each  other.  The  disposition  of  the  property  is  posthu- 
mous entirely.  No  present  interest  is  granted,  and  nc 
consideration  present,  or  within  a  reasonable  or  given  time 
is  required.  The  depositions  of  the  witnesses,  though 
somewhat  variant  in  characterizing  it,  are  not  so  precise 
and  authoritative  as  the  evidence  derivable  from  the  paper 
itself.  No  questions  were  asked  them  tending  to  a  dis- 
crimination between  a  deed  and  a  will. 

Viewed  as  a  contract,  the  most  favorable  interpretation 
of  it  would  be,  that  each  party,  by  a  joint  instrument, 
created  in  his  own  property  a  life  estate  to  himself,  with 
remainder  to  the  other  if  he  survived.  The  embarrass- 
ments attaching  to  property  in  this  condition,  and  the  evi\ 
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tendency  of  secret  executory  agreements,  not  to  be  revealed 
perhaps,  until  death  had  cut  off  the  victim  of  fraud,  make 
ns  averse  to  pronounce  this  a  compact,  in  the  absence  of 
express  declaration  to  that  effect,  or  unavoidable  deduc- 
tion from  its  terms. 

In  Habergham  v.  Vincent^  2  Vesey,  230,  Mr.  Justice  Bul- 
ler  said  :  "  The  cases  have  established  that  an  instrument 
in  any  form,  whether  a  deed  poll,  or  indenture,  if  the  ob- 
vious purpose  is  not  to  take  place  till  after  the  death  of 
the  person  making  it,  shall  operate  as  a  will.  The  cases 
for  that  are  both  at  law  and  in  equity ;  and  in  one  of  them 
there  were  express  words  of  immediate  grant,  and  a  con- 
sideration to  support  it  as  a  grant ;  but  as  upon  the  whole 
the  intention  was  it  should  have  a  future  operation  after 
death,  it  was  considered  as  a  will."  Of  all  instruments  a 
will  is  least  governed  by  form.  No  matter  how  inartificial 
the  expression,  if  the  testamentary  disposition  of  the 
maker  is  disclosed,  it  will  control  any  contrary  title  or 
designation  he  may  have  given  to  it. — Jarman  on  Wills, 
(3d  Am.  ed.  marg.  p.  12.) 

The  result  of  what  has  been  said  is,  that  the  instrument 
in  question  must  be  treated  as  a  will,  unless  some  consid- 
eration other  than  its  testamentary  character  forbids  us  to 
do  so.  It  is  executed  by  two  persons  jointly,  and  disposes 
of  the  separate  property  of  each  in  favor  of  the  other. 
The  law  respecting  joint,  or  mutual  wills,  is  in  much  con- 
fusion. It  is  broadly  asserted,  by  some  authors,  that  they 
are  unknown  to  the  testamentary  law  of  England.  But 
this  Assertion  is  not  supported  by  the  cases  whence  it  is 
derived.  In  Edbson  v.  Blackhui-n,  1  Adams'  Eccl.  E.  2?4, 
the  joint  will,  the  probate  of  which  as  the  will  of  the  sis- 
ter, was  rejected  on  the  ground  evidently  of  the  irrevoca- 
bility, had  before  been  admitted  to  probate  as  the  will  of 
the  brother.  In  Dufour  v.  Pereira,  1  Dick.  419,  the  wife 
was  held  to  have  bound  her  assets  to  make  good  all  the 
bequests  of  the  mutual  will  of  herself  and  her  husband, 
because  she  had  proved  it  as  the  will  of  her  husband,  and 
had  accepted  and  enjoyed,  for  a  number  of  years,  the 
bequests  in  her  favor.  There  was  no  probate  of  it  as  her 
will ;  but,  on  the  contrary,  a  subsequent  will  made  by  her 
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was  proved.  The  case  of  Walpole  v.  Orford,  3  Yesey,  402, 
is  scarcely  an  authority.  The  subject  is  discussed,  but  no 
decision  is  made.  The  American  decisions  by  no  means 
accord.  In  Clayton  v.  Liverman,  2  Dev.  and  Bat.  (N.  C.) 
B.  558,  it  was  held  that  a  testamentary  paper,  executed  by 
two  persons,  could  not  be  proved  as  a  joint  or  mutual  will, 
nor  could  it  be  proved  as  the  separate  will  ol  either,  be- 
cause it  purported  to  be  joint,  and  also  implied  an  agree- 
ment. But  on  this  latter  proposition  Judge  Daniel  dis- 
sented, insisting  that  so  far  as  related  to  the  portion  of 
property  belonging  to  each,  it  was  a  separate  testament,, 
and  revocable,  there  being  no  evidence  of  any  agreement 
to  the  contrary.  In  Walker  v.  Walker,  14  Critch.  Ohio 
State  Eep.  157,  it  was  held  that,  "  where  a  husband  and 
wife,  each  being  the  separate  owner  of  property,  join  in 
the  execution  of  an  instrument  in  the  form  of  a  will,  and 
treating  the  separate  property  of  each  as  a  joint  fund, 
bequeathed  legacies  and  devised  lands  to  divers  persons, 
the  same  can  not  be  admitted  to  probate  as  the  joint  will 
of  both  parties,  nor  as  the  separate  will  of  either."  The 
reason  upon  which  this  decision  mainly  rests  is  that  it  con- 
travenes the  policy  of  the  law  in  respect  to  the  revocable 
nature  of  wills.  Two  out  of  five  judges  dissented.  In 
Ex  'parte  Day,  1  Bradford's  Surrogate  K.  (N.  T.)  476,  the 
proposition  was  broadly  maintained  that  a  joint  or  mutual 
will  is  valid,  and  may  be  admitted  to  probate  on  the 
decease  of  either  of  the  parties  as  his  will.  This  case 
was  one  in  which  a  will  executed  by  husband  and  wife  was 
propounded  for  probate.  It  is  represented  meagerly  in 
the  last  clause,  as  "a  testamentary  disposition  by  the  dece- 
dent's wife  of  some  property  belonging  to  her  in  her  own 
right,"  and  was  proved  as  the  will  of  the  husband.  In 
Lewis  V.  Scqfield,  26  Conn.  E.  452,  and  Evans  v.  Smith,  28 
Ga.  E.,  mutual  wills,  as  distinguished  from  joint  wills,  as 
where  two  persons  join  in  the  execution  of  one  testamen- 
tary instrument,  declaring  that  the  survivor  shall,  after  the 
death  of  the  other,  have  his  property,  have  been  upheld, 
because,  though  joint  in  form,  it  is  several  in  operation 
and  effect,  there  being  but  one  giver  and  one  taker,  and  in 
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substance  and  effect,  but  the  one  testament  of  the  first 
decedent. 

The  best  summary  of  the  law,  on  this  interesting  and 
somewhat  intangible  subject,  as  derived  from  the  author- 
ities entitled  to  the  greatest  consideration,  is  that  two  or 
more  persons  may  execute  a  joint  will,  which  will  operate 
as  if  executed  separately  by  each,  and  will  be  entitled  to, 
and  will  require  a  separate  probate  upon  the  decease  of 
«ach,  as  his  will.  But  if  the  will  so  provides,  and  the  dis- 
position of  the  property  requires  it,  the  probate  should  be 
delayed  until  the  death  of  both,  or  all,  of  the  testators. 
The  assertion  in  Eedfield  on  the  Law  of  Wills,  p.  183,  §  25, 
that  it  is  settled  in  the  court  of  chancery,  by  a  great  num- 
ber of  decisions,  that  mutual  wills,  duly  executed,  become 
irrevocable  in  equity,  after  the  death  of  either  party,  is  not 
sustained  to  that  extent  by  the  authorities  there  cited.  It 
needs  the  limitation  that,  under  the  contingency  stated, 
they  may  be  in  some  cases  enforced,  in  equity,  as  a  com- 
pact. 

The  will  under  consideration,  though  made  by  two,  is  not 
a  joint  will,  because  by  its  terms  it  can  be  only  the  will  of 
him  who  dies  first.  The  survivor  is  to  take  all  the  prop- 
erty of  the  other,  and  no  further  disposition  is  made. 
Though  classed  under  the  general  denomination  of  mutual 
wills,  it  is  not  in  fact  such,  because  the  term  implies  the 
will  of  two  persons.  It  is,  therefore,  the  separate  will  of 
the  first  decedent. 

Is  there  any  thing  of  the  essence  of  a  compact  in  it 
which  should  interfere  with  its  revocability  ?  Can  he  who 
dies  first,  or  the  survivor,  be  injured  if  it  be  deemed  revo- 
cable. The  first  decedent,  while  he  lives,  can  receive  noth- 
ing from  the  other,  and  his  death  concludes  the  operation 
of  the  instrument  as  to  any  reciprocal  or  hoped  for  advan- 
tage. On  the  other  hand,  if  he  revokes  it,  and  makes 
other  disposition  of  his  property,  the  survivor  is  not 
injured.  This  would  be  the  case  if  only  a  moment  inter- 
vened between  their  deaths,  or  if  they  died  at  the  same 
instant. 

The  suggestions  in  the  English  cases  that  notice  of  the 
purpose  to  revoke  should  be  given  to  the  other  parties. 
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does  not  seem  to  present  a  sufficient  point  of  support  for 
the  power  of  revocation,  which  ought  rather  to  be  regarded 
as  the  essence  of  a  will. 

The  admission  in  evidence  of  the  deposition  of  Egloffe 
has  not  been  discussed  by  the  appellant's  counsel,  and  is 
not  deemed  material  in  the  decision  of  this  cause. 

No  other  issue  respecting  the  validity  of  the  last  will  of 
the  decedent,  Auerback,  is  made  than  that  herein  consid- 
ered. 

The  decree  is  affirmed. 


SOUTHEKN  EXPEESS  COMPANY  vs.  CROOK. 

[action  against  expkess  company,  as  common  caebieb,  fob  damages  fob 
failuee  to  deliveb  cotton.  ] 

1.  Common  carriers  ;  when  express  companies  are. — Express  companies  who 
are  engaged  not  only  in  the  transportation  of  small  parcels,  packages, 
and  articles  of  value,  properly  so-called,  but  also  in  the  carriage  of 
goods,  wares  and  merchandise,  and  of  the  great  staples  and  products 
of  the  country,  are  common  carriers,  and  subject  to  the  liabilities  im- 
posed by  law  upon  such  persons. 

S.  Same,  liabilities  of;  how  may  be  limited  hy  special  contract. — Their  lia- 
bilities may  be  reasonably  limited  by  special  contract,  but  public  policy 
will  not  permit  common  carriers,  even  by  special  contract,  to  be  ex- 
empted from  damages  for  losses  occasioned  by  the  negligence  or  mis- 
feasance of  themselves,  or  their  servants. 

3.  Same,  general  notices  in  relation  to  ;  tvhen  optative. — General  notices, 
in  relation  to  the  liabilities  of  common  carriers,  are  of  no  avail  unless 
reduced  to  the  form  of  a  special  stipulation,  and  signed  by  the  party 
sending  the  goods,  or  be  so  brought  home  to  his  knowledge  as  to  show 
his  assent  thereto,  and  be  also  just  and  reasonable. 

4.  Same,  printed  receipts  limiting  liability,  if  no  value  is  named  in ;  when 
will  be  liable  notwithstanding. — The  printed  receipts,  generally  given 
and  used  by  common  carriers,  containing  conditions  limiting  their  lia- 
bilities to  a  certain  sum,  unless  the  value  of  each  package  is  named  and 
stated  therein,  will  not  exempt  them  from  liability  for  the  value  of  pack- 
ages lost  by  the  negligence  or  fraud  of  themselves  or  their  agents. 

5.  Same,  statement  of  value  of  package  ;  when  will  be  presumed  to  he  waived. 
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If  the  size  or  appsarance  of  a  package  fairly  indicates  that  its  value  is 
greater  than  the  sum  so  named,  the  carrier  will  be  presumed  to  waive 
the  necessity  of  stating  a  value,  unless  the  attention  of  the  shipper  is 
called  to  the  conditions,  and  the  value  of  the  package  is  required  to  be 
given. 

6.  **  Package ;"  what  is  not,  in  legal  contemplation. — ^Bales  of  cotton,  in 
legal  contemplation,  are  not  packages,  within  the  meaning  of  that  word, 
as  commonly  understood  when  used  in  such  receipts.  Nor  are  they 
articles,  the  value  of  which  is  necessary  to  be  stated  to  enable  the  car- 
rier to  understand  the  extent  of  his  responsibility,  or  the  care  which 
should  be  observed  in  their  transportation,  or  the  sum  to  be  charged 
for  their  carriage. 

7.  Charge  to  jury ;  what  should  he  refuted. — A  charge  that  seems  to  put 
upon  the  jury  the  determination  of  a  question  which,  on  the  evidence, 
more  properly  belongs  to  the  court,  should  be  denied. 

8.  Actions  ex-contrcvctu  or  tx-delicio  ;  what  form  sufficient  in  either  case. — 
Under  our  system  of  pleading  and  practice,  a  complaint  in  the  form 
given  in  the  Revised  Code  against  a  common  carrier,  is  sufficient  to 
authorize  a  recovery,  whether  the  cause  of  action  be  ex-contractu  or  ex- 
delicto. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  Hon.  B.  L.  Whelan. 


This  was  an  action  by  the  appellee,  Crook,  against  the 
Southern  Express  Company,  as  a  common  carrier,  to  re- 
cover damages  for  the  failure  to  deliver  two  bales  of  cotton 
which  defendant  undertook  to  carry  from  Blue  Mountain  to 
Selma,  and  there  deliver  to  Williams  &  Boyd,  as  agents  for 
the  plaintiff.  The  complaint  is  in  the  form  given  in  the 
E-evised  Code  for  complaint  against  a  common  carrier. 

No  pleas  appear  to  have  been  filed.  On  the  trial  in  the 
court  below,  the  plaintiff  introduced  the  following  receipt, 
executed  by  the  agent  of  said  company  at  Blue  Mountain : 

"  Southern  Express  Company, 

"  Blue  Mountain,  Jan'y  2J,  1866. 
"  Eeceived  of  W.  P.  Crook  two  bales  of  cotton,  (valued 

at dollars,  and  for  which  amount  the  charges 

are  made  by  said  company,)  marked  (W.  P.  C,  and  shipped 
to  Williams  &  Boyd,  Selma,)  which  it  is  mutually  agreed 
is  to  be  forwarded  to  our  agency,  nearest  or  most  conve- 
nient to  the  destination  only,  and  there  delivered  to  other 
parties   to  complete  the   transportation.     It  is    further 
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agreed,  and  is  part  of  the  consideration  of  this  contract, 
that  the  Southern  Express  Company  is  not  to  be  held  lia- 
ble or  responsible  for  the  property  herein  mentioned,  for 
any  loss  or  damage  arising  from  the  dangers  of  railroad, 
ocean,  steam  or  river  navigation,  leakage,  fire,  or  from  any 
cause  whatever,  except  the  same  be  proved  to  have  occurred 
through  the  fraud  or  gross  negligence  of  its  agents  or  ser- 
vants, unless  specially  insured  by  it  and  so  specified  in  this 
receipt,  which  insurance  constitutes  the  limit  of  the  liabil- 
ity of  the  Southern  Express  Company  in  any  event ;  and  if 
the  value  of  the  property  above  described  is  not  stated  by 
the  shippers  at  the  time  of  the  shipment  and  specified  in 
the  receipt,  the  holder  hereof  will  not  demand  of  the 
Southern  Express  Company  a  sum  exceeding  fifty  dollars 
for  the  loss,  or  detention  of,  or  damage  to  each  package 
herein  receipted  for.  Nor  shall  said  company  be  responsi- 
ble for  the  safety  of  said  property  after  its  arrival  at  its 
place  of  destination.  All  articles  of  glass,  or  of  liquids, 
will  be  taken  at  shipper's  risk  only,  and  the  shipper  agrees 
that  the  company  shall  not  be  held  responsible  for  any 
injury  or  loss  h-^  breakage,  leakage,  or  otherwise. 
"  For  the  company, 

C.  Glover." 

"Freight C. 

"  Charges  on  value . .  ,  $  " 

All  the  parts  of  the  receipt,  except  the  articles,  name  of 
consignee,  destination,  and  signature  of  agent,  were  printed. 

The  failure  to  deliver  the  cotton  at  Selma,  its  delivery 
to  a  stranger,  and  a  demand  before  suit,  and  the  value  of 
the  cotton,  and  its  weight  in  January,  1866,  were  proved 
by  the  plaintiff.     The  defendant  offered  no  evidence. 

"  On  this  state  of  proof,  the  court  charged  the  jury,  that 
if  they  believe  from  the  evidence  that  two  bales  of  cotton 
were  delivered  by  the  plaintiff  to  the  defendant,  to  be  de- 
livered by  the  defendant  to  Boyd  &  Williams,  as  agents  of 
the  plaintiff  in  Selma,  and  if  said  cotton  was  lost  by  the 
gross  negligence  of  the  agents  of  the  defendant,  then  the 
plaintiff  is  entitled  to  recover  the  value  of  said  cotton,  at 
the  time  it  was  so  lost,  with  interest  thereon."  To  which 
charge  defendant  excepted. 
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"^  .... . ^^ 

At  the  request  of  the  plaintiflf,  the  court  charged  the 
jury  as  follows :  "  If  the  defendant  was  a  common  carrier, 
and  received  two  bales  of  cotton  from  the  plaintifiF  on  Jan- 
uary 29th,  1866,  to  be  carried  to  Selma  and  there  to  be 
delivered  to  Williams  &  Boyd  for  a  reward,  and  the  defend- 
ant carried  the  cotton  to  Selma,  and  there,  on  the  30th  of 
January,  1866,  delivered  it  to  Monks,  Edwards  &  Co.,  and 
thereby  said  cotton  was  lost  to  the  plaintiff,  then  the  plain- 
tiff is  entitled  to  recover  the  value  of  the  cotton  on  the 
30th  day  of  January,  1866,  and  interest  thereon  to  the 
present  time."     To  which  charge  defendant  excepted. 

The  defendant  then  asked  the  following  charges  in  writ* 
ing  to  be  given  to  the  jury : 

"  1st.  If  the  jury  believe  from  the  evidence  that  at  the 
time  of  the  shipment  of  the  two  bales  of  cotton,  mentioned 
in  the  receipt,  no  value  was  put  upon  the  cotton  and  ex- 
pressed in  said  receipt,  then  the  plaintiff  can  not  recover 
more  th^n  $50  for  each  package,  if  the  same  are  lost. 

"  2d,  The  terms  of  the  receipt  in  evidence  do  not  fix  on 
the  defendant,  in  this  case,  the  liabilities  of  common  car- 
riers, and  if  the  cotton  was  delivered  to  defendant  upon 
said  contract,  (as  expressed  in  the  receipt,)  and  was  lost 
by  being  delivered  to  the  wrong  person,  the  plaintiff  can 
not  recover  in  this  action. 

"  3d.  If  the  defendant  was  not  a  common  carrier  in  the 
receipt  of  this  cotton,  then  the  plaintiff  is  not  entitled  to 
recover  in  this  action." 

The  court  refused  to  give  all  or  any  of  the  charges,  and 
the  defendant  duly  excepted. 

The  charges  excepted  to,  and  the  refusal  to  give  the 
charges  asked,  are  now  assigned  for  error. 

Morgan  &  Lapsley,  for  appellant. — 1.  Carriers  can  cer* 
tainly  limit  and  qualify  their  liability. — M.  '&  0.  B.  B.  Co. 
V.  Hopkins,  41  Ala.  486 ;  York  v.  Central  R.  B.  Company ^ 
3  Wallace,  108. 

2.  They  can  limit  and  qualify  their  liability  by  stipula- 
tions requiring  shippers  to  disclose  value  of  package,  and 
contract  specially  foi'  the  amount  of  responsibility. 
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This  proposition  is  sanctioned  by  reason  and  common 
sense,  for — 

1st.  Every  contracting  party  has  a  right  to  know  the  ex- 
tent and  amount  for  which  he  is  binding  himself ; 

2d.  Unless  he  knows  the  amount  of  his  Hability,  he  can 
not  be  said  to  consent  to  it ; 

3d.  Unless  express  and  other  carriers  can  demand  speci- 
fication of  value,  they  are  liable  to  be  imposed  on,  because 
they  are  bound  to  take  what  is  offered. 

It  is  sanctioned  by  many  and  high  authorities  for  a  hun- 
dred years  back.  Lord  Mansfield,  in  Gibbon  v.  Paynton, 
(4  Burrow,  230,)  says,  "  that  carriers  are  only  bound  for  what 
they  are  fairly  told  of."  This  was  decided  in  the  absence 
of  special  contract  such  as  we  have  in  this  case.  See,  also, 
the  following :  2  Greenl.  Ev.  §  215 ;  Clarke  v.  Gray,  6  East, 
663 ;  Clay  v.  Willan,  1  H.  Blackstone,  298 ;  Orange  Bk.  v. 
Brown,  9  Wend.  115  ;  Selwyn,  Nisi  Prius,  vol.  1,  Am.  Notes, 
page  420,  note  1 ;  Nevins  v.  Bay  St.  Bk.  Co.,  4  Bosw.  232  ; 
Redf.  on  Carriers,  p.  52,  note  10,  citing  cases ;  Angell  on 
Carriers,  p.  250 ;  Bowman  v.  Am.  Ex.  Co.,  21  Wis.  162. 

3.  Wherever  special  contract  exists,  changing  the  char- 
acter of  a  carrier  from  a  common  to  a  private  carrier,  the 
latter  can  not  be  declared  against  as  a  common  carrier ; 
but  the  action  must  be  on  the  special  contract  or  for  a 
breach  of  duty  arising  out  of  such  contract.  The  above  is 
a  quotation  from  Story  on  Bailm.,  §  551 ,  p.  548,  (citing  26 
Verm.  248 ;  13  Ad.  &  Ellis,  (N.  S.)  347 ;  5  Eng.  Law  &  Eq. 
329.)     See,  also,  York  v.  Central  R.  B.,3  Wallace,  107. 

This  was  a  special  contract,  and,  therefore,  the  express 
company  ceased  to  be  common  carriers  and  became  as  pri- 
vate bailees  for  hire— and  should  have  been  so  declared 
against.  The  third  charge  asked  by  defendant  and  refused 
by  the  court,  should  have  been  given. 

4.  If  it  is  sought  to  charge  the  express  company  for  neg- 
ligence, then,  again,  we  say  the  form  of  action  is  wrong. 
They  should  have  brought  an  action  in  form  ex-delicto,  or 
at  any  rate,  the  complaint  should  have  alleged  negligence 
or  some  misconduct  on  part  of  the  company  or  its  agents 
or  servants. — See  Eedf.  on  Negligence,  p.  12,  note  3 ;  Nee- 
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dies  V.  Howard,  1  E.  D.  Smith,  58  ;   Weed  v.  Saratoga  R.  M., 
19  Wend.  534. 

John  T.  Heflin,  and  Pettus  &  Dawson,  contra, 
[Appellee's  brief  did  not  come  into  Reporter's  hands.] 

PECK,  C.  J. — Express  companies  were  originally  formed 
for  the  purpose  of  carrying  and  transporting,  mainly, 
money,  treasure,  and  other  valuables,  and  the  value,  rather 
than  the  weight  or  size  of  the  parcel  or  package,  was 
looked  to  in  determining  the  price  to  be  charged  for  the 
transportation,  and  the  risk  thereby  incurred. 

There  was,  therefore,  great  propriety  in  having  the  value 
of  the  articles  known,  that  the  carrier  might  understand 
the  extent  of  his  responsibility,  and  also  have  some  rea- 
sonable data  to  govern  him,  as  to  the  compensation  to  be 
charged  for  the  care  and  dangers  he  took  upon  himself. 

Of  late  years,  however,  these  companies  have  greatly 
increased  in  number,  and  in  the  nature,  character  and 
extent  of  the  business  in  which  they  are  engaged. 

They  are  now  competitors  and  rivals  with  the  other 
great  transportation  enterprises  of  the  day,  and  are 
engaged  not  only  in  the  transportation  of  comparatively 
small  parcels  and  packages,  and  articles  of  value,  properly 
so-called,  but  also  in  the  carriage  of  goods,  wares  and  mer- 
chandise, and  of  the  great  staples  and  products  of  the 
country. 

Consequently  they  have  become,  in  every  just  sense  of 
the  term,  common  carriers,  and  must  be  held  to  the  lia- 
bilities that  the  law  imposes  upon  such  persons. 

These  liabilities,  it  is  well  understood,  may  be  reasonably 
limited  by  special  contract,  but  public  policy  will  not  per- 
mit a  common  carrier,  in  this  way,  to  be  exempted  from 
damages  for  losses  occasioned  by  the  negligence  or  mis- 
feasance of  himself,  or  of  his  servants. — Mobile  <fc  Ohio 
R.  R.  Go.  V.  Hopkins,  41  Ala.  486. 

In  a  note  on  page  302,  1  vol.  Redfield  on  Railways,  it  is 
said,  "mere  general  notices  in  regard  to  the  liabilities  of 
31 
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carriers  are  of  no  avail,  unless  reduced  to  the  form  of 
special  stipulations,  and  signed  by  the  party  sending  the 
goods,  and  be  also,  in  the  opinion  of  the  court  before 
whom  the  case  shall  be  tried,  just  and  reasonable." 

In  the  present  case,  the  action  is  brought  to  recover 
damages  for  the  loss  of  two  bales  of  cotton. 

The  defendant's  agent,  at  the  time  of  the  shipment,  gave 
to  the  plaintiff,  the  appellee  in  this  court,  a  receipt,  con- 
sisting of  a  printed  form,  and  filled  up  and  signed  by  said 
agent. 

The  cotton  was  shipped  at  Blue  Mountain,  and  was  to 
be  delivered  in  Selma  to  plaintiff's  consignees,  named 
therein. 

The  following  portion  of  said  receipt  is  found  in  the 
printed  part  thereof,  to-wit:  "It  is  further  agreed^ 
and  is  part  of  the  consideration  of  this  contract,  that 
the  Southern  Express  Company  is  not  to  be  held  lia- 
ble or  responsible  for  the  property  herein  mentioned,  for 
any  loss  or  damage  arising  from  the  dangers  of  railroad, 
ocean,  steam  or  river  navigation,  leakage,  fire  or  any  other 
cause  whatever,  except  the  same  be  proved  to  have  occur- 
red through  the  fraud  or  gross  negligence  of  its  agents,  or 
servants,  unless  specially  insured  by  it,  and  so  specified  in 
this  receipt,  which  insurance  constitutes  the  limit  of  the 
liability  of  the  Southern  Express  Company,  in  any  event ; 
and  if  the  value  of  the  property  above  described  is  not 
stated  by  the  shipper,  at  the  time  of  shipment,  and  speci- 
fied in  this  receipt,  the  holder  hereof  will  not  demand  of 
the  Southern  Express  Company  a  sum  exceeding  fifty  dol- 
lars for  the  loss  or  detention  of,  or  damage  to  each  pack- 
age herein  receipted  for,  nor  shall  said  company  be 
responsible  for  the  safety  of  said  property  after  its  arrival 
at  its  place  of  destination.  All  articles  of  glass,  or  of 
liquids,  will  be  taken  at  the  shipper's  risk  only,  and  the 
shipper  agrees  that  the  company  shall  not  be  held  liable 
for  any  injury  or  loss,  by  breakage,  leakage,  or  other- 
wise." 

It  does  not  appear  that  the  attention  of  the  shipper  was 
drawn  to  the  printed  parts  of  said  receipt,  which  have 
reference  to  many  matters  in  no  wise  connected  with  the 
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shipment  of  the  cotton,  and  if  it  had,  he  would  not  prob- 
ably have  supposed  that  by  the  word  packages,  bales  of 
cotton  were  thereby  intended  to  be  embraced. 

The  evidence  shows  that  the  cotton  arrived  in  Selma, 
the  place  of  its  destination,  and  on  its  arrival  the  defend- 
ant's agent,  instead  of  delivering  it  to  the  consignees, 
named  in  the  receipt,  delivered  it  to  a  stranger,  and 
thereby  it  was  lost  to  the  plaintiff. 

The  appellant,  the  defendant  below,  insists  that  as  no 
value  was  put  upon  the  cotton,  and  expressed  in  the  receipt, 
the  plaintiff  could  not  recover  more  than  fifty  dollars  a 
bale  for  its  loss. 

In  the  first  place,  we  hold  that  bales  of  cotton  are  in  no 
proper  sense  packages,  and  for  this  reason  it  was  unneces- 
sary to  state  their  value  in  the  receipt. 

There  is,  in  our  opinion,  no  more  reason  in  calling  a  bale 
of  cotton  a  package  than  there  is  in  holding  a  hogshead  of 
tobacco  to  be  so.  Packages,  as  here  used,  must  be  inter- 
preted to  mean  small  parcels  or  bundles,  whose  appearance 
would  give  no  adequate  information  of  their  value  to  the 
carrier. 

In  such  cases  there  would  seem  to  be  great  propriety  in 
having  their  value  named,  to  enable  the  carrier  to  make  a 
charge  answerable  to  the  responsibility  he  would  assume, 
and,  at  the  same  time,  inform  him  of  the  care  required  to 
be  taken  of  them. 

Fair  dealing  and  common  honesty  would  seem  to  require 
this ;  but  where  the  appearance  of  the  article,  itself,  indi- 
cates its  value,  and  advises  the  carrier  of  the  care  usually 
taken  in  the  transportation  of  such  articles,  the  necessity 
of  having  its  value  stated  is  not  perceived.  In  such  cases 
the  carrier  is  liable,  although  nothing  is  said  by  the  ship- 
per about  the  value.  —Beck  et  al.  v.  Evans  et  aL,  16  East, 
ii44.  It  may,  no  doubt,  be  safely  said  that  the  value  of 
cotton  is  as  well,  and,  perhaps,  as  a  general  thing,  better 
known  to  the  carrier  than  to  the  shipper.  Its  value 
depends  upon  the  public  markets,  the  knowledge  of  which 
is  alike  open  to  both  parties ;  there  is,  therefore,  no  real 
danger  that  any  deceit  or  fraud  will,  or  can  be  practised 
upon  the  carrier. 
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In  such  a  case,  then,  if  the  carrier  does  not  insist  upon 
the  statement  of  a  value,  we  think  the  fair  inference  is  that 
he  does  not  consider  it  to  be  a  package,  or  thai  the  state- 
ment of  a  value  is  waived,  and,  in  either  case,  the  shipper 
should  not  be  prejudiced  by  the  omission. 

What  would  be  considered  proper  care  in  the  transpor- 
tation of  the  common  products  of  the  country,  or  of  goods 
and  merchandise,  packed  in  the  usual  way,  would  be  gross 
negligence  in  relation  to  small  parcels  or  packages  of 
value,  that  might  be  easily  purloined  or  lost. 

In  this  case  the  loss  was  occasioned  by  the  delivery  of 
the  cotton  to  a  stranger,  at  the  place  of  destination,  and 
not  to  the  consignees  of  the  plaintiff,  whose  names  were 
written  in  the  receipt ;  the  defendant,  therefore,  was  clearly 
liable  for  its  loss.  Under  the  circumstances,  it  seems  to 
us,  the  delivery  of  the  cotton  to  a  wrong  party  may  well 
be  held  to  be  an  act  of  gross  negligence. 

The  complaint  is  in  the  form  given  in  the  Revised  Code 
against  a  common  carrier.  The  trial  seems  to  have  taken 
place  without  any  plea  being,  in  fact,  filed. 

Under  our  system  of  pleading  and  practice,  this  form  of 
a  complaint  is  sufficient  to  authorize  a  plaintiff  to  recover 
against  a  common  carrier,  whether  the  cause  of  action  be 
ex-contradu  or  ex-delicto. 

The  errors  assigned  are  on  the  charges  of  the  court ;  the 
court  gave  one  charge  of  its  own  motion,  and  one  at  the 
instance  of  the  plaintiff,  to  each  of  which  the  defendant 
excepted;  and,  thereupon,  asked  the  court  to  give  three 
charges,  which  were  in  writing.  These  charges  were 
refused,  and  the  defendant  excepted. 

It  seems  to  us  the  defendant  had  no  cause  to  complain 
of  the  charges  given.  The  first,  in  substance,  told  the 
jury  that  if  the  cotton  was  lost  by  the  gross  negligence  of 
defendant's  agents,  the  plaintiff  was  entitled  to  recover  its 
value  at  the  time  of  its  loss,  and  interest  on  the  same. 
The  plaintiff  might  well  have  objected  to  this  charge,  as  it 
made  his  right  to  recover  to  depend  upon  gross  negli- 
geince,  which  was  clearly  wrong. 

The  charge,  given  at  plaintiffs  instance,  asked  the  court 
to  instruct  the  jury,  that  if  the  cotton  arrived  in  Selma,  the 
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place  of  destination,  and  was  there  delivered  to  the  firm  of 
Monk,  Edwards  &  Co.,  and  not  to  his  consignees,  to  whom 
it  was  shipped,  and  thereby  it  was  lost,  the  plaintiff  was 
entitled  to  recover  the  value  of  the  cotton,  and  interest  on 
the  same  to  the  day  of  the  trial ;  there  is  no  error  in  this 
charge.  The  defendant,  by  the  express  stipulations  of  the 
receipt,  was  bound  on  the  arrival  of  the  cotton  to  deliver 
it  to  the  plaintiff's  consignees.  It  was  delivered  to  other 
parties,  without  showing  any  authority  for  such  a  delivery, 
and,  thereby,  the  plaintiff  lost  the  cotton ;  this,  unques- 
tionably, rendered  the  defendant  liable  for  its  value. 

By  the  first  charge  asked,  the  defendant  sought  to  avoid 
a  liability,  because  the  value  of  the  bales  were  not  men- 
tioned in  the  receipt.  This,  as  we  have  before  stated,  was 
unnecessary,  for  the  reason  that  bales  of  cotton  are  not 
packages  within  the  meaning  of  that  word,  as  used  in  the 
receipt ;  and,  for  the  further  reason,  that  a  bale  of  cotton 
is  an  article  that  sufficiently  indicates  it  value,  without 
any  thing  being  said  about  it. — Beck  et  al.  v.  Evans  et  al. 
supra. 

The  second  charge  asked  and  refused  is,  in  effect,  that 
the  terms  of  the  receipt  did  not  fix  on  the  defendant  the 
liabilities  of  common  carriers,  and  if  the  cotton  was 
received  by  defendant  upon  said  contract,  and  was  lost  by 
being  delivered  to  a  wrong  person,  the  plaintiff  could  not 
recover  in  this  action. 

We  hold  that  the  receipt  alone,  taken  in  all  its  parts,  was 
sufficient  to  justify  the  jury  in  finding  the  defendant  to  be 
a  common  carrier.  In  addition  to  the  corporate  name  of 
the  defendant,  the  receipt,  we  think,  can  not  be  read  with- 
out leading  to  the  clear  inference  that  the  defendant  was 
engaged  in  a  general  business  of  transportation  for  hire ; 
this  would  make  him  a  common  carrier. — Story  on  Bail- 
ments, §  496. 

A  common  carrier,  whose  common  law  liability  is  lim- 
ited by  an  agreement,  is,  notwithstanding,  liable  for  losses 
occasioned  by  his  own  misfeasance,  or  that  of  his  agents, 
as  if  he,  or  they,  deliver  an  article  to  a  person  not  entitled 
to  receive  it. — Story  on  Bailments,  §  570,  and  Beck  et  al.  v. 
Evans  et  al,,  16  East,  su-pra.    And  a  recovery  may  be  had 
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in  such  a  case,  under  a  complaint  in  the  form  given  in  the 
Eevised  Code. 

The  third  charge  asked  was  rightly  denied.  It  seems  to 
put  upon  the  jury  the  determination  of  a  question,  that, 
on  the  evidence,  more  properly  belonged  to  the  court ;  it 
would  have  required  the  jury  to  determine  the  legal  effect 
of  the  receipt.  We  think  the  fair  construction  of  the 
receipt  fixed  the  character  of  the  defendant  to  be  that  of 
common  carrier,  and  its  construction,  as  to  that  question, 
was  properly  for  the  court,  and  not  the  jury. 

There  seems  to  be  no  error  in  the  proceedings  of  the 
court  below,  and  its  judgment  is  affirmed,  with  five  per 
cent,  damages.  The  appellant  will  pay  the  costs  of  this 
court  and  the  court  below. 


FORE  vs.  FORE. 

[inquisition  of  lunacy.] 


1.  Lunacy,  proceedings  to  determine  ;  whcU  sufficient  notice  of,  to  lunatic. — 
In  proceedings  of  lunacy  the  service  of  the  writ  of  arrest  is  the  only 
notice  to  which  the  lunatic,  idiot,  or  non  compos  mentis  is  entitled  in 
order  to  bring  him  into  court. 

2.  Same;  proceedings  in,  sufficient  if  statute  is  followed. — This  proceeding 
is  statutory  in  this  State,  and  is  sufficiently  regular  if  the  requirements 
of  the  statute  are  substantially  complied  with. 

3.  Certiorari,  effect  of;  what  judgment  must  he  given  on. — Certiorari,  un- 
less the  statute  otherwise  directs,  brings  up  the  record  of  the  proceed- 
ings in  the  court  below,  and  the  appellate  court  must  give  judgment 
on  this  record.  It  must  afl&rm  or  quash  the  judgment  of  the  inferior 
tribunal.  It  can  not  reverse  the  judgment  and  remand  the  cause  for  a 
new  trial. 

4.  Quere. — Does  not  an  appeal  lie  from  the  final  order  of  the  judge  of 
probate  upon  a  proceeding  of  lunacy,  as  in  other  case  of  the  final  dis- 
position of  a  case  ? 

Appeal  from  the  Circuit  Court  of  Monroe. 
Tried  before  Hon.  P.  O.  Haeper. 
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From  the  bill  of  exceptions,  taken  at  the  hearing  before 
the  circuit  judge  in  the  court  below,  which  bears  date  the 
17th  day  of  April,  18fi9,  it  appears  that  John  F.  Fore  pe- 
tioned  the  honorable  judge  of  the  probate  court  of  Mon- 
roe county,  in  this  State,  to  have  James  Fore  declared  a 
person  non  compos  meniis.  This  petition  was  filed  on  the 
12th  day  of  November,  1868,  and  it  alleges,  that  petitioner 
is  the  nephew  of  said  James  Fore ;  that  said  James  Fore 
is  a  male,  about  seventy-eight  years  old ;  that  he  resides 
about  eight  miles  north  of  Midway,  in  said  county  of  Mon- 
roe, and  that  he  is  non  compos  mentis,  and  unable  to  man- 
age his  own  business.  This  petition  is  duly  sworn  to  by 
the  petitioner.  On  this  petition,  the  judge  appointed  the 
20th  day  of  November,  1868,  to  hear  said  cause. 

Writs  were  then  issued  for  the  summoning  of  a  jury, 
and  to  take  the  said  James  Fore,  the  alleged  non  compos 
mentis,  and  if  consistent  with  his  health  or  safety,  have 
him  present  at  the  place  of  trial,  as  required  by  law.  This 
latter  writ,  for  the  arrest  of  the  incompetent,  was  dated 
November  12th,  1868,  and  has  the  following  return  in- 
dorsed thereon  by  the  sheriff,  to- wit :  "  Executed  on  said 
James  Fore  ;  and  I  further  return  that  it  is  not  consistent 
with  the  health  and  safety  of  said  Fore  to  be  present  at 
the  trial ;  this,  November  16th,  1868."  At  the  time  ap- 
pointed for  the  trial,  to-wit,  on  the  20th  day  of  November, 
1868,  the  cause  was  heard,  and  the  jury  found  that  the 
facts  in  the  petition  were  true,  "  and  that  the  said  James 
Fore  is  a  non  compos  mentis  and  incapable  of  governing 
himself  or  managing  his  own  affairs."  Upon  this  finding, 
the  court  ordered,  adjudged  and  decreed,  that  said  petition 
be  recorded,  and  appointed  said  J.  F.  Fore  guardian  of  the 
person  and  property  of  said  James  Fore,  said  non  compos 
mentis. 

On  the  7th  day  of  December,  1868,  said  James  Fore, 
said  non  compos  mentis,  by  his  next  friend,  petitioned  the 
judge  of  probate  of  said  county  of  Monroe  for  his  resto- 
ration to  the  custody  and  management  of  his  estate.  The 
facts  of  this  petition  were  contested  by  said  guardian,  and 
a  jury  was  summoned  to  try  the  facts.  On  the  trial  of 
this  petition,  the  jury  found  against  the  petitioner,  and  that 
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the  allegations  set  forth  in  his  petition  were  '"untrue." 
Upon  this,  the  court  decreed  judgment  for  costs  in  faTor 
of  John  F.  Fore  against  the  next  friend  of  the  petitioner, 
and  ordered  the  proceedings  to  be  recorded. 

After  this  last  judgment,  said  James  Fore  petitioned  the 
honorable  judge  of  the  11th  judicial  circuit  of  this  State 
for  a  writ  of  certiorari  "  removing  said  petition  so  filed  by 
said  John  F.  Fore  and  cause  into  the  circuit  court  of  said 
Monroe  county,  Alabama,  that  said  cause  may  be  tried  de 
novo."  The  prayer  of  this  petitioner  was  granted,  and  a 
certiorari  was  issued  accordingly,  and  said  cause  was  thus 
taken  into  the  said  circuit  court,  but  on  motion  of  said 
John  F.  Fore,  it  was  dismissed  out  of  said  circuit  court. 
And  this  judgment  of  dismissal  is  now  brought  to  this 
court  by  appeal. 

S.  J.  CuMMiNG,  for  appellant. — 1.  The  doctrine,  that  in  a 
proceeding  on  inquisition  of  lunacy,  the  party  sought  to  be 
declared  a  non  compos  must  have  notice  of  the  proceeding, 
is  too  firmly  established  in  principle,  and  by  the  decisions 
of  this  court,  to  be  now  controverted. — McCurryv.  Hooper, 
12  Ala.  823  ;  Eslava  v.  Lepretre,  21  Ala.  5U4  ;  Chose  v.  Hath- 
away, 14  Mass.  222  ;  Wait  v.  Maxwell,  5  Pick.  219  ;  2  Barb. 
Ch.  Pr.  230, 231. 

Did  James  Fore  have  any  notice  in  the  case  ?  There  is 
nothing  that  can  have  the  least  claim  to  be  a  notice  to  the  al- 
leged non  compos,  but  that  set  out  on  page  nine  of  the  record. 
What  is  that  ?  It  is  simply  a  notice  or  order  to  the  sheriff, 
directing  him  that  "if  it  be  consistent  with  the  health  and 
safety  of  said  James  Fore,  you  are  hereby  required  to  take 
his  body,  so  that  you  may  have  him  in  said  court,  to  be 
present  at  said  trial."  It  is  no  notice  to  James  Fore,  and 
does  not  profess  to  be.  It  is  simply  an  order  to  the  sheriff 
as  required  by  §  3190  of  the  Revised  Code.  It  may  be 
insisted  that  the  return  of  the  sheriff  shows  that  James 
Fore  had  notice  of  the  proceeding.  What  that  return 
really  is,  must  be  determined  by  the  order  on  which  the 
return  was  made.  That  order  informed  the  sheriff',  and  the 
sheriff  alone,  of  certain  facts,  and  directed  him  to  do  a  cer- 
tain thing,  namely,  "take  his  body  so  that  you  may  have 
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him  in  said  court  to  be  present  at  said  trial."  And  the 
-execution  of  this  order  was  simply  by  taking  the  body, 
land  findiag  him  unable  to  attend  court,  discharging  him. 
That  is  the  strongest  view  that  can  legitimately  be  taken 
-of  the  return  by  the  sheriff.  But  I  insist,  that  the  fair  and 
proper  construction  of  th«  sheriff's  return,  in  the  eye  of 
the  law,  it  involving  a -question  of  liberty  and  property,  is, 
that  the  sheriff,  finding  that  James  Fore  was  physically 
xmable  to  attend  the  court,  gave  him  no  notice  of  the  pro- 
ceedings, but  returned  the  order  to  the  probate  court,  with 
his  endorsement  thereon,  as  appears  in  the  record, 

2.  So  far  back  that  it  may  be  considered  common  law, 
the  court  of  chancery,  under  the  crown,  alone  had  juris- 
diction of  lunatics  and  persons  non  compos ;  and  in  the 
•court  of  chancery  the  alleged  non  compos  was  entitled  to 
notice  when  a  commission  of  lunacy  was  to  be  executed. 

3.  The  case  is  strongly  put  by  the  supreme  court  of 
Massachusetts,  in  the  «&se  of  Chase  v.  Hathaivay,  14  Mass. 
Eep.  222.  Tiiat  court  says,  on  page  226 :  *'Indeed,  it  would 
seem  strange  that  the  whole  estate  of  a  citizen  might  be 
taken  from  him,  and  committed  to  others,  and  his  personal 
liberty  restrained,  upon  an  ex  parte  proceeding,  without 
any  notice  of  the  pendency  of  a  com,plaint,  upon  a  sug- 
gestion of  lunacy  or  other  defect  of  understanding,  while 
the  depriving  him  of  the  minutest  portion  of  that  property, 
or  the  slightest  detention  of  his  property,  would  be  illegal 
upon  a  charge  of  crime,  or  of  a  breach  of  a  civil  contract, 
unless  all  the  formalities  of  a  trial  were  secured  to  him  by 
the  forms  of  prooess^  and  the  regular  execution  of  it."  When 
a  statute  requires  service  of  a  notice  upon  an  individual,  it 
means  personal  service^  unless  some  other  service  is  speci- 
fied or  indicated. — Rathbun  v.  Acker,  18  Barb.  393 ;  Oakey 
V.  Aspimcall,  4  Oomst  pp.  520-21 ;  see,  also.  Wait  v.  Max- 
well, 6  Pick.  217,  as  to  notice. 

4.  The  same  lin«  of  argument  on  this  point  is  taken  up, 
and  maintained  tey  this  court,  in  the  cases  of  McCurry  v. 
Hooper,  and  EsUwa  v.  Lepretre,  before  cited  ;  and  the  Mas- 
sachusetts cases  are  referred  to  and  cited  with  appro- 
bation. 

5.  Neither  in  the  Massachusetts  Acts,  on  the  subject  of 
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Inquisitions  of  Lunacy,  nor  in  our  statute  as  contained  in 
the  Eevised  Code,  or  under  the  law  in  Clay's  Digest,  is  no- 
tice to  the  alleged  non  compos  required.  But  all  the  cases 
before  cited  lay  down  the  law  as  undeniable,  that  he  must 
have  personal  notice,  issued  and  executed  on  him  accord- 
ing to  the  forms  and  requirements  of  the  law. 

5.  The  12th  section  of  the  declaration  of  rights  in  the 
constitution  of  Alabama,  declares  "that  no  person  shall  be 
debarred  from  prosecuting  or  defending  before  any  tribu- 
nal in  the  State,  by  himself  or  counsel,  any  civil  action  to 
which  he  is  a  party."  But  if  a  man  can  be  tried,  and  his 
liberty  restrained,  and  his  property  taken  from  him,  with- 
out notice,  he  is  deprived  of  this  constitutional  right. 

6.  That  certiorari  was  the  proper  remedy  and  proceeding 
by  which  to  take  the  case  to  the  circuit  court,  is  shown  by 
the  decisions  of  this  court  in  Ex  parte  Keenan,  21  Ala.  558; 
Lamar  V.  Commissioners'  Court,  21  Ala.  773  ;  The  Commis- 
sioners, dec.  V.  Thompson,  15  Ala.  134  ;  Barnett  v.  The  State ^ 
15  Ala.  329  ;  Rev.  Code,  §  747, 

7.  It  may  be  that  the  filing  the  petition,  alleging  juris- 
dictional facts,  may  have  given  the  probate  court  of  Mon- 
roe jurisdiction  of  the  subject  matter.  But  here  the  court 
renders  a  personal  judgment ;  and  a  personal  judgment  or 
decree  is  erroneous  and  void,  unless  the  court  has  acquired 
jurisdiction  over  the  person,  as  well  as  over  the  subject 
matter. — Mitchell  v.  Gray,  18  Indiana,  123  ;  Oray  v.  Haioes, 
8  California,  562  ;  Steen  v.  Steen,  25  Mississippi,  Sid,  and 
cases  before  cited. 

J.  W.  Posey,  contra. 

PETERS,  J.,  (after  stating  facts  as  above.) — No  doubt  a 
certiorari  may  be  improvidently  granted.  When  this  is 
the  case,  it  should  be  dismissed. —  Winn  v.  Freele,  19  Ala- 
171 ;  Enis  v.  Ross,  19  Ala.  239. 

The  jurisdiction  of  causes  for  the  inquiry  into  lunacies 
and  idiocies,  and  into  such  mental  incapacity  as  renders 
a  party  incompetent  to  manage  his  own  affairs,  and 
requires  the  assistance  of  a  guardian,  has  been  transferred 
by  our  law  from  the  chancellor  to  the  judge  of  probate. 
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And  this  latter  oflScer  exercises  the  same  jurisdiction  that 
the  chancellor  did  before  this  change,  but  in  the  manner 
prescribed  by  the  statute  ;  and  the  proceedings  before 
the  judge  of  probate  must  have  the  same  effect,  to  the 
extent  they  go,  that  the  like  proceedings  would  have  had 
before  the  chancellor.  Judge  Story  lays  down  the  chan- 
cery practice  in  such  cases,  which  is  no  doubt  correct,  as 
follows  :  He  says,  "in  regard  to  the  manner  of  ascertain- 
ing whether  a  person  is  an  idiot  or  a  lunatic,  or  not,  a  few 
words  will  suffice.  Upon  a  proper  petition  addressed  to 
the  chancellor,  not  as  such,  but  as  the  person  acting  under 
the  special  warrant  of  the  crown,  a  commission  issues  out 
of  chancery,  on  which  the  inquiry  is  to  be  made,  as  to 
the  asserted  idiocy  or  lunacy  of  the  party.  The  inquisi- 
tion is  always  had,  and  the  question  tried  by  a  jury,  whose 
unimpeached  verdict  becomes  conclusive  upon  the  facts. 
The  commission  is  not  confined  to  idiots  or  lunatics,  strictly 
so-called ;  but  in  modern  times  it  is  extended  to  all  per- 
sons who,  from  age,  infirmity,  or  other  misfortune,  are 
incapable  of  managing  their  own  affairs,  and  therefore  are 
properly  deemed  of  unsound  mind,  or  non  compotes  mentis. 
2  Story  on  Eq.  §  1366;  Eev.  Code,  §  3i89.  In  this  case 
the  requisitions  imposed  by  the  statute  seem  to  have  been 
very  precisely  pursued.  The  writ  of  arrest  of  the  lunatic, 
or  the  alleged  incompetent,  was  duly  served  upon  him* 
This  completed  the  jurisdiction  of  the  judge  of  probate* 
and  brought  the  defendant  into  court ;  no  other  notice  is 
required  by  the  statute.  If  the  defendant  failed  to  avail 
himself  of  such  matters  of  defence  as  he  might  have  had 
to  urge  in  his  behalf,  he  must  suffer  the  effect  of  his  fail- 
ure to  do  so.  His  ignorance  of  the  time  and  mode  of 
making  his  defense  can  not  avail  in  the  present  condition 
of  his  cause.  Ignorance  of  law,  in  such  a  case,  does  not 
excuse.  Ignorantia  juris  non  excusat, — Broom's  Max.  p. 
122,  marg.  Aside  from  this  objection,  that  the  defendant, 
Fore,  was  not  sufiiciently  and  properly  notified  of  the  pro- 
ceeding in  lunacy  before  the  judge  of  probate,  which  is  so 
ably  urged  by  the  learned  counsel  for  the  appellant,  the 
record  of  the  proceedings  before  the  judge  of  probate  is 
devoid   of  irregularity.     But  this   objection  is  not  well 
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taken  to  this  proceeding  ;  because  ifc  clearly  appears  that 
the  defendant,  Fore,  had  all  the  notice  that  the  statute 
contemplates.  This  must  be  regarded  as  sufficient. — Rev. 
Code,  §3190. 

A  certiorari  only  brings  up  the  record  of  the  proceed- 
ings in  the  inferior  court  to  the  superior  court,  and  the 
cause  must  be  heard  in  the  superior  court  on  the  record 
alone.  There  can  not  be  a  trial  de  novo,  unless  the  statute 
has  so  directed.  If  there  is  no  error  in  the  record,  the 
judgment  of  the  inferior  court  must  stand  ;  and  such  errors 
as  do  not  grow  out  of  the  record,  must  be  reserved  by  bill 
of  exception,  whether  they  arise  out  of  law  or  fact, — 
2  Bac.  Ab.  Bouv.  p.  162,  et  seq.;  John  v.  The  State,  1  Ala.  95. 
The  judgment  on  certiorari  is  either  that  the  proceedings 
below  be  quashed  or  that  they  be  affirmed.— 8  Yerg.  102, 
118  ;  5  Mass.  423. 

I  think  that  an  appeal  may  well  lie  in  such  a  case  as  this. 
It  is  a  proceeding  before  the  judge  of  probate,  and  is  dis- 
posed of  by  his  order  ;  it  is  also  a  final  disposition  of  the 
cause  before  him.  The  interest  often  involved  is  certainly 
such  as  would  justify  an  appeal. — Rev.  Code,  §  2247,  3485  ; 
Const.  Ala.  1867,  art.  vi,  §§  1,  2  ;  2  Chitty's  Gen.  Pr.  353, 
354. 

No  doubt  a  party  is  entitled  to  notice  of  proceedings  against 
him  to  have  him  declared  a  lunatic,  or  a  person  non  comfos 
mentis.  But  that  is  not  the  condition  of  this  case.  Here  the 
party  had  the  notice  that  the  statute  prescribes.  This  be- 
ing so  prescribed,  it  takes  the  place  of  all  others,  unless  it  is 
merely  a  cumulative  statute.  This  is  not  so.  The  statute 
changes  the  old  law,  and  it  deals  with  the  whole  subject ; 
the  form  of  the  remedy,  as  well  as  the  jurisdiction.  In 
such  a  case  the  statute  contains  the  whole  law,  and  repeals 
the  old  requirements  not  copied  into  it.  Then  the  writ  of 
arrest  is  all  the  notice  the  defendant  was  entitled  to,  and 
this  he  received.— ^sZava  et  al.  v.  Lepretre,  21  Ala.  504 ; 
Smith's  Com.  on  Stat.  p.  904,  §  786. 

There  was  no  error,  as  shown  by  the  record,  in  the  pro- 
ceedings in  this  suit  in  the  court  below.  Its  judgment  is 
therefore  affirmed.  The  appellant's  representative  will  pay 
the  costs  of  this  appeal  in  this  court  and  the  court  below. 
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MOORE  vs.  DICKERSON. 

[JTTDOMENT     BT  DEFAULT   ON   VOID    ATtACHMENT.] 

1.  Appearance,  general ;  lOhat  is  not,  and  can  not  have  effect  of. — An  ap- 
pearance of  a  defendant  by  motion  to  dissolve  an  attachment  is  not  a 
general  appearance,  and  can  not  have  the  effect  of  one. 

2.  Judgment  by  default,  entry  of;  ichen  toill  be  treated  as  clerical  error. — A 
judgment  entry  that  the  parties  came  by  their  attorneys,  will  be  treated 
as  a  clerical  error  on  appeal,  when  the  bill  of  exception  shows  that  the 
defendants  made  default. 

3.  Attachment;  token prematMre  and  void.- ■  An  attachment  issued  on  the 
9th  day  of  November  against  one  who  had  agreed  to  deliver  cotton  that 
fall  is  without  authority  of  law  and  void,  the  obligor  not  being  in  de- 
fault until  the  expiration  of  the  fall,  and  the  demand  not  being  a  debt. 

Appeal  from  Circuit  Court  of  Lowndes. 
Tried  before  Hon.  J.  Q.  Smith. 

The  appellee  commenced  this  suit  by  attachment,  and 
the  appellant,  by  motion  entered  on  the  motion  docket, 
applied  to  the  court  for  a  rule  upon  the  plaintiif  to  show 
cause  why  the  attachment  should  not  be  dissolved,  on  the 
ground  that  it  had  issued  before  the  rnaturity  of  his  obli- 
gation, in  a  case  not  so  provided  for  by  law. 

The  plaintiff,  resisting  this  motion,  exhibited  a  contract 
dated  March  3d,  1868,  by  which  the  defendant  agreed  to 
deliver  to  her  '*  five  bales  of  cotton  of  five  hundred  pounds 
each  next  fall."  The  attachment  was  issued  November  9th, 
1868. 

The  affidavit,  bond,  attachment,  its  levy,  the  complaint 
and  the  contract  constituted  all  the  evidence,  and  upon  this 
the  court  overruled  the  motion.  The  plaintiff  afterwards 
obtained  a  judgment,  the  entry  of  which  recites  that  the 
parties  came  by  attorney.  The  bill  of  exceptions,  however, 
states  that  the  defendant  entered  no  other  appearance 
than  by  his  motion  to  dissolve  the  attachment. 
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The  errors  assigned  are — 

1st.  OverruliDg  the  motion  to  dissolve  the  attachment. 

2d.  The  judgment  rendered. 

FiTZPATRicK  &  Williamson,  for  appellant. 
Geo.  S.  CoX,  contra. 

B.  r.  SAFFOLD,  J, — An  appearance  by  motion  of  a 
defendant  to  dissolve  an  attachment  is  not  a  general  ap- 
pearance, and  can  not  have  the  effect  of  one. — Rev.  Code, 
p.  815,  Eule  1 ;  Lampley  v.  Beavers,  25  Ala.  534 ;  Nahors  v. 
Nabors,  2  Port.  162. 

The  judgment  in  this  case,  as  is  shown  by  the  transcript, 
ought  to  have  been  by  default.  The  error  in  this  respect, 
under  the  circumstances,  must  be  regarded  as  clerical,  and, 
therefore,  not  reversible,  but  the  appellant  must  have  the 
benfit  of  the  proper  judgment. 

The  cause  of  action  is  not  a  debt,  to  enforce  the  collec- 
tion of  which  an  attachment  may  issue  before  it  is  due. — 
Eev.  Code,  §  2927  ;  Bozeman  v.  Rose,  40  Ala.  212.  The  ob- 
ligation of  the  defendant  was  to  deliver  the  cotton  during 
the  succeeding  fall.  The  attachment  was  issued  Novem- 
ber 9th,  1868,  before  he  was  in  default. — Add.  on  Contracts, 
1133.     It  was  therefore  void. 

A  judgment  by  default,  predicated  on  a  void  attachment, 
is  void. — Flash,  HartiveU  &  Co.  v.  Paul  Cook  &  Co.,  !29  Ala. 
141  ;  Matheios,  Finley  &  Co.  v.  Sands  &  Co.,  ib.  136  '> 
Stevenson  v.  O'Hara,  27  Ala.  362. 

The  judgment  is  reversed  an'd  the  cause  remanded. 
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OXFORD  IRON  COMPANY  vs.  QUINCHETT. 

[action  fob  BBEA.CH  OF  nflDEPENDENT  COVENANT.  ] 

1.  Deposition  ;  when  will  be  suppressed. — A  deposition,  taken  on  interrog- 
atories, without  giving  the  adverse  party  the  notice  required  bj'  section 
2718  of  the  Revised  Code,  will  be  suppressed,  unless  it  be  shown  that 
the  party  to  whom  notice  is  required  to  be  given,  under  the  provision 
of  said  section,  resides  out  of,  or  is  absent  from,  the  county.  If  the 
adverse  party  be  a  corporation,  then  it  must  be  shown  that  the  domicil 
or  place  of  business  of  the  body  corporate  is  not  in  the  county,  and 
that  it  has  no  officer,  or  agent  or  attorney  of  record,  within  the  county* 
to  whom  notice  may  be  given. 

2.  Same;  motion  to  suppress,  when  in  time. — A  motion  to  suppress  a  depo- 
sition so  taken,  is  in  time  if  made  after  the  parties  have  announced 
themselves  ready  for  trial,  but  before  the  trial  is  in  fact  commenced. 

3.  Deposition,  taking  of;  when  irregular,  tchat  will  not  cure  irregularity  of . 
It  is  irregular  for  the  plaintiff  to  take  a  deposition  in  a  cause  before  the 
defendant  is  in  court,  by  the  service  of  process  on  him  personally,  or 
by  the  attachment  of  his  estate,  or  in  some  other  legal  way  ;  and  such 
irregularity  will  not  be  cured  by  a  subsequent  voluntary  appearance. 

4.  Contract^  made  during  rehellion  ;  what,  is  void  and  contrary  to  public  pol- 
icy.— A  contract  made  during  the  late  rebellion,  to  loan  or  hire  mules 
to  a  party,  known  at  the  time  to  be  engaged  in  the  manufacture  of  iron, 
for  the  late  Confederate  government,  with  a  knowledge  on  the  part  of 
the  bailor  that  said  mules  are  borrowed  or  hired  of  him  to  be  employed 
in  the  manufacture  of  iron  for  said  Confederate  government,  to  be  used 
for  military  purposes  in  carrying  on  said  rebellion  against  the  United 
States,  is  in  violation  of  public  policy  and  void,  and  no  action  can  be 
maintained  thereon.  • 

5.  Same;  ichat  does  not  deprive  owner  of  property  of. — Notwithstanding 
the  illegality  of  such  contract,  the  owner  of  the  mules,  in  a  proper  ac- 
tion, may  recover  the  mules,  if  in  possession  of  the  bailee,  or  their 
value  if  he  has  converted  them  to  his  own  tise. 

6.  Qtiere. — Whether,  under  the  evidence  in  this  case,  the  mules,  by  the 
contract  of  hire,  having  become  lawful  subjects  of  prize  and  capture, 
it  would  not  be  a  good  defense  to  an  action  for  their  recovery,  that 
while  employed  in  the  unlawful  business,  they  were  captured  and  ««r- 
ried  off  by  the  forces  of  the  United  States  ? 

Appeal  from  the  Circuit  Court  of  Calhoun. 
Tried  before  Hon.  W.  L.  Whitloce. 

This  was  an  action,  by  the  appellee,  Quinchett,  against 
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the  appellant,  the  Oxford  Iron  Company,  to  recover  dam- 
ages for  the  breach  of  an  independent  covenant  or  agree- 
ment, in  not  delivering  to  the  appellee  certain  mules  loaned 
or  hired  to  the  Oxford  Iron  Company  in  the  year  1864. 

The  facts  in  relation  to  the  motion  to  suppress  the  de- 
position of  the  appellee,  Quinchett,  and  the  evidence  in 
relation  to  the  loan  or  hiring  of  the  mule&,  are  sufficiently 
set  out  in  the  opinion. 

JoSN  T.  HEFLiN,  for  appellant. 
A.  J.  Walker,  contra. 

PECK,  C.  J. — The  deposition  of  the  appellee,  the  plain- 
tiff below,  should  have  been  suppressed. 

The  suit  was  commenced  in  August,  1866.  The  sum- 
mons was  issued  against  the  appellant,  as  a  body  cor- 
porate. 

The  return  of  the  sheriff  is  in  the  following  wards,  to- 
■wit :  "  Executed  by  serving  a  copy  on  E.  G.  Robinson, 
agent  of  the  defendant." 

There  is  no  evidence  in  the  record,  in  addition  to  the 
sheiiff's  return,  that  said  Robinson  was  the  defendant's 
agent. 

The  cause  was  put  upon  the  docket  at  the  fall  term,  1866, 
and  was  continued,  from  term  to  term,  until  the  March 
term  of  the  court,  1869,  when  the  defendant  appeared  by 
attorney,  and  pleaded — Ist.  Nul  tid  corporation  ;  2d.  The 
general  issue,  with  leave  to  give  any  matter  in  evidence 
that  might  be  specially  pleaded. 

On  the  3d  day  of  February,  1869,  before  any  appearance 
had  been  entered,  the  plaintiff  filed  with  the  clerk  an  afl5- 
davit  and  interrogatories  to  take  his  own  deposition,  on 
the  ground  that  he  resided  out  of  the  State,  without  stat- 
ing where  his  residence  was. 

No  notice  in  writing,  or  otherwise,  was  given  to  the  de- 
fendant, or  to  any  officer  or  agent  of  the  company,  or  to 
any  attorney  of  the  defendant,  of  the  filing  of  said  inter- 
rogatories ;  nor  is  there  any  evidence  in  the  record,  that 
the  defendant's  domicil  or  place  of  business  was  not  in  the 
county,  or  that  there  was  no  officer  or  agent  of  the  com- 
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pany  in  the  county,  or  that  there  was  no  attorney  of  record 
within  the  county. 

On  the  15th  day  of  said  month  of  February,  a  commis- 
sion was  issued,  and  on  the  22d  day  of  March  following, 
the  answers  of  the  plaintiff  to  said  interrogatories  were 
taken  in  Memphis,  Tennessee. 

After  the  parties  had  announced  themselves  ready  for 
trial,  but  before  its  commencement,  the  defendant  moved 
the  court  to  suppress  the  said  deposition  of  the  plaintiff, 
for  the  following,  among  other  reasons,  to-wit :  That  the 
court  had  not  acquired  jurisdiction  of  the  defendant,  when 
the  said  deposition  was  taken  ;  that  the  defendant  was  not 
in  court,  by  the  service  of  process,  appearance,  plea  or 
otherwise,  when  the  deposition  was  taken ;  and  that  the 
deposition  was  irregularly  taken,  and  without  notice  to  the 
defendant,  as  required  by  law. 

The  court  overruled  the  defendant's  motion,  and  refused 
to  suppress  said  deposition  ;  and  it  was  read  in  evidence, 
by  the  plaintiff  on  the  trial,  and  the  defendant  excepted. 

Where  a  party  takes  his  own  deposition,  to  be  used  on 
the  trial  of  a  cause,  in  his  own  behalf,  he  must  be  careful 
to  comply  strictly  with  the  requirements  of  the  law,"  that 
permits  his  deposition  to  be  taken  for  that  purpose,  or  it 
should  be  suppressed,  on  the  objection  of  the  adverse 
party. 

Any  other  rule  may,  and  we  think  will,  lead  to  great  in- 
justice. 

The  policy  of  permitting  a  party  to  be  a  witness  in  his 
own  case  is,  to  say  the  least  of  it,  a  novelty ;  and  it  is  to  be 
feared  will,  in  many  cases,  give  to  unscrupulous  suitors,  a 
great  and  an  unjust  advantage  over  conscientious  parties. 

Where  the  evidence  is  obtained  by  deposition,  and  there 
is  no  opportunity  for  a  cross-examination,  in  the  presence 
of  the  court,  this  may,  perhaps,  to  some  extent,  be  pre- 
vented, by  requiring  a  strict  observance  of  the  law  in  such 
cases. 

In  the  present  case,  the  defendant  has  had  no  opportu- 
nity whatever  to  cross-examine  the  plaintiff,  and  for  this 
reason  alone,  the  deposition  should  have  been  suppressed. 
32 
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If  the  service  of  the  summons  on  the  said  Eobinson,  as 
the  agent  of  the  corporation  defendant,  was  sufficient  to 
bring  the  defendant  into  court,  then  it  was  sufficient  to 
have  required  the  plaintiff  to  give  him  notice  of  the  fihng 
of  his  interrogatories  ;  or  to  excuse  his  neglect,  he  should 
have  shown,  that  he  was  not  in  the  county,  or  had  ceased 
to  be  agent,  and  that  defendant's  domicil,  or  place  of  bus- 
iness, was  not  in  the  county,  and  that  there  was  no  attor- 
ney of  record,  or  officer,  or  agent,  of  the  company,  in  the 
county,  to  whom  notice  could  be  given. 

The  fact  that.the  defendant  was  sued  as  a  corporation, 
does  not  change  the  principle,  nor  justify  the  course  pur- 
sued by  the  plaintiff;  but  is  a  reason  why  the  rules  of 
practice  on  the  subject  of  taking  depositions  should  be 
the  more  rigidly  enforced. 

If  the  person  on  whom  the  summons  was  served,  was 
such  an  agent  of  the  corporate  body  as  authorized  the 
service  to  be  made  on  him,  then,  the  notice  of  the  filing  of 
the  interrogatories  might  have  been  given  to  him,  or,  to 
any  other  agent  or  officer  of  the  company  upon  whom  the 
summons  might  have  been  legally  served. 

But,  it  is  well  settled  by  the  decisions  of  this  court,  that 
the  service  of  the  summons,  as  it  appears  by  the  return  of 
the  sheriff,  without  other  proof,  was  altogether  insufficient  to 
bring  the  defendant  into  court,  and  any  judgment  that 
might  have  been  rendered  on  that  service  alone,  would  have 
been  erroneous. — Planters  and  Merdiants  Bank  of  Hunts- 
ville  V.  Walker,  Minor's  Eep.  391 ;  Lyon  et  al.  v.  Lorant  & 
KrebhSy  Adm'rs,  3  Ala.  151 ;  Montgomery  &  Eufaula  R.  R. 
Go.  V.  Hartwell,  43  Ala.  508 ;  Wetumpha  &  Coosa  R.  R.  Co. 
V.  Cole,  6  Ala.  655 ;  Eev.  Code,  §§  2568,  3569. 

We  also  hold  it  irregular  for  a  plaintiff  to  take  a  depo- 
sition until  the  defendant  is  in  court,  by  service  of  process 
on  him  personally,  or  by  the  attachment  of  his  estate,  or 
in  some  other  legal  way ;  and  such  an  irregularity  will  not 
be  cured  by  the  subsequent  voluntary  appearance  of  the 
defendant. 

The  motion  to  suppress  this  deposition  was  made  in  time. 
In  the  case  of  Bryant  v.  Ingraham,  (16  Ala.  116,)  it  is  de- 
cided that  where  a  deposition  is  regularly  taken,  but  under 


JUNE   TEEM,  1870. 491 

Oxford  Iron  Co.  v.  Quinchett. 

circumstances  which  show  that  injustice  may  be  done  by 
using  it,  the  court  may,  in  its  discretion,  suppress  it,  but 
should  not,  unless  a  motion  for  that  purpose  is  made,  be- 
fore it  is  offered  in  evidence ;  but  if  it  be  not  regularly 
taken,  it  is  illegal  evidence,  and  must  be  rejected  when 
offered,  if  objected  to. 

For  the  error  in  refusing  to  suppress  this  deposition,  the 
judgment  must  be  reversed,  and  the  cause  remanded  for 
another  trial. 

There  is  an  important  question  made  on  the  record,  that 
■will,  no  doubt,  arise  on  another  trial — a  question  in  which 
the  validity  of  the  contract,  the  foundation  of  the  action, 
is  involved,  and  for  that  reason,  it  is  better  to  have  it  now 
decided. 

The  evidence  set  out  in  the  bill  of  exceptions  tends  to 
show,  and,  if  believed,  we  ^think  does  show,  that  the  de- 
fendant, at  the  time  the  contract  was  made,  was  engaged 
in  manufacturing  iron  for  the  Confederate  States,  to  be 
used  by  said  Confederate  States  for  military  purposes,  in 
prosecuting  the  rebellion  then  being  carried  on  against  the 
government  of  the  United  States,  and  that  defendant 
wanted  the  mules  named  in  the  contract  set  out  in  the 
complaint,  to  be  employed  in  the  business  in  which  defend- 
ant was  so  engaged,  and  that  the  plaintiff,  at  the  time  of 
making  said  contract,  and  when  the  mules  were  delivered 
to  the  defendant  under  it,  knew  that  defendant  wanted  said 
mules,  and  contracted  for  them  to  be  used  and  employed  in 
the  manufacturing  of  iron  for  the  purposes  aforesaid,  and 
that  plaintiff  also  knew  the  purpose  for  which  the  iron,  so 
to  be  manufactured  by  defendant,  was  to  be  used  during 
the  time  defendant  might  have  said  mules  in  his  possession 
under  said  contract. 

We  have  no  hesitation  in  pronouncing  said  contract  un- 
lawful and  illegal,  if  made  under  the  circumstances  and  for 
the  purposes  which  the  evidence,  if  true,  tends  to  prove.  If 
it  did  not  constitute  an  act  of  treason,  it  was  clearly  trai- 
torous in  its  character,  in  violation  of  public  policy,  and, 
therefore,  void. 

All  the  parties  to  it  were  alike  guilty,  and  the  courts  will 
not  permit  either  party  to  maintain  an  action  on  such  a 


492 FOBTY-FOURTH  ALABAMA. 

Oxford  Iron  Co.  v.  Quinchett. 

contract.  Ex  turpi  causa  non  oritur  actio.  No  right  of  ac- 
tion can  spring  out  of  an  illegal  contract. — Broom's  Legal 
Maxims,  704 ;  Blackford  v.  Preston,  8  T.  R.  93.  The  courts 
■will  not  assist  in  giving  effect  to  contracts  which  are  ex- 
pressly, or  by  implication,  forbidden  by  law,  or  which  are 
contrary  to  justice,  morality,  or  sound  policy. 

"  The  defendant  asked  the  court  to  charge  the  jury,  that 
if  they  believed  from  the  evidence  that  at  the  time  the 
plaintiff  agreed  with  the  defendant  for  the  use  of  the 
mules,  and  when  the  mules  were  delivered  to  the  defend- 
ant, the  plaintiff  knew  that  the  defendant  was  engaged  in 
the  manufacture  of  iron  for  the  Confederate  government, 
and  wanted  the  mules  to  use  in  the  manufacture  of  iron 
for  the  Confederate  government,  to  be  used  by  the  Confed- 
erate government  in  carrying  on  the  war  then  existing  be- 
tween the  Confederate  government  and  the  United  States, 
the  plaintiff  could  not  recover."  It  seems  to  us  this  charge 
should  have  been  given. 

We  do  not  intend,  however,  to  be  understood,  that  in  a 
proper  action  the  mules  themselves,  or  their  value,  may 
not  be  recovered.  The  unlawful  contract  did  not  divest 
the  plaintiff  of  his  property,  and  if  the  mules  remain  in  the 
defendant's  possession,  or  if  he  has  disposed  of  them,  or 
converted  them  to  his  own  use,  he  is,  undoubtedly,  bound 
to  restore  them  to  the  plaintiff,  or  account  for  their  value ; 
but  if,  while  in  the  defendant's  possession,  they  were  cap- 
tured by  the  forces  of  the  United  States,  and  thus  lost  to 
both  parties,  we  strongly  incline  to  the  opinion,  that  under 
the  evidence  in  this  case,  if  true,  no  action  can  be  main- 
tained against  the  defendant  for  the  recovery  of  their  value. 
If  the  plaintiff,  by  his  agreement  and  voluntary  act,  placed 
the  mules  in  the  defendant's  possession  to  be  employed  in 
an  unlawful  business — a  business  that  rendered  them  the 
lawful  subjects  of  capture  and  prize — then  he  must  bear  the 
loss  that  has  followed  and  resulted  from  his  unlawful  con- 
duct. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial.  The  appellee  will  pay 
the  costs  of  this  court  and  of  the  court  below. 
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OSBORNE  V8.  MAYOR,  ALDERMEN,  &c.  OF  MOBILE. 

[appeal  fbom  fine  imposed  by  match's  couet  on  agent  op  expbess  com- 
pany, FOB  TRANSACTINO  ITS  BUSINESS  IN  MOBILE,  WITHOUT  HAVING  TAKEN 
OUT  LICENSE.] 

1.  City  of  Mobile,  §  2  of  ordinance  passed  2d  day  of  March,  1866;  not  in 
conflict  uDith  the  constitution  of  the  United  States,  nor  of  the  State  of  Ala- 
bama.— That  part  of  section  2  of  an  ordinance  of  the  city  of  Mobile, 
passed  2d  day  of  March,  1866,  which  requires  the  payment  of  an  annual 
license  of  $500  of  "  every  express  company  or  rail  road  company,  who 
shall  do  business  in  the  city  of  Mobile,  and  whose  business  extends 
beyond  the  limits  of  the  State,"  is  not  in  conflict  with  the  constitution 
of  the  United  States,  nor  with  the  constitution  of  the  State  of  Ala- 
bama. 

2.  Same,  license  required;  not  an  import  or  export  duty,  nor  regulation  of 
commerce. — Such  a  license  tax  is  not  an  import  or  export  duty,  nor  is  it 
a  regulation  of  commerce  between  the  several  States,  nor  between  the 
State  and  foreign  countries. 

3.  State,  power  of  to  levy  taxes;  [to  what  extends,  how  limited. — The  power 
of  the  State  to  levy  taxes,  and  impose  licenses,  extends  to  every  species 
of  property,  and  to  all  occupations  within  the  State,  except  where  the 
power  is  limited  by  the  constitution  of  the  United  States,  or  by  the 
constitution  of  the  State. 

4.  Power  to  tax  may  he  delegated  to  municipal  corporation. — This  power  to 
levy  taxes  and  impose  licenses  may  be  transferred  to  a  municipal  cor- 
poration within  the  limits  of  the  corporation. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  Hon.  John  Elliott. 

The  facts  are  stated  in  the  opinion. 

J.  Little  Smith,  for  appellant. — The  judgment  of  the 
court  below  violates  the  following  provisions  of  the  consti- 
tution of  the  United  States,  and  the  acts  of  Congress 
made  on  the  subjects  to  which  these  provisions  of  said 
constitution  relate,  that  is  to  say  :  Article  1,  paragraph  3 
of  section  8,  which  provides  that  Congress  shall  have 
power  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  States,  <fec.,  and  paragraph  18  of  the 
same  section. 
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Article  1,  paragraph  5  of  section  9,  which  provides  that 
no  tax  or  duty  shall  be  laid  on  articles  exported  from  any- 
State  ;  no  preference  shall  be  given  by  any  regulation  of 
commerce  or  revenue  to  the  ports  of  one  State  over  those 
of  another,  &c. 

Article  1,  paragragh  2  of  section  10,  which  provides 
that  no  State  shall,  without  the  consent  of  Congress,  lay 
any  imports  or  duties  on  imports  or  exports^  except  what 
may  be  absolutely  necessary  for  executing  its  inspecting 
laws,  &c. 

The  ordinance  in  question  imposes  a  greater  tax  on 
those  express  companies  whose  business  extends  beyond  the 
limits  of  the  State,  than  it  does  on  the  same  companies 
whose  business  is  confined  to  the  limits  of  the  State,  and 
it  prohibits  any  person  or  company  from  doing  this,  or  any 
other  business  taxed  by  the  ordinance,  without  payment  of 
the  tax  or  license  required,  and  a  penalty  is  imposed  on 
such  as  do  business  without  the  payment  of  such  tax  or 
license. 

A  tax  of  ten  dollars  is  imposed  by  the  Uuited  States  on 
all  express  companies  or  persons  doing  express  business. — 
U.  S.  Statutes  at  Large,  vol.  13,  p.  473,  §  50. 

The  tax  being  laid  on  the  ground  that  the  business  of  the 
company  extends  beyond  the  limits  of  the  State,  is  a  tax  of 
discrimination  on  the  business  done  not  within  the  State, 
but  that  done  outside  of  or  beyond  the  limits  of  the  State  ; 
that  is  to  say,  the  subject  matter  of  the  tax  is  not  within 
the  State  and  subject  to  its  sovereign  power  of  taxation, 
but  it  is  upon  imports  or  exports  merely,  "in  transitu," 
through  the  State.  It,  therefore,  operates  as  a  duty  or 
import,  on  exports  ;  it  tends  to  prevent  or  impede  licensed 
importation  or  exportation  itself.  It  is  a  burthen  on  im- 
ports or.exports  as  such,  and  interferes  with  the  regulation 
of  commerce  by  Congress,  or  its  exclusive  power  to  regu- 
late it. 

The  ordinance  taxes  not  its  own  citizens  or  their  prop- 
erty, or  an  occupation  pursued  within  the  State,  but  some- 
thing done  in  other  States,  or  foreign  countries.  It  is  such 
external  thing  or  business  that  is  made  the  subject-matter 
of  the  tax,  as  contradistinguished  from  a  subject  matter  or 
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business  done  within  the  State.  It  is  the  commerce  or 
business  done  with  other  countries,  which  is  the  express 
reason  or  cause  of  a  vastly  heavier  tax  or  license  im- 
posed. 

The  tax  violates  the  rights  of  the  several  States,  under 
the  United  States  constitution,  because  one  State  can  not 
tax  the  property  or  business  of  any  one  that  is  beyond  the 
limits  of  the  State  imposing  the  tax,  and  therefore  in 
another  State,  in  a  foreign  country,  or  on  the  high  seas. 
Certain  personalty,  which  in  point  of  fact  is  out  of  the 
State,  is  some  times  taxed  by  a  State  in  which  the  owner 
resides,  because,  by  construction  of  law,  the  "situs"  of  such 
property  follows  the  person  of  its  owner,  but  that  is  a  very 
different  thing  from  taxing  the  transportation  of  the  prop- 
erty of  others,  whether  in  or  out  of  the  State,  simply 
because  the  seat  of  such  business,  or  a  branch  of  it,  hap- 
pens to  be  in  the  State  imposing  the  tax,  and  where  the 
tax  or  unfavorable  discrimination  is  upon,  or  because  of 
Buch  business,  is  beyond  the  State. 

The  ordinance  prohibits  any  company  from  doing  such 
business  of  carrying  goods,  by  express,  into  or  out  of  the 
State,  to  or  from  foreign  countries,  or  a  sister  State,  with- 
out having  paid  the  discriminating  tax  required.  The  tax 
is  certainly  an  import  or  duty,  collected  once  every  year  on 
the  imports  or  exports  the  express  companies  may  carry, 
and  if  one  sum  can  be  imposed,  any  other,  though  it  may 
be  one  that  will  amount  to  a  prohibition  of  the  business, 
may  be. 

What  difference  is  there  between  a  ship  owner  or  cap- 
tain carrying  goods  for  hire,  and  an  express  owner  or 
agent  also  carrying  goods  for  hire  ?  They  are  both  means 
of  commercial  intercourse.  Yet  the  supreme  court  of  the 
United  States  has  decided  that  ship  owners  or  captains,  and 
stage,  steamboat,  and  rail  road  lines,  can  not  constitution- 
ally be  taxed  for  transporting  passengers  or  freight  through 
a  State,  or  to  points  beyond  its  limits,  or  for  bringing  them 
from  without  into  the  State. 

This  tax  falls  within  the  principles  of  these  decisions, 
and  not  within  that  of  Nathan's  case,  (8  Howard  S.  C. 
Bep,  79,)  as  shown,    The  principles  referred  to  ar^  found 


496  rOETT-FOURTH  ALABAMA. 

Osborne  v.  Mayor,  Aldermen,  &c.  of  Mobile. 

in  the  following  cases  : — Brown  v.  Ilaryland,  12  Wheaton, 
436 ;  Southern  Steamship  Company  v.  Master  and  Wardens 
of  New  Orleans,  6  Wallace,  31  ;  Amy  v.  State  of  Nevada,  6 
Wallace,  35  ;  State  of  Louisiana  v.  S.  H.  Kennedy  &  Co.,  in 
1867  ;  Passenger  Cases,  7  How.  Kep.  393,'  &g.  ;  Gibbons  v, 
Ogden,  9  Wheat.  1  ;  New  Orleans  v.  Southern  Express  Co., 
7  Dist.  Ct.  MS.  opinion. 

The  substance  of  the  act  can  not  be  disguised  by  any 
new  form  in  which  the  tax  is  imposed.— 12  Wheat.  436. 

C.  W.  Rapier,  contra. — The  State  may  delegate  to  a  mu- 
nicipal corporation  the  power  to  impose  taxes. — 9  Ala.  236 ; 
6  Ala.  653,  899. 

The  State  may  tax  all  persons,  property  and  vocations 
within  its  jurisdiction.— 8  How.  82  ;  4  Cal.  57  ;  9  Ala.  236 ; 
4  Peters,  514 ;  4  Wheat.  316 ;  12  Wheat.  419 ;  2  Pet.  449. 

The  State  has  concurrent  power  with  the  general  gov- 
ernment in  regulations  of  commerce  between  the  States ; 
or,  at  least,  such  a  law  of  the  State  is  valid  if  it  does  not 
conflict  with  an  act  of  congress. — 7  Howard,  578 ;  34  Ala. 
249  ;  40  Ala.  133. 

The  validity  of  the  State  law  can  not  be  questioned,  ex- 
cept by  those  who  show  a  collision  with  an  act  of  congress. 
34  Ala.  249. 

There  is  nothing  in  the  ordinance  in  question,  or  the  re- 
quirement of  the  tax  it  imposes,  repugnant  to  any  provis- 
ion of  the  Federal  constitution.  No  preference  is  given  by 
the  ordinance  to  the  people  of  one  State  over  those  of 
another ;  nor  does  the  city  charter,  nor  the  ordinance,  at- 
tempt to  regulate  commerce  between  the  States ;  nor  does 
either  have  the  effect  of  so  regulating  commerce. 

PETERS,  J. — The  record  shows  that  the  corporate  gov- 
ernment of  the  city  of  Mobile,  in  this  State,  passed  an 
ordinance  on  the  2d  day  of  March,  1866,  of  which  the  fol- 
lowing sections  were  a  part,  viz  : 

"  Sec.  2.  Every  express  company  or  railroad  company 
who  shall  do  business  in  the  city  of  Mobile,  and  whose 
business  extends  beyond  the  limits  of  the  State,  shall  pay 
an  annual  license  of  five  hundred  dollars,  which  shall  be 
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deemed  a  first  grade  license ;  if  within  the  limits  of  the 
State,  one  hundred  dollars,  and  shall  be  deemed  a  second 
grade  license  ;  and  if  within  the  limits  of  the  city  of  Mo- 
bile, fifty  dollars,  which  shall  be  deemed  a  third  grade 
license."  ******* 

"  Sec.  35,  Any  person  or  persons,  or  incorporated  com- 
panies, doing  business  or  pursuing  any  avocation  without 
obtaining  the  proper  license,  or  who  shall  violate  any  of 
the  provisions  of  this  ordinance,  shall  be  subjected  to  a 
fine  not  exceeding  fifty  dollars  for  each  and  every  day's 
violation  thereof,  to  be  imposed  by  the  mayor  and  collected 
as  other  fines." 

It  also  appears  that  Frank  R.  Osborne,  the  agent  of  the 
Southern  Express  Company,  doing  business  in  the  city  of 
Mobile,  was,  on  or  about  the  10th  day  of  February,  1869, 
fined  by  the  mayor  of  said  city  the  sum  of  twenty-five  dol- 
lars for  a.  violation  of  this  ordinance.  This  suit  was  taken 
by  said  Osborne,  by  appeal,  to  the  circuit  court  for  the 
county  of  Mobile,  in  this  State,  and  submitted  to  the  court 
on  an  agreed  state  of  facts.  The  judgment  against  Osborne 
in  the  mayor's  court  was  affirmed,  in  the  said  circuit  court, 
at  its  spring  term,  1869.  And  from  this  judgment  of  the 
circuit  court  said  Osborne  appealed  to  this  court.  The 
only  question  insisted  on  in  said  circuit  court,  and  again 
relied  on  in  this  court,  is,  that  said  ordinance,  as  to  said 
express  company,  is  unconstitutional  and  void,  and  that 
said  express  company  is  not  bound  to  pay  the  tax  for  said 
license  thus  levied. 

The  grounds  urged  for  this  exemption,  as  I  understand 
them,  as  set  out  in  the  brief  of  the  learned  counsel  for  the 
appellant,  are,  that  said  ordinance  attempts  to  regulate 
commerce  between  this  State  and  other  States  of  the  Union, 
And  with  foreign  States,  and  imposes  a  duty  on  exports  and 
imports,  without  the  consent  of  congress. 

The  learned  counsel  for  the  appellant  refers  the  court  to 
article  1,  section  8,  part  3  ;  article  1,  section  9,  parts  5  and 
18;  article  1,  section  10,  part  2,  of  the  constitution  of  the 
United  States,  and  the  acts  of  congress  to  enforce  these 
clauses  of  the  constitution,  as  the  grounds  of  objection  to 
this  ordinance.    The  acts  of  congress  above   mentioned 
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are  but  an  effort  to  carry  into  legislati\^e  effect  the  consti- 
tutional provisions  above  referred  to.  They  do  not  narrow 
the  powers  of  the  State. 

Most  clearly,  the  license  tax  levied  by  the  corporation  of 
the  city  of  Mobile  upon  the  express  company,  for  the  priv- 
ilege to  carry  on  its  business  in  said  city,  is  no  export  or 
import  duty,  either  upon  foreign  trade  or  the  trade  between 
the  States  of  the  Union.  These  terms  have  been  too  clearly 
and  repeatedly  defined  to  allow  any  doubt  of  their  signifi- 
cation now.  This  is  a  tax  for  "  a  license  to  do  business," 
by  the  express  company,  within  the  limits  of  the  city.  It 
has  nothing  to  do  with  the  character  of  the  goods  and 
merchandise  that  the  company  may  transport,  or  whether 
they  may  or  may  not  transport  any  goods  or  merchandise 
at  all.  An  import  or  export  duty  or  tax  is  a  tax  levied 
directly  upon  the  article  imported  or  exported ;  that  is, 
brought  into  the  State  or  carried  out  of  it.  —  Brown  v.  The 
State  of  Maryland,  12  Wheat.  419,  437,  438;  Passenger 
Cases,  7  How.  283.  This  is  not  a  license  to  export  or  to  im- 
port. It  does  not,  then,  infringe  either  of  the  sections  of 
the  constitution  referred  to. 

Neither  is  it  a  tax  "  to  regulate  commerce  ;"  which  is  pro- 
hibited to  the  States.  To  regulate  commerce,  is  to  pre- 
scribe a  rule  by  which  it  is  to  be  governed. —  Gibbons  v.  Og- 
den,  9  Wheat.  196 ;  Story's  Const.  §  1061 ;  Story's  Const. 
§  1061,  note  2.  This  is  nothing  of  that  kind.  The  com- 
pany can  conduct  its  business  as  it  pleases,  and  charge 
what  rate  of  fees  for  transportation  it  pleases.  Express 
companies  are  common  carriers,  and  this  ordinance  does 
not  interfere  with  their  duties,  as  such,  in  the  slightest.  It 
is  simply  a  tax  for  license  to  conduct  their  business  in  the 
city  of  Mobile,  and  not  a  regulation  of  the  business  itself. 
It  can  not  therefore  be  obnoxious  to  the  constitutional  pro- 
visions above  cited. — Baldwin  v.  The  American  Express  Co., 
22  111.  197;  S.  C,  26  111.  504;  Southern  Express  Co.  v.  Ca- 
perton,  January  term,  1870. 

The  State  may  delegate  its  power  to  tax  or  grant  licenses 
to  a  municipal  corporation  within  the  limits  of  such  cor- 
poration. This  has  been  done  in  this  case. — Battle  v.  The 
Corporation  of  Mobile,  9  Ala.  284 ;  Intendant  of  Marion  v. 
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<!handler,  6  Ala,  899  ;  Eastahrooks  v.  The  State,  6  Ala.  653 ; 
Lott  V.  Mobile  Trade  Co.,  June  term,  1869,  Head-notes,  p. 
^0 ;  West  V,  Corporate  AiUhorities  of  Greenville,  39  Ala.  69 ; 
Intendant  of  Greensboro  r-  MuUins,  13  Ala.  341. 

The  power  of  the  State  to  levy  taxes  and  to  impose 
licenses  extends  to  every  species  of  property,  and  to  all 
occupations  within  the  State,  except  where  this  power  is 
expressly  limited  by  the  constitution  of  the  United  States, 
or  by  the  constitution  of  the  State  itself.  It  has  already 
been  shown  that  the  power  here  exercised  does  not  infringe 
the  constitution  of  the  Union,  and  it  is  not  forbidden  by 
the  constitution  of  the  State.  It  is,  therefore,  legal. — 
CrandaU  v.  State  of  Nevada,  6  Wallace,  35  ;  Weston  v.  City 
Council  of  Charleston,  2  Peters,  449  ;  Chief- Justice  arguen- 
do, Prov.  Bank  i;,  Billings  et  al.,  4  Peters,  515,  516 ;  Nathan 
V.  Louisiana,  8  Howard,  79,  82  ;  Hinson  v.  Lott,  8  Wallace, 
148 ;  Woodruff  v.  Parham,  8  Wallace,  123  ;  Waring  v. 
The  Mayor,  dc,  8  Wallace,  110 ;  Paul  v.  Virginia,  8  Wall. 
168;  Marshall,  C.  J.,  argiiendo  in  McCulloch  v.  The  Stale 
of  Maryland,  4  Wheat.  316. 

A  State  law,  and,  for  a  like  reason,  the  law  of  a  State 
municipal  corporation,  will  not  be  declared  unconstitutional 
unless  it  is  diearly  not  in  conformity  with  that  instrument. 
Fletcher  v.  Peck,  6  Cr.  87. 

The  court  below  did  not  err.  The  judgment  of  the  cir- 
cuit court  is,  therefore,  affirmed  at  appellant's  costs. 


ERWIN  ET  AL.,  Ex'rs,  vs.  McGUIRE  et  al.,  Adm'rs. 

[A.CnON  ON  PBOSaSSOBY  NOTB — ^FILINO  OF  CL.1IM  AGAINST  INSOLTENT  ESTATE.] 

1.  Insolvent  estate,  claim  against ;  ichat  sufficient  filing  of. — A  copy  of  a 
claim  against  an  insolvent  estate,  with  a  proper  affidavit,  delivered  to 
the  probate  jadge,  is  a  sufficient  filing  of  the  claim,  under  §  2196  of  the 
Bevised  Code. 
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8.  Same  ;  verification  of;  what  must  5e.— The  verification  must  be  legal 
evidence  of  a  just  and  subsisting  demand. 

3.  Same ;  when  claim  need  not  le  filed. — It  is  not  necessary  to  file  in  the 
probate  court  a  claim  on  which  suit  was  brought  prior  to  the  declara- 
tion of  insolvency  of  the  debtor's  estate. 


Appeal  from  Circuit  Court  of  Wilcox. 
Tried  before  Hon.  P.  O.  Haeper. 

This  action  was  commenced  on  the  16th  of  February, 
1865,  by  McGuire  and  Satterwhite,  as  administrators,  &c., 
against  E.  H.  Erwin  and  F.  G.  Tait,  as  executors  of  the 
last  will  of  F.  K.  Beck,  deceased,  on  a  promissory  note, 
made  by  defendants'  testator.  The  cause  was  continued 
generally  until  the  spring  term,  1869,  when  it  was  tried. 

On  the  18th  day  of  March,  1867,  the  estate  of  Beck  was 
declared  insolvent.  On  the  trial,  in  this  cause,  the  defend- 
ant's filed  five  pleas,  only  the  fourth  of  which  need  be 
noticed,  and  which  is  as  follows  :  "Come  the  defendants 
and  plead,  in  short  by  consent,  that  the  estate  of  their  said 
decedent,  F.  K.  Beck,  was  decreed  to  be  insolvent  on  the 
18th  day  of  March,  1867,  and  that  the  plaintiffs  have  not 
filed  their  said  demand,  properly  verified,  against  the  estate 
of  said  decedent,  within  nine  months  from  the  time  when 
said  estate  was  so  declared  insolvent,  as  by  law  required  to 
do."     Upon  this  plea  the  plaintiffs  took  issue. 

The  defendants  proved  that  there  was  nothing  in  the 
records  of  the  probate  court,  nor  among  the  papers  on  file 
in  said  court,  to  show  that  the  note  had  been  filed  in  said 
court  since  the  declaration  of  insolvency.  The  plaintiffs 
then  introduced  J.  J.  Eoach,  an  attorney  in  whose  hands 
the  note  had  been  placed  for  collection  in  1864,  who  testi- 
fied that  in  October,  1867,  he  made  a  copy  of  the  note, 
verified  by  his  own  afiidavit,  which,  according  to  his  best 
recollection,  was  in  the  form  prescribed  by  statute,  and  pre- 
sented the  same  to  the  clerk  of  the  probate  judge,  at  the 
probate  court,  to  be  filed  against  the  estate  as  an  insolvent 
estate.  Search  was  made  for  this  claim,  and  the  affidavit 
in  the  probate  court,  but  it  could  not  be  found.  Eoach's 
knowledge  of  the  correctness  of  the  claim  was  not  derived 
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from  his  own  knowledge,  but  from  information  from  others. 
This  was  substantially  all  the  evidence. 

The  court  charged  the  jury,  as  follows  :  "1st.  The  plain- 
tiffs can  not  recover  in  this  action,  unless  the  evidence 
shows  that  the  note  sued  on  had  been  filed  in  the  probate 
court  as  a  claim  against  the  estate  of  Beck,  as  required  by 
law,  within  nine  months  after  said  estate  had  been  declared 
insolvent,  and  if  the  evidence  showed  them  that  a  copy  of 
the  note  had  been  filed  in  said  court  within  that  time,  veri- 
fied by  the  affidavit  of  a  person  other  than  the  plaintiffs, 
and  who  stated  in  his  affidavit  that  he  had  knowledge 
of  the  correctness  of  said  note,  such  a  verification  was 
sufficient  in  this  action,  whether  such  person  had  personal 
knowledge  of  the  correctness  of  the  note  or  not,  and  that 
a  deposit  of  such  copy  and  verification  with  the  probate 
judge's  clerk,  in  his  office,  to  be  filed  against  said  estate  as 
an  insolvent  estate,  within  nine  months  after  the  declara- 
tion of  insolvency,  was  a  sufficient  filing  of  the  claim."  To 
this  charge  defendants  excepted. 

The  defendants  then  asked  the  court  to  charge  the  jury 
as  follows : 

"1st.  That  unless  the  original  claim  sued  on  was  filed 
in  the  probate  court,  verified  by  the  affidavit  of  the  plain- 
tiff, or  of  a  person  who  knew  of  the  correctness  of  the 
claim  within  nine  months  after  the  estate  of  said  Beck  was 
declared  insolvent,  then  they  must  find  for  the  defendants," 
This  charge  the  court  refused  to  give,  and  defendant  ex- 
cepted. 

"  2d.  That  unless  they  believe  from  the  evidence  that 
the  note  sued  on,  or  a  copy  thereof,  was  filed  in  the  pro- 
bate court  in  nine  months  after  the  estate  of  said  Beck 
was  declared  insolvent,  verified  by  the  affidavit  of  the 
plaintiffs,  or  of  a  person  who  knew  of  the  correctness  of 
the  same,  they  must  find  for  the  defendants."  This  charge 
the  court  refused  to  give,  and  defendants  excepted. 

The  charge  given,  and  the  refusal  to  give  the  charges 
asked,  are  now  assigned  as  error. 

Cochran  &  Dawson,  for  appellants. — 1.  The  statute, 
(  Revised  Code,  §  2196,)  requires  all  claims  against  insolv- 
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ent  estates  to  be  filed,  verified,  within  nine  months  after 
the  declaration  of  insolvency.  The  affidavit  must  be  made 
by  the  claimant,  or  some  person  who  knows  the  correct- 
ness of  the  claim,  and  that  the  same  is  due. — Eev.  Code, 
§  2196. 

2.  The  claim  must  be  filed,  although  a  suit  is  pending  at 
time  of  the  declaration  of  insolvency. — Murdock  v.  Rous- 
seau, 32  Ala,  611;  Bell  v.  Andrews,  34  Ala.  540  ;  Puryear  v. 
Puryear,  34  Ala.  556. 

3.  If  a  person  other  than  the  claimant  makes  the  affida- 
vit, such  person  must  know  the  correctness  of  the  claim, 
and  that  the  same  is  due. — Rev.  Code,  §  2196.  The  extent 
of  knowledge  necessary  to  be  possessed  by  the  affiant  is 
thus  prescribed.  He  must  know  the  facts,  and  the  affidavit 
must  show  that  he  knows  them. — Lay  v.  Clark,  31  Ala. 
§409. 

4.  If  a  claim  is  filed  with  an  improper  or  imperfect  veri- 
fication, it  amounts  to  no  filing  at  all,  unless  the  verifica- 
tion is  amended. — Pickle  v.  Ezzell,  27  Ala.  623.  If  the 
affidavit  fails  to  show  that  the  affiant  knows  the  correct- 
ness of  the  claim  it  is  insufficient.  If  it  shows  that  he 
does,  it  will  be  prima  facie  sufficient.  The  verification  is 
the  proof  adduced  in  support  of  the  claim. — 31  Ala.  409. 
And  if  it  is  shown  that  this  evidence  is  not  true,  the  claim 
should  be  rejected.  Then,  although  the  person  making 
the  affidavit  swears  that  he  knows  the  facts  required  to 
establish  the  claim,  if  it  is  shotvn  that  he  does  not  know 
such  facts,  the  verification  or  proof  is  defective,  and  the 
claim  should  be  rejected.  The  objections  required  to  be 
filed,  under  §  2203  of  the  Revised  Code,  could  not  be  filed 
in  this  case  because  there  was  nothing  in  the  probate  court 
to  show  that  any  such  claim  had  been  filed  there.  If  the 
question  had  not  been  raised  on  the  trial  in  the  circuit 
court,  it  could  not  have  been  raised  afterwards  by  the 
appellants. — Revised  Code,  §  2209.  The  pleas  presented 
the  objections  properly,  and  they  were  properly  raised  on 
the  trial  in  the  circuit  court. — Murdock  v.  Bohpea,  32  Ala. 
611. 

5.  J.  CuAiMiNG,  contra. — 1st.  There  is  no  error  in  the  first 
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charge  of  the  court.  It  conforms  to  the  law  as  contained  in 
§  2196  of  the  Eevised  Code.  Stress  appears  to  be  laid  on  that 
portion  of  the  charge  contained  in  the  following  words  : 
■"  Though  the  party  making  the  aflSdavit  did  not  know  of 
bis  own  knowledge  of  the  correctness  of  the  claim."  The 
statute  does  not  require  that  the  affiant  should  swear,  that 
he  knows  the  correctness  of  the  claim  "q^  his  own  knowl- 
edge ;"  nor  does  it  require  it  as  a  matter  of  fact.  If  the 
affiant  knows  the  correctness  of  the  claim  from  informa- 
tion received  from  the  parties  to  the  note,  that  certainly 
^ould  be  sufficient,  though  it  would  not  be  of  his  own 
knowledge.  Suppose  F.  K.  Beck,  in  his  life-time,  had  told 
affiant  that  the  <!laim  was  just  and  correct,  affiant  would 
certainly  be  in  a  position  to  make  the  affidavit ;  but  he 
would  not  know  its  correctness  of  his  own  knowledge  ;  he 
would  simply  know  it  from  information. 

2d.  What  is  his  oivn  knowledge,  when  spoken  of  in  regard 
to  a  witness  giving  testimony  ?  It  clearly  does  not  include 
that  which  a  witness  gets  by  information  from  others.  The 
word  ^'owrC'  distinguishes  it  from  information,  in  legal 
acceptation. 

3.  In  cases  in  which  the  affidavit  is  defective  or  insuffi- 
cient, "the  defect  or  insufficiency  may  be  supplied  by 
amendment  or  proof  at  any  time  before  a  final  decree." 
The  proof  is  clear,  that  the  claim  was  filed  within  nine 
months,  and  sworn  to.  Now,  even  if  the  verification  was 
"defective  or  insufficient,"  the  plaintiffs  were  still  entitled 
to  a  verdict  ascertaining  the  amount  of  the  debt,  so  that 
the  judgment  might  be  certified  to  the  probate  court. 
When  the  matter  comes  up  for  a  hearing  in  the  probate 
court,  "or  at  any  time  before  a  final  decree,"  the  plaintiff 
can  supply  the  defect  or  insufficiency,  if  there  is  any.  It 
will  also  be  noticed  that  the  claim  in  this  case  was  held  by 
administrators,  and  they  are  only  required  to  swear  that 
they  '^believe"  the  claim  to  be  just.  The  agent  will  not  be 
required  to  make  any  stronger,  or  more  positive  verifica- 
tion, than  would  have  been  required  of  his  principal,  if  he 
had  made  it. 

4,  The  filing  a  copy  of  the  claim  is  sufficient.  The  same 
words  are  used  in  Clay's  Dig.  p.  194,  §  10,  as  those  used  in 
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the  Eevised  Code,  §  2196.  In  Clay's  Digest,  it  reads : 
"  Every  person  having  any  claim  against  such  insolvent 
estate,  shall  file  the  same  in  the  clerk's  office  of  the  said 
court  within,  &c."  In  the  Eevised  Code,  it  reads :  "Every 
person  having  any  claim  against  the  estate  declared  insolv- 
ent, must  file  the  same  in  the  office  of  the  judge  of  probate 
■within,"  &c.  This  court  has  held  that  the  filing  a  copy  of 
the  claim  properly  verified,  &c.,  was  sufficient  in  the  fol- 
lowing cases  :  Rowdon  v.  Young,  Adrnr,  12  Ala.  234;  Ruth- 
erford's Adrnr  v.  Branch  Bank,  14  Ala.  92  ;  Ransom,  Adm'r, 
V.  Quarks,  16  Ala.  437. 

B.  F.  SAFFOLD,  J. — The  issues  presented  arose  on 
the  trial  of  a  suit  by  the  appellees  against  the  appellants, 
after  the  commencement  of  which  the  estate  represented 
by  the  defendants  was  declared  insolvent.  A  copy  of  the 
claim,  verified  by  the  attorney  of  the  plaintiffs,  was  deliv- 
ered by  him  to  the  clerk  of  the  probate  judge  within  the 
required  time.  The  attorney  testified  in  this  case  that, 
though  to  the  best  of  his  recollection  the  affidavit  was  in 
the  prescribed  form,  he  derived  his  information  of  the  cor- 
rectness of  the  demand  from  others,  and  did  not  know  it 
to  be  correct  himself. 

The  errors  alleged  are  :  1st.  The  instruction  to  the  jury 
that  the  plaintiffs  could  not  recover  unless  the  note  sued 
on,  or  a  copy  thereof,  properly  verified,  was  filed  in  the 
probate  court  within  nine  months  after  the  declaration  of 
the  insolvency.  But  such  a  copy,  with  an  affidavit  made 
by  another  than  the  plaintiffs,  whether  he  had  personal 
knowledge  of  the  correctness  of  the  claim  or  not,  left  with 
the  clerk  of  the  probate  judge,  would  be  a  sufficient  filing. 
2d.  The  refusal  to  charge,  that  unless  the  note,  or  a  copy 
of  it,  accompanied  by  an  affidavit  of  the  plaintiffs,  or  some 
one  who  knew  of  the  correctness  of  the  claim,  was  filed  in 
the  probate  court  in  proper  time,  the  verdict  must  be  for 
the  defendants. 

A  copy  of  a  claim  against  an  insolvent  estate,  properly 
verified,  delivered  to  the  clerk  of  the  probate  judge,  is  a 
sufficient  filing  under  section  2196  of  the  Eevised  Code. — 
Flinn,  Adrn'r,  v.  ShacUeford,  42  Ala.  202. 


JUNE  TERM,  1870.  505 


Erwin  et  al.,  Ex'rs,  v.  McGuire  et  al.,  Adm'rs. 

If  the  allowance  of  the  claim  had  been  contested  in  the 
probate  court,  the  evidence  of  its  proper  verification,  as 
given  in  this  case,  would  have  caused  its  rejection.  A  just 
and  subsisting  demand  must  be  shown  by  legal  evidence. 
Lay  V.  Clark's  AdmW,  30  Ala.  409. 

In  Murdoch  v.  Rousseau's  Admr,  32  Ala.  611,  it  was  held 
that  a  claim  on  which  a  suit  is  pending,  when  the  debtor's 
estate  is  declared  insolvent,  must  be  filed  like  other  claims, 
within  nine  months  after  the  declaration  of  insolvency. 
The  decision  was  based  on  the  supposed  imperative  and 
comprehensive  terms  of  section  2196  of  the  Revised  Code. 
Walker,  Justice,  in  a  dissenting  opinion,  maintained  the 
contrary  as  decided  in  McDougald's  Adm'r  v.  Dawson's 
Ex'r,  30  Ala.  553,  by  arguments  deemed  by  us  as  conclu- 
sive. He  and  Judge  Stone,  in  both  cases,  held  that  the 
failure  to  file  the  claim  was  not  a  defense  to  the  suit  in  the 
circuit  court.  But  the  latter  maintained  in  the  first  cited 
case,  that  "  if  the  creditor  fail  to  file  his  claim  in  the  pro- 
bate court,  the  settlement  may  be  had  without  any  refer- 
ence to  it,  and  such  creditor  is  left  to  other  sources  for  its 
payment,  should  there  be  such  sources."  There  can  not 
be  any  other  source,  because  all  the  property  of  the  estate 
is  vested  by  law  in  the  administrator  de  bonis  non,  immedi- 
ately upon  his  appointment. — Rev.  Code,  2195.  Besides, 
he  can  have  no  execution  on  his  judgment,  and  it  must  be 
certified  to  the  probate  court. — Rev.  Code,  2209. 

The  proceedings  before  the  probate  court  in  respect  to 
the  allowance  of  a  claim  against  an  insolvent  estate  is 
essentially  a  suit.  Its  rejection  in  a  contest,  in  which  the 
parties  were  represented,  would  be  conclusive  upon  the 
plaintiff,  notwithstanding  the  pendency  of  a  suit  upon  the 
claim  in  the  circuit  court  at  the  time  of  the  decree  of  in- 
solvency.— McDougald's  AdmW  v.  Rutherford,  30  Ala.  245. 
The  cause  commenced  in  the  circuit  court  is  permitted  to 
proceed  to  judgment. — Rev.  Code,  2208.  The  judgment 
of  either  court  would  be  under  competent  jurisdiction  ;  one 
could  not  nullify  or  give  additional  validity  to  the  other. 
The  pendency  of  the  first  suit  could  be  pleaded  in  abate- 
ment of  the  second,  and  the  first  judgment  rendered  would 
33 
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be  a  bar  to  the  other  action.  The  reason  of  the  law 
requiring  the  filing  and  verification,  which  is  notice  to  the 
administrator  and  proof  of  indebtness,  fails. 

We  decide  that  it  is  not  necessary  to  file  in  the  probate 
court  a  claim  on  which  suit  was  commenced  prior  to  the 
declaration  of  insolvency  of  the  debtor's  estate. 

The  judgment  is  affirmed. 


MOBILE  SCHOOL  COMM'KS  vs.  PUTNAM  et  al. 

[appeal  fkom  obdkb  dissolving  injunction.] 

1.  " Mobile  School  Commissioners;"  charter  of,  public  in  its  nature,  and  may 
te  altered  or  amended  by  the  general  assembly. — The  board  of  commis- 
sioners, known  by  the  name  of  "  The  Mobile  School  Commissioners," 
as  created  by  the  act  of  10th  January,  1826,  was  an  irregular  quasi  cor- 
poration, public  in  its  nature,  and  so  continued,  under  all  the  legisla- 
tion in  relation  thereto,  down  to  the  adoption  of  the  present  constitu- 
tion of  the  State,  and,  therefore,  subject  at  all  times  to  legislative  con- 
trol. 

2.  Same;  charter  of,  not  a  contract  protected  from  impairment  by  constitu- 
tion of  United  States.  —Said  corporation  was  created  for  public  ends 
and  purposes,  and  not  for  private  benefit  or  emolument  ;  the  corpora- 
tors had  no  property  in  the  corporation,  nor  have  they  paid  to  the 
State  any  thing  amounting  to  a  valuable  consideration,  for  its  charter  ; 
consequently,  no  contract  existed  between  it  and  the  State,  the  obliga- 
tion of  which  is  protected  from  impairment  by  the  constitution  of  the 
United  States. 

3.  Board  of  education;  power  of,  over  public  educational  institutions. — The 
board  of  education  has  full  legislative  powers  in  reference  to  the  Mo- 
bile School  Commissioners,  and  other  public  educational  institutions  ; 
and  all  the  public  educational  institutions  of  the  State  are  legally  under 
the  control  and  management  of  the  superintendent  of  public  instruc- 
tion and  the  board  of  education. 

4.  "  Mobile  School  Commissioners;"  power  of  Slate  over  funds  of . — Although 
the  State  may  not  have  the  constitutional  power  to  divert  from  the  pur- 
poses of  the  trust,  the  funds  which  have  been,  and  are,  from  time  to 
time,  increased  and  augmented  from  the  bounties  and  revenues  of  the 
State,  it  may,  nevertheless,  in  its  discretion,  change  the  administrators 
of  these  trust  funds,  and  the  manner  and  mode  of  its  administration. 
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5.  Injunction  ;  dissolution  of,  before  answer  of  aU  defendants  has  come  in, 
when  proper. — Generally,  an  injunction  properly  granted  should  not  be 
dissolved  until  the  answer  of  all  the  defendants  has  come  in  ;  this  rule 
is,  however,  subject  to  modification  and  discretion.  Where  there  are 
more  defendants  than  one,  if  the  defendant,  on  whom  the  gravamen 
rests,  to  whom  the  facts  charged  are  better  known  than  to  the  other 
defendants,  and  within  whose  knowledge  the  facts  must  be,  if  they  ex- 
ist at  all,  has  fully  answered  the  bill,  section  3438  of  the  Eevised  Code 
will  authorize  the  dissolution  of  the  injunction  in  vacation,  without 
awaiting  the  answer  of  his  co-defendants, 

6.  School-moneys  for  Mobile  county;  who  only  is  authorized  to  draw  from 
State  treasury. — Under  the  present  laws  of  the  State,  the  superintend- 
ent of  education  for  Mobile  county  is  the  only  person  authorized  to 
draw  from  the  State  treasury,  moneys  belonging  to  said  county  for  the 
use  of  public  schools  therein . 

7.  "Mobile  School  Commissioners ;"  office  of,  when  vacated. — By  the  act  of 
August  11th,  1868,  the  offices  of  the  Mobile  school  commissioners  be- 
came vacant.  The  words  "  other  school  officers"  embraces  school  com- 
missioners. If  the  complainants,  claiming  to  be  such  commissioners, 
were  elected  or  appointed  after  that  date,  they  ceased  to  be  such  school 
commissioners,  by  virtue  of  the  resolutions  of  the  board  of  education 
of  the  19th  day  of  August,  1869. 

8.  Board  of  education;  "full  legislative  powers^'  of,  what  embraces. — The 
"full  legislative  powers"  vested  by  the  constitution  in  the  "board  of 
education,"  clothed  it  with  all  the  powers  which  the  general  assembly 
might  have  exercised,  if  legislative  power  had  not  been  conferred  on 
the  "  board  of  education,"  in  reference  to  the  public  educational  insti- 
tutions of  the  State.  This  power  covers  the  whole  field  of  legislation 
on  this  subject,  including  officers  and  agents  to  be  employed,  the  mode 
and  manner  of  their  election  or  appointment,  and  their  tenure  of  office; 
for  what  causes,  and  how  and  by  whom  removable ;  their  duties  and 
compensation,  &c. 

9.  Same;  session  of,  how  long  may  continue. — Under  article  6,  section  7, 
of  the  constitution,  the  board  of  education  may  continue  in  session 
twenty  business  days,  not  including  Sundays  ;  and  it  does  not  require 
that  they  shall  follow  in  successive  order.  There  is  no  reason  why  the 
board  of  education  may  not  take  a  recess,  without  having  the  recess 
counted  against  it. 

10.  Same  ;  acta  of,  what  wiU  be  presumed  to  sustain. — If  necessary  to  sus- 
tain the  acts  of  the  board  of  education,  it  will  be  presumed  that  the 
session  was  continued  for  a  longer  period  than  twenty  days,  "by  au- 
thority of  the  governor." 

11.  Same;  general  acts  of,  public  acts. — The  general  acts  of  the  board  of 
education  are  public  acts  of  which  the  courts  will  take  judicial  notice, 
as  of  the  other  public  acts  of  the  State,  and  the  same  presumptions  will 
be  made  in  their  favor. 

12.  Same ;  what  act  of,  is  not  a  law,  in  any  accurate  sense,  and  does  not  re- 
quire approval  of  governor. — A  resolution  of  the  board  of  education, 
approving  or  disapproving  the  appointment  or  removal  of  an  officer,  is 
not  in  any  accurate  sense  a  law,  bat  is  merely  an  administrative  act, 
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and  does  not,  therefore,  require  the  approval  of  the  governor  to  give 
it  effect. 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  Hon.  A.  C.  Felder. 

This  was  a  bill  in  equity  exhibited  in  the  chancery  court 
of  Mobile,  by  W.  G.  Clark  and  other  persons  claiming  to 
be  "  the  Mobile  school  commissioners,"  a  corporation  cre- 
ated and  recognized  by  the  laws  of  Alabama,  against  G. 
L.  Putnam,  N.  B.  Cloud,  superintendent  of  public  instruc- 
tion, K.  M.  Reynolds,  State  auditor,  and  Arthur  Bingham, 
State  treasurer,  praying  for  an  injunction  to  prevent  the 
payment  to  the  defendant  Putnam  of  certain  moneys  in 
the  State  treasury,  which  they  allege  are  properly  payable 
to  them  as  such  school  commissioners,  for  the  use  of  the 
public  schools  in  Mobile  county,  and  for  general  relief. 
Upon  bond  being  given,  an  injunction  was  granted  accord- 
ing to  the  prayer  of  the  bill. 

The  original  bill  was  amended  by  leave,  before  the  hear- 
ing of  the  motion  to  dissolve  the  injunction,  by  averring 
that  in  addition  to  the  sums  of  money  raised  by  taxation 
from  Mobile  county  alone,  about  $50,000  of  which  had 
been  invested  in  real  estate,  &c.,  for  the  purposes  of  the 
public  schools,  under  their  control  and  possession  as  such 
commissioners,  various  citizens  of  Mobile,  and  others,  had 
donated  to  their  predecessors,  in  trust  for  the  purposes  of 
said  public  free  schools,  gifts  amounting  to  many  thousand 
dollars,  some  of  which  had  been  used,  and  the  remainder 
invested  in  and  about  the  purposes  of  the  trusts  confided  to 
complainants  as  such  school  commissioners,  &c. 

Afterwards,  upon  the  coming  in  of  the  answer  of  Put- 
nam, without  awaiting  the  answer  of  the  other  defendants, 
the  chancellor,  on  motion  in  vacation,  dissolved  the  injunc- 
tion, and  this  decree  is  now  assigned  for  error. 

The  opinion  contains  a  synopsis  of  so  much  of  the  bill 
and  the  answer  of  Putnam  as  is  material  to  a  proper  un- 
derstanding of  the  decision. 

P.  Hamilton,  and  Rice,  Semple  &  Goldthwaite,  for  ap- 
pellants. 
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Elmore  &  Guntek,  and  Chilton  &  Thorington,  contra. 

PECK,  C.  J. — This  case  comes  here  on  an  appeal  from 
a  decretal  order  of  the  chancellor,  dissolving  an  injunction 
heretofore  granted,  on  the  filing  of  the  bill  of  complaint 
in  this  behalf. 

Section  3430  of  the  Revised  Code  enacts,' that  such  cases 
must  be  heard  and  determined  at  the  first  term  of  the 
court  after  such  an  appeal  is  taken. 

The  argument  has  just  closed  on  this,  the  last  day  of  the 
term,  leaving  but  little  time  to  consider  and  determine  a 
question  of  so  much  gravity  and  importance. 

From  the  best  reflection  we  have,  in  so  short  a  time,  been 
able  to  give  to  it,  we  hold — 1st,  that  "  the  Mobile  school 
commissioners"  constitute  a  public  corporation,  created 
for  great  public  educational  purposes,  and  that  the  charter 
of  said  corporation,  being  public  in  its  character,  may  be 
altered  and  amended,  at  the  will  and  pleasure  of  the  gen- 
eral assembly  of  the  State. — The  Trustees  of  tlte  Univei'sity 
cf  Alabama  v.  Winston,  5  Stew.  &  Por.  17. 

2d.  That  the  funds  provided  for  and  devoted  to  the  ob- 
jects of  this  important  trust,  and  which  have  been  and  are, 
from  time  to  time,  increased  and  augmented  by  the  boun- 
ties and  from  the  revenues  of  the  State,  although  the  State 
may  not  have  the  constitutional  power  to  divert  them  from 
the  purposes  of  the  said  trust,  may,  nevertheless,  change 
the  administrators  of  said  trust  funds,  and,  in  her  wisdom 
and  discretion,  direct  the  mode  and  manner  of  its  admin- 
istration, and  how,  and  by  whom,  and  to  whom  the  funds 
devoted  by  the  State  for  the  purposes  aforesaid  are  to  be 
paid  and  applied. 

3d.  That  the  charter  of  said  corporation  does  not  con- 
stitute a  contract  between  the  State,  on  the  one  hand,  and 
the  said  school  commissioners  on  the  other,  the  obligation 
of  which  is  secured  and  protected  from  impairment  by  the 
constitution  of  the  United  States. 

4th.  That  neither  the  present  constitution  of  this  State, 
nor  the  legislation  of  the  board  of  education  created  by 
it,  divert,  nor  are  they  designed  to,  nor  have  they  or  either 
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of  them  diverted,  the  said  trust  funds  from  the  objects  and 
purposes  for  which  they  were  or  are  intended. 

5th.  That  the  bill  of  complaint,  taken  in  connection  with 
the  answer  of  the  defendant,  said  Putnam,  does  not  show 
that  the  said  trust  funds  have  been,  or  are  in  danger  of  be- 
ing, either  wasted,  diverted,  or  misapplied. 

6th.  That  the  educational  institution  in  this  behalf,  with 
all  other  educational  institutions  in  this  State,  are,  legally, 
under  the  management  and  control  of  the  superintendent 
of  public  instruction,  and  the  board  of  education  of  this 
State,  created  by  the  constitution  thereof ;  and  that  said 
board  of  education  has  full  legislative  powers  in  reference 
to  it,  and  all  other  public  educational  institutions  in  the 
State,  and  that  its  acts,  when  approved  of  by  the  governor, 
or  re-enacted,  as  provided  in  section  5  of  article  11  of  the 
constitution,  have  the  force  and  effect  of  law,  unless,  and 
until,  repealed  by  the  general  assembly. 

For  these,  and  other  reasons  not  here  named,  we  hold, 
that  the  said  injunction  heretofore  granted  was  unadvisedly 
granted,  and  that  the  decretal  order  of  the  chancellor,  dis- 
solving the  same,  is  right  and  free  from  error. 

If  it  shall  be  deemed  best,  an  opinion  will  hereafter  be 
prepared  and  filed,  setting  forth  more  at  length  the  reasons 
for  affirming  the  order  and  decree  of  the  chancellor  in  this 
behajf. 

Let  the  decree  of  the  court  below,  dissolving  the  injunc- 
tion, be  affirmed,  and  the  appellants  will  pay  the  costs  of 
said  appeal  in  this  court  and  in  the  court  below. 

Note  by  Repoeter. — Upon  the  day  upon  which  the  fore- 
going opinion  was  read,  the  last  day  of  the  January  term, 
the  appellants  petitioned  for  a  rehearing,  and  afterwards 
filed  the  following  argument  in  support  thereof. 

P.  Hamilton,  and  Goldthwaite,  Rice  &  Semple,  for 
appellants. — The  principle  upon  which  the  bill  rests  is 
familiar,  and  is  recognized  and  enforced  in  the  Mayor  w. 
I^Qdgers,  10  Ala.  R.  37,  and  in  the  cases  therein  cited. 

The  corporation  was  created  and  its  f rai^chises  conferred 
upon  it,  originally,  by  the  act  entitled  "  m  act  establishing 
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schools  in  the  county  of  Mobile,"  approved  January  10th, 
1826,  Pamphlet  Acts  of  1825-6,  pp.  3a,  36.  The  privilegea 
or  franchises  thus  granted,  were  not  only  continued,  but 
added  to,  by  successive  acts  of  the  general  assembly  of 
Alabama,  down  to  and  including  the  acts  of  1854  and  1856. 
Pamph.  Acts  of  1853-4,  pp.  190,  191 ;  Pamph.  Acts  of 
1855-6,  pp.  148,  149. 

Every  thing  (except  "  the  funds  arising  from  any  six- 
teenth section,")  which  has  heretofore  been  granted  to  said 
corporation,  became  [by  mere  force  of  the  grant,]  the 
property  of  the  corporation,  clogged  only  with  the  restric- 
tions, that  "the  whole  revenue  arising  to  said  board  of 
commissioners  shall  be  employed  as  a  common  fund  for 
the  instruction  of  the  youth  of  said  county  ;"  and  that  no 
portion  thereof  shall  be  diverted  to  the  maintenance  or 
support  of  any  school  that  is  not  strictly  common  to  all 
children  of  the  county,  or  to  any  that  is  under  sectarian 
influence  or  control."  And  all  this  property,  as  well  as 
revenue,  "shall  be  under  the  control,  direction  and  manage- 
ment of  said  commissioners,"  and  be  "appropriated  and 
disbursed  under  the  directions  of  the  Mobile  school  com- 
missioners."— See  sections  two  and  four  of  the  act  of  1854, 
above  cited. 

It  is  plain  from  the  allegations  of  the  bill,  that  Puinam 
and  Cloud  have  heretofore  acted,  and  are  still  continuing 
to  act,  in  violation  of  these  privileges  or  franchises  con- 
ferred by  statute  upon  the  said  commissioners ;  and  that 
unless  Putnam  and  Cloud  are  restrained,  they  will  disable 
these  commissioners  from  using  these  statute  franchises  or 
privileges.  Cloud  and  Putnam,  by  their  conjoint  action, 
have  already  [as  the  bill  shows,]  diverted  over  $5,000  of 
the  trust  fund,  and  are  on  the  very  eve  of  diverting  nearly 
$10,000  more  of  it,  in  defiance  of  the  statutes  above  cited, 
and  are  continually  pursuing  a  line  of  policy  which 
destroys  "the  direction,  control  and  management  of  said 
commissioners"  over  the  trust  fund,  and  the  right  of  said 
commissioners  to  direct  the  appropriation  and  disbursement 
of  each  and  every  portion  of  that  fund. 

No  plainer  case  can  be  made  for  one  of  these  special 
injunotioas,  which  will  jjot  be  dksolyed  before  the  final 
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heariug.  The  very  nature  of  the  grievance  is  such,  that 
the  injunction  is  the  whole  case.  To  dissolve  it  on  mere 
answer,  before  final  hearing  or  proof  taken,  is  to  arm  a 
conscienceless  perpetrator  of  irreparable  injury  with  the 
power  of  continuing  his  irreparable  mischief  by  swearing 
to  and  filing  an  unconscientious  answer. — McBrayer  v.  Har- 
din, 7  Iredell's  Eq.  Rep.  1  ;  Purnell  v.  Daniels,  8  Iredell's 
Eq.  Eep.  9 ;  Poor  v.  Carleton,  3  Sumner's  Eep.  70 ;  Max- 
well V.  Ward,  II  Prince's  Eep.  17. 

In  dissolving  the  injunction  in  vacation,  the  chancellor 
not  only  violated  tbe  salutary  rule  last  above  called  to 
view ;  but  he  also  violated  this  other  plain  and  sound  rule, 
to-wit,  "that  an  injunction  properly  granted,  is  not  to  be 
dissolved  until  the  answer  of  all  the  defendants  [who  are 
charged  with  a  knowledge  of  the  facts  or  participation  in 
the  wrong,]  has  come  in." — Depeyster  v.  Graves,  2  Johns. 
Ch.  E.  148, 149. 

The  bill  shows  that  Cloud  is  at  least  equally  guilty  of  the 
wrong  with  Putnam  ;  in  fact,  that  Putnam  could  not  have 
consummated  any  wrong  in  the  way  of  obtaining  and 
diverting  the  fund,  but  for  Cloud's  furnishing  him  with  the 
certificate  or  instrument,  which  was  essential  to  obtain 
either  a  warrant  from  the  auditor,  or  money  from  the 
treasurer.  And  yet,  without  any  answer  from  Cloud,  the 
chancellor  dissolved  the  injunction  upon  the  answer  of 
Putnam  only ! 

Cloud's  failure  to  answer,  authorizes  the  inference  that 
he  could  not  swear  to  any  such  answer  as  that  put  in  by 
Putnam.  Now,  suppose  Cloud  had  answered,  and  admit- 
ted the  allegations  of  the  bill ;  does  not  every  chancery 
lawyer  see  that  a  dissolution  of  the  injunction  upon  Put- 
nam's answer  would  have  been  wholly  erroneous?  It  is 
equally  erroneous  to  dissolve  upon  Putnam's  answer  alone, 
before  Cloud  has  answered,  and  before  any  proof  taken, 
and  before  final  hearing. 

The  answer  of  Putnam  does  not  deny  these  specific  acts 
of  his  and  of  Cloud,  which  acts,  in  law,  amount  to  a  diver- 
sion of  the  fund,  and  to  an  interference  with  the  franchises 
of  complainant. 

Even  if  the  bill  is  defective  as  to  matters  which  are 
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amendable,  the  rule  is,  that  on  motion  to  dissolve  an  in- 
junction in  vacation,  all  amendable  defects  in  the  bill  will 
be  considered  as  amended. — Alabama  and  Florida  Railroad 
Company  v.  Kenney,  39  Ala.  Bep.  307. 

From  what  has  already  been  above  laid  down,  it  is  clear, 
that  the  bill  makes  a  plain  case  for  relief  by  injunction. 
The  natural  inquiry  then  is,  do  the  facts,  or  any  of  them, 
stated  in  the  answer  of  Putnam,  have  the  legal  effect  of 
overturning  or  barring  the  right  apparent  upon  the  bill. 

It  is  obvious,  that  the  right  asserted  by  the  bill  can  not 
be  overturned  or  barred  by  anything  contained  in  Put- 
nam's answer,  unless  the  aforementioned  franchises, 
granted  to  said  commissioners,  by  the  statutes  above 
cited,  "to  the  control,  direction  and  management"  of  said 
property  and  funds,  as  well  as  to  the  appropriation  and 
disbursement  thereof,  has  been  destroyed  by  the  present 
constitution  of  Alabama,  or  by  some  valid  law  enacted  since 
the  adoption  of  that  constitution.  If  that  franchise  sur- 
vives, if  it  still  exists,  there  is  nothing  in  Putnam's  answer 
which  can  bar  the  right  to  an  injunction  which  is  disclosed 
by  the  bill. 

We  proceed  now  to  inquire  whether  each  of  these  fran- 
chises was  destroyed  by  any  thing  contained  in  our  present 
constitution.  In  pursuing  this  inquiry  we  must  remember, 
that  the  destruction  of  those  several  franchises,  is,  inevita- 
bly, the  destruction  of  a  system  of  education  originated  in 
1826,  nourished  and  cherished  certainly  down  to  the  adop- 
tion of  the  constitution  ;  and  during  all  that  long  period 
operating  so  benignly,  that  it  received  from  the  very  con- 
vention which  framed  the  present  constitution,  not  only 
friendly  recognition,  but  unqualified  favor  and  sanction. 
[Ordinance  No.  21,  passed  November  30,  1867.J  Deprive 
the  commissioners  of  "  the  control,  direction  and  manage- 
ment," and  of  the  appropriation  and  disbursement  of  the 
funds  by  which  only  the  system  has  been  and  is  supported, 
and  the  system  which  they  have  built  up  and  perfected, 
necessarily  perishes.  It  would  be  strange  indeed,  after 
reading  ordinance  No.  2i,  above  cited,  to  impute  to  the 
convention  which  adopted  it,  an  intention,  in  framing  the 
constitution,  entirely  antagonistic  to  the  intention  plainly 
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evinced  by  that  ordinance.  The  argument  for  defendant, 
in  effect,  charges  the  convention  with  entertaining  at  the 
same  time,  contradictory  intentions,  as  to  the  same  old  and 
well  known  system  for  educating  "the  youth  of  the  county;" 
and  the  intent  to  destroy  this  system,  is  imputed  to  a  con- 
vention which  not  only,  by  ordinance,  evinced  its  intent  to 
preserve  the  system,  but  also  to  add  to  its  efficiency. 

Upon  the  principle,  so  well  illustrated  in  Horton  v.  Mobile 
School  Commissioners,  that  the  special  controls  the  general, 
and  that  repeals  by  implication,  of  special  laws  and  special 
systems,  will  not  be  made  out  by  mere  general  words  ;  it 
becomes  evident,  that  there  is  nothing  in  the  constitution 
which  can  justly  be  held  to  operate  as  a  repeal  or  destruc- 
tion of  the  franchises  of  the  said  school  commissioners,  or 
the  special  system  under  their  control.  The  words  used  in 
article  eleven  of  the  constitution  are  the  only  words  from 
which  such  repeals  or  destruction  is  claimed  to  result ;  and 
these  words  are  merely  general,  and  can  be  reconciled  with 
the  continued  special  system  in  Mobile.  Thus,  the  words 
of  the  first  section  are,  "the  common  schools,  and  other 
educational  institutions  of  the  IState."  These  are  words  of 
description  and  restriction  merely ;  they  were  used  to 
describe,  not  the  ownership  of  the  schools  or  other  educa- 
tional institutions,  but  to  indicate  clearly,  that  the  consti- 
tution was  not  designed  to  include  all  the  schools  and  edu- 
cational institutions  in  the  State.  If  the  design  had  been 
to  include  all,  the  words  would  have  been  as  follows:  "  the 
common  schools  and  other  educational  institutions  in  the 
State."  What  was  meant  by  the  words  actually  employed, 
was,  the  common  schools  and  other  educational  institutions 
which  the  State  had  generally  supported  or  aided  in  sup- 
porting, and  over  which  the  State  had  retained  general 
control,  without  ever  having  vested  their  control  or  man- 
agement in  any  special  body  or  by  any  special  system  ;  for 
all  these  may  well  be  called  schools  or  institutions  "of  the 
State."  But  as  far  back  as  1854  the  "school  system  of  the 
county  of  Mobile"  is  spoken  of  in  the  statute  law,  as  "a 
public  school  system  of  its  own,"  [that  is,  of  Mobile  county.] 
Hence,  the  framers  of  the  constitution  treated  it  as  a 
school  system  of  that  county ;  and  desiring  to  leave  it  un- 


JUNE  TERM,  1870. 515 

Mobile  School  Commissioners  v.  Putnam  et  al. 

touched,  used  words,  schools  and  institutions  of  the  State, 
so  as  to  distinguish  between  them  and  the  special  system 
of  that  county. —Pam  ph.  Acts  of  1853-4,  p.  17,  §  2. 

The  next  position  understood  to  be  taken  by  the  counsel 
for  defendant,  is,  that  even  if  the  constitution  did  not 
destroy  the  said  franchises  of  complainant,  the  acts  of  the 
board  of  education  effected  this  destruction. 

Ordinance  twenty-one  of  the  convention  plainly  recog- 
nizes the  complainant  as  a  legally  existing  corporation,  and 
expressly  reasserts  and  secures  the  rights  of  "the  school 
commissioners  of  said  county  of  Mobile"  under  the  said 
act  of  February  15, 1856,  and  amounts  to  a  recognition 
and  re-enactment  of  the  provisions  of  that  act.  Ordiimnce 
No.  33,  of  the  same  convention,  virtually  prohibits  the 
repeal  of  any  ordinance  of  that  convention,  except  "6y  th£ 
the  legislature  of  this  State,  two-thirds  of  each  house  voting  for 
the  same."  This  affirmation,  that  two -thirds  of  each  house 
of  the  general  assembly  may  repeal  an  ordinance,  amounts 
to  a  negation  of  the  right  of  the  board  of  education  to 
repeal  one. —  Vallandigharn  s  C(^se,  1  Wallace,  and  cases 
there  cited.  And  so,  the  act  of  the  general  assembly  enti- 
tled, "An  act  to  continue  in  force  certain  laws,"  approved 
July  29th,  1868,  virtually  prohibits  the  boards  from  repeal- 
ing any  constitutional  laws  found  in  the  Revised  Code. 
Every  such  law  is  thereby  declared  to  be  of  full  force,  until 
repealed  by  this  (legislature)  or  some  succeeding  legisla- 
ture."— Pamph.  Acts  of  1868,  p.  7.  That  act  excludes  a 
repeal  by  the  board,  of  any  law  therein  described. 

The  constitution  does  not  confer  on  the  board  of  educa- 
tion, the  power  to  repeal  or  amend  any  ordinance  of  the 
convention,  or  any  act  of  the  general  assembly.  All  the 
powers  conferred  on  that  board,  by  the  constitution,  must . 
be  held  subordinate  to  the  constitution  and  to  the  powers 
conferred  by  that  instrument  upon  the  general  assembly. 
The  constitution  is  not  to  be  construed  so  as  to  make  it  the 
creator  of  two  co-equal  and  co-ordinate  legislatures  upon 
any  one  subject.  That  would  be  not  only  absurd,  but  mis- 
chievous and  destructive  of  that  very  harmony  which  it  is 
the  object  of  every  government  to  secure.  The  relation 
established  by  the  constitution  between  the  board  of  edu- 
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cation  and  the  general  assembly,  even  as  "to  common 
schools  and  the  educational  institutions  of  the  &tate,"  is 
that  of  inferior  and  superior  ;  substantially  the  same  rela- 
tion as  exists  when  the  general  assembly  [as  it  often  has 
done,]  confers  upon  a  strictly  municipal  corporation  fas  a 
city  or  town]  legislative  or  governmental  powers  within  its 
corporate  limits.  It  is  well  settled,  that  in  such  cases,  the 
municipal  corporation,  however  general  may  be  the  words 
granting  its  governmental  powers,  can  not  repeal  or  amend 
an  act  of  the  general  assembly.  The  board  of  education 
is  nothing  more,  in  its  very  nature,  than  such  a  municipal 
corporation.  True,  this  board  is  created  by  the  constitu- 
tion, find  derives  its  powers  from  that  instrument.  But 
that  fact  does  not  alter  its  nature,  or  make  it  equal  to,  or 
co-ordinate  with,  the  general  assembly  on  any  subject. 
The  only  effect  of  that  fact,  is,  that  the  general  assembly 
can  not,  by  its  mere  act,  take  away  from  the  board  the 
powers  which  were  really  conferred  upon  it  by  the  consti- 
tution ;  whilst  the  general  assembly  may  take  away,  by  its 
own  act,  the  governmental  powers  which  it  had  conferred 
by  its  own  act,  upon  any  municipal  corporation. 

This  view  becomes  conclusive  upon  a  careful  examina- 
tion of  article  11,  of  the  constitution,  in  connection  with 
articles  3  and  4.  The  two  articles  last  mentioned  clearly 
vest  in,  and  confines  to,  the  general  assembly  the  whole 
legislative  power  of  this  State.  Then  the  first  section  of 
article  11  proceeds  to  place  the  common  schools  and 
other  educational  institutions  of  the  State,  "under 
the  management  of  a  board  of  education ;"  and  section  5, 
of  this  last  mentioned  article,  declares  that  "the  board  of 
education  shall  exercise  full  legislative  powers  in  reference 
to  the  public  educational  institutions  of  the  State."  It  is 
argued,  that  no  limitation  can  be  put  upon  these  words, 
"full  legislative  powers."  If  this  were  so,  it  would  follow 
that  the  board  might  exercise  legislative  powers,  the  exer- 
cise of  which  is  prohibited  both  by  the  constitution  of  this 
State,  and  the  United  States.  This  can  not  be.  The  truth 
is,  these  words,  however  sweeping  they  may  appear  to  be, 
are  subject  to  limitations.  These  limitations  are  to  be 
ascertained  by  the  nature,  provisions,  and  end  of  the  entire 
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instrument  in  which  they  are  found,  and  by  the  established 
rules  for  construing  such  instruments  and  such  general 
words,  when  found  in  such  instruments.  Guided  by  such 
considerations,  the  conclusion  is  easily  reached,  that  the 
phrase  "full  legislative  powers"  occurring  in  the  said  5th 
section  of  article  11,  must  be  construed  to  mean  no  more 
than  such  *'full  legislative  powers"  as  may  be  necessary  and 
proper  to  secure  to  the  board  of  education  merely  "the 
management"  of  the  educational  institutions  "of  the  State," 
embraced  and  mentioned  in  the  first  section  of  that  article, 
and  which  at  the  same  time  must  not  be  in  conflict  with 
any  provision  of  any  act  of  the  general  assembly,  or  of  the 
constitution  of  this  State,  or  of  the  constitution  of  the 
United  States.  This  is  the  only  construction  which  can 
harmonize  the  various  provisions  of  the  constitution  of  the 
State,  and  allow  some  operation  or  effect  to  each  sentence, 
clause,  and  word,  thereof.  To  effect  such  harmony,  it  is  not 
unusual,  but  always  proper,  to  narrow  and  limit  the  appar- 
ent scope  of  such  sweeping  words. — May  v.  Robertson,  13 
Ala.  E.  86. 

This  construction  leaves  a  field  of  operation  useful  if  not 
extensive — field  of  ''management" — to  the  board  of  educa- 
tion ;  a  field  by  the  wise  cultivation  of  which  "the  general 
interest  of  education"  may  be  favorably  "affected ;"  but 
by  the  unwise  cultivation  of  which  "the  general  interest  of 
education"  may  be  most  unfavorably  "affected."  Hence, 
the  constitution  imposes  many  restraints  upon  the  board 
of  education  in  this  their  appropriate  field  of  legislation. 
Among  these  are  the  following :  That  "no  rule  or  law 
affecting  the  general  interest  of  education  shall  be  made 
by  the  board  without  the  concurrence  of  a  majority  of  its 
members  ;"  that  its  acts  shall  have  the  force  and  effect  of 
law,  only  "when  approved  by  the  governor,  or  when  re- 
enacted  by  two-thirds  of  the  board  in  case  of  his  disap- 
proval." — ( VaUandtghams  Case,  1  Wallace ;")  that  all  its  acts 
may  be  "repealed  by  the  general  assembly;"  that  "the 
style  of  all  acts  of  the  board  shall  be,  '  Be  it  enacted  by 
the  board  of  education  of  the  State  of  Alabama ;' "  and  that 
"the  board  of  education  shall  meet  annually  at  the  seat  of 
government,  at  the  same  time  as  the  general  assembly ;  but 
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no  session  shall  continue  longer  than  twenty  days,  nor 
shall  more  than  one  session  be  held  in  the  same  year, 
unless  authorized  by  the  governor." 

This  power  of  "  management,"  which  is  the  power  con- 
ferred upon  the  board,  so  far  from  including  the  power  to 
destroy  any  of  the  existing  educational  institutions  of  the 
State,  imposes  upon  the  board  the  duty  of  preserving  them, 
and  each  of  them.  There  is  not  a  line  or  word  in  the  con- 
stitution which  gives  to  the  board  the  power  to  destroy 
one  of  those  institutions.  But  the  clear  intent  of  that  in- 
strument is,  that  the  board  may  create  schools  and  school 
districts^that  the  board  must  increase,  but  should  not 
diminish  the  number  of  such  institutions  which  it  found  in 
existence.  This  power  to  create,  is  expressly  given  in  the 
6th  section  of  article  XI.  Is  it  not  significant,  that  this 
power  to  create  is  expressly  conferred,  and  that  the  power 
to  destroy  is  not  to  be  found  in  the  instrument  ? 

The  following  propositions  are  deemed  incontrovertible, 
to-wit :  1st.  That  the  constitution  does  not  empower  the 
board  of  education  to  repeal  or  amend  or  interfere  with 
any  ordinance  of  the  convention  which  framed  it  or  any 
act  of  the  general-assembly ;  2d.  Ordinance  No.  33  of 
that  convention  virtually  prohibits  any  repeal  of  any  ordi- 
nance of  said  convention  by  said  board ;  3d.  The  above 
mentioned  act  of  the  general-assembly  of  July  29th,  1868, 
virtually  prohibits  the  repeal  by  said  board  of  any  consti- 
tutional law  found  in  the  Revised  Code  of  Alabama. — 
Pamph.  Acts  of  1868,  p.  7  ;  4th.  Ordinance  21  of  said 
convention,  in  its  title  as  well  as  in  its  body,  recognizes  the 
legal  existence  of  the  Mobile  school  commissioners,  and 
the  existence  of  the  rights  of  that  corporation  or  "  board" 
under  ,the  statute  law  which  was  enacted  before  the  war  ; 
5th.  The  Revised  Code,  as  adopted  by  said  act  of  July, 
1868,  clearly  recognizes  the  continuing  legal  existence  of 
the  "  public  school  system"  in  the  ©ounty  of  Mobile  under 
statutory  law  passed  before  the  war ;  section  991  of  that 
Code  is  in  the  following  words,  to-wit :  "  As  the  county  of 
Mobile  now  has  estabhshed  a  public  school  system  of  its 
own,  the  provisions  of  this  chapter  shall  apply  to  that 
county  only  so  far  as  to  authorize  and  require  its  school 
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commissioners  to  dr9,w  the  portion  of  the  funds  to  which 
that  county  will  be  entitled  under  this  chapter,  and  to 
make  the  reports  to  the  superintendent"  (not  county,  but 
State  superintendent)  "  herein  required  ;"  6th.  On  the  sup- 
position that  the  matters  pertaining  to  said  school  com- 
missioners of  Mobile,  may  be  included  among  "  the  muni- 
cipal affairs  of  Mobile,"  it  is  clear,  that  the  act  of  the  gen- 
eral assembly  of  August  6th,  1868,  entitled  "  an  act  to  pro- 
vide for  the  qualification  and  appointment  of  State,  county 
and  municipal  officers,"  carefully  recognizes  these  affairs 
as  legally  existing,  and  provides  "  that  nothing  in  that  act 
shall  be  so  construed  as  to  interfere"  with  them. — Pamph. 
Acts  of  1868,  pp.  32,  33. 

Notwithstanding  these  several  recognitions  by  the  con- 
vention which  framed  the  constitution,  and  by  the  first 
general  assembly  thereunder,  the  board  of  education  as- 
sumed that  it  had  the  power  to  change  or  destroy  the  sys- 
tem of  public  schools  in  Mobile  which  had  been  so  long 
established,  and  which  had  been  thus  recognized  by  the 
convention  and  the  general  assembly.  That  board  also 
assumed  that  it  had  the  power  to  repeal  any  act  of  the 
general  assembly  "  pertaining  to  the  subject  of  education 
or  in  any  way  connected  therewith." — (See  the  acts  of  that 
board  purporting  to  be  laws  made  by  it,  in  the  summer  of 
1868,  and  also  its  subsequent  acts  and  resolutions.) 

These  acts,  as  well  as  resolutions  of  the  board  of  edu- 
cation, in  so  far  as  they  assume  to  impair  the  force  of  any 
ordinance  of  the  convention,  or  any  act  of  the  general  as- 
sembly, are  utterly  void,  upon  the  grounds  herein  above 
disclosed.  But  independently  of  these  grounds,  these  acts 
and  resolutions  are  null  and  void,  for  other  reasons  here- 
inafter set  forth. 

Every  act  passed  by  the  board  of  education  in  the 
summer  of  1868,  (except  the  single  one  which  purports  to 
have  been  approved  July  30th,  1868,  which  makes  provis- 
ions as  to  surplus  moneys  belonging  to  the  school  fund  of 
the  State  of  Alabama,  and  which  certainly  has  no  bearing 
on  the  present  case),  was  passed  more  than  twenty  days 
after  the  day  by  law  prescribed  for  the  first  meeting  of  the 
general  assembly !  and  is,  for  that  reason,  unconstitutional 
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and  void. — See  article  4,  section  21,  and  article  11,  section 
9,  of  the  constitution. 

The  day  "  by  law  prescribed'*  for  the  first  meeting  of 
the  general  assembly,  was  the  13fch  day  of  July,  1868.  That 
day  was  prescribed  by,  or  (what  is  the  same  thing)  in  pur- 
suance of  the  law  of  congress  which  validified  our  consti- 
tution and  admitted  Alabama  and  other  southern  States  to 
representation  in  congress ;  which  law  took  effect  on  the 
26th  day  of  June,  1868. — Pamph.  Acts  of  Congress  of  1868, 
pp.  73,  74. 

The  general  assembly  actually  had  its  first  meeting  on 
the  day  thus  prescribed.  Whether  the  board  of  education 
actually  met  on  that  day  or  not,  is  wholly  immaterial.  The 
"  twenty  days  "  which  the  constitution  mentions  as  the  du- 
ration of  its  session,  began  to  run  on  that  day,  and  con- 
tinued to  run  until  they  ran  out,  whether  the  board  was 
actually  in  session  or  not  on  any  one  of  these  "  twenty 
days."  The  board  could  not  stop  the  operation  of  the 
constitution  by  its  failure  to  meet  "  at  the  same  time  as 
the  general  assembly."  In  counting  these  "  twenty  days," 
the  courts  can  not  except  Sundays,  because  the  constitu- 
tion does  not  except  Sundays  in  counting  these  "  twenty 
days."  Wherever  the  constitution  authorizes  Sundays  to 
be  excepted,  it  makes  the  exception  in  express  terms ;  for 
example,  in  counting  the  "  five  days  "  during  which  the 
governor  may  keep  a  bill  which  has  passed  both  houses  of 
the  general  assembly,  the  constitution  expressly  says,  "Sun- 
days excepted." — Art.  4,  §  1 6. 

The  act  of  the  general  assembly  entitled  "  An  act  to  fix 
the  day  for  the  annual  meeting  of  the  general  assembly  of 
the  State  of  Alabama,"  approved  July  24th,  1868,  furnishes 
no  escape  from  the  conclusion  above  reached,  that  the 
"  twenty  days  "  began  on  the  13th  day  of  July,  1868,  and 
continued  to  run,  including  Sundays,  until  the  "twenty 
days  "  had  run  out.  That  act  speaks  only  from  the  day  of 
its  approval — that  is,  from  the  24th  day  of  July,  1868,  and 
all  it  does  say  is  as  follows  :  "  Section  1.  Be  it  enacted  by 
the  general  assembly  of  Alabama,  that  the  13  th  day  of 
July  is  hereby  declared  the  day  for  the  annual  meeting  of 
the  general  assembly  of  the  State  of  Alabama."     That  act 
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does  not  purport  to  be  retrospective  in  any  respect  what- 
ever. It  does  not  say  that  the  13th  day  of  July,  1868,  shall 
be  deemed  and  taken  to  be  the  day  on  which  this  general 
assembly  began  its  annual  meeting.  The  courts  are  bound 
to  treat  the  act  as  prospective  only,  and  as  fixing  the  day 
on  which  any  future  annual  meeting  of  the  general  assem- 
bly should  commence.  And  this  would  have  been  its  eflfect, 
if  it  had  not  been  repealed  before  July  13th,  1869,  and  a 
different  day  prescribed  for  the  meeting  of  the  general 
assembly.  This  will  be  clear  to  all  who  notice  that  the 
constitution  does  not  require  that  the  general  assembly 
shall  meet  on  the  same  day  in  every  year,  but  only  that  it 
"  shall  meet  annually,  on  such  day  as  may  be  by  law  pre- 
scribed." 

Besides  all  this,  the  day  "  fixed  for  the  first  meeting  of 
the  legislature"  of  this  State,  under  the  constitution  of  this 
State,  was  fixed  by  the  very  act  of  congress  which  imparted 
validity  to  that  constitution,  and  was  so  fixed  in  lieu  of  and 
substitution  for  the  18th  day  of  March,  1868,  the  day  which 
had  been  fixed  by  ordinance  No.  32  for  the  first  meeting  of 
the  legislature  ;  which  last  named  day  had  passed  before 
congress  ratified  the  constitution.  The  act  of  congress 
which  thus  fixed  the  day,  is  conceded  on  all  hands  to  be 
constitutional,  and  is  therefore  paramount  to,  and  supreme 
over,  any  State  law  on  that  identical  subject.  The  general 
assembly  in  1868  could  not  unfix  the  day  for  its  first  meet- 
ing, because  congress  had  fixed  it  as  aforesaid.  The  meet- 
ing of  the  legislature  on  that  day  was  the  commencement 
of  the  first  annual  session  of  the  general  assembly. 

Another  fatal  objection  exists  to  the  validity  of  the  acts 
of  the  board  of  education,  as  laws  "of  this  State,"  or  as 
having  "  the  force  and  effect  of  law ;"  and  it  is  equally  ap- 
plicable to  all  its  acts  and  resolutions,  whether  passed  in 
the  summer  of  1868  or  subseqently.  It  may  be  intelligibly 
stated  in  the  form  following,  to- wit : 

The  second  section  of  the  fourth  article  of  the  constitu- 
tion explicitly  provides,  that  "  the  style  of  the  laws  of  this 
State  shall  be,  "  Be  it  enacted  by  the  general  assembly  of 
Alabama."  The  fifth  section  of  the  eleventh  article  of  the 
34 
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coustitution,  after  first  providing  that  tbe  board  of  educa- 
tion shall  exercise  full  legislative  powers  in  reference  to 
the  public  educational  institutions  of  the  State,  immedi- 
ately qualifies  that  language  by  the  following,  to- wit :  "and 
its  acts,"  [that  is,  the  acts  of  said  board  of  education,] 
"when  approved  by  the  governor,  or  when  re-enacted  by 
two-thirds  of  the  board,  in  case  of  his  disapproval,  shall 
have  the  force  and  efi'ect  of  law,  unless  repealed  by  the 
general  assembly."  Now,  here  is  a  plain  distinction  drawn 
between  those  things  which  really  are  "  the  laws  of  this 
State,"  and  those  things  which  at  best  can  only  acquire 
"  the  force  and  effect  of  law,"  upon  the  occurrence  of  one 
of  two  well  defined  contingencies  ;  that  is,  "  when  approved 
by  the  governor,  or  when  re-enacted  by  two-thirds  of  the 
board,  in  case  of  his  disapproval." 

It  is  not,  in  all  cases,  essential  to  the  validity,  or  eflScacy 
of  a  bill  or  resolution  which  has  passed  both  houses  of  the 
general  assembly,  that  the  governor's  approval  thereto 
should  appear,  or  should  have  been,  in  fact,  given. — See 
Pamph.  Acts  of  1868,  p.  134.  The  16th  section  of  the  4th 
article  of  the  constitution  provides,  that  "if  the  bill  or  res- 
olution shall  not  be  returned  by  the  governor  within  five 
days  (Sundays  excepted)  after  it  shall  have  been  presented 
to  him,  it  shall  have  the  same  force  and  effect  as  if  he  had 
signed  it,  unless  the  general  assembly,  by  its  adjournment, 
prevent  its  return,  in  which  case  it  shall  not  be  a  law." 
There  is  no  like  provision  in  the  constitution,  as  to  any  act 
of  the  board  of  education.  The  provision  as  to  acts  of 
that  board  is  quoted  above  ;  the  effect  of  which  is,  that  its 
acts  can  in  no  case  acquire  even  "the  force  and  effect  of 
law,"  except  "when  approved  by  the  governor,  or  when  re- 
enacted  by  two-thirds  of  the  board,  in  case  of  his  disap- 
proval." And  this  being  so,  the  plain  sequence  is  that  no 
one  of  its  acts  can  have  the  force  and  effect  of  law,  unless 
it  affirmatively  appears,  either  that  the  governor  has  actu- 
ally approved  it,  or  that,  after  its  actual  disapproval  by 
him,  it  was  "re-enacted  by  two-thirds  of  the  board."  The 
numerous  decisions,  relating  to  the  presumptions  as  to  val- 
idity and  jurisdiction  which  will  be  indulged  where  the 
acts  of  courts  of  general  jurisdiction  are  drawn  in  question, 
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but  will  not  be  indulged  where  the  acts  of  courts  of  special 
jurisdiction  are  drawn  in  question,  furnish  the  apt  illustra- 
tion of  the  difference  between  the  acts  of  the  general 
assembly  and  the  acts  of  the  board  of  education.  As  to 
the  acts  of  the  general  assembly,  the  presumption  is  always 
in  favor  of  their  validity,  until  the  contrary  appears.  As  to 
the  acts  of  the  board  of  education,  there  is  no  presump- 
tion in  favor  of  their  validity ;  and  they  must  be  treated 
as  invalid  unless  their  validity  affirmatively  appears. — 
Thompson  v.  The  Commissioners'  Court,  18  Ala.  Rep.  694 ; 
MoMt  V.  Keenan,  22  Ala.  Rep.  484. 

Whoever  claims  under  an  act  of  that  board,  must  plead 
it,  and  in  his  pleading  must  aver  every  thing  essential  to 
its  validity.  If  he  does  not  allege  the  facts  essential  to  its 
validity,  he  can  not  be  permitted  to  prove  them  ;  nor  can 
the  c.ourt  judicially  take  notice  of  any  such  essential  fact, 
which  is  not  alleged.  This  rule  applies  with  peculiar  force 
to  a  motion,  made  in  vacation,  to  dissolve  an  injunction 
upon  the  mere  answer  of  defendant.  On  such  motion  the 
defendant  can  not  be  permitted  to  avail  himself  of  any 
fact  not  disclosed  on  the  pleadings.  The  defendant  here 
has  not  set  up  in  his  answer  the  facts  essential  to  the  va- 
lidity of  the  acts  of  the  board. 

Another  fatal  objection  to  a  large  number  of  the  acts  of 
the  board  of  education,  is  the  plain  disregard  by  that 
board  of  the  following  unbending  rules  established  by  the 
constitution,  to-wit : 

Ist.  "  Each  law  shall  contain  but  one  subject,  which  shall 
be  clearly  expressed  in  its  title." 

2d.  "  No  law  shall  be  revised  or  amended  unless  the  new 
act  contains  the  entire  act  revised,  or  the  section  or  sections 
amended ;  and  the  section  or  sections  so  amended  shall  be 
repealed." 

The  resolutions  purporting  to  be  adopted  by  the  board  of 
education,  have  not  even  a  semblance  of  validity.  There 
is  nothing  in  the  constitution  which  authorizes  the  board 
to  pass  any  resolution  which  can  possibly  have  the  force 
and  effect  of  law.  But,  on  the  contrary,  the  plain  provis- 
ion of  the  constitution  is,  that  "the  style  of  all  acts  of  the 
board  shall  be" — "Be  it  enacted  by  the  board  of  education 
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of  the  State  of  Alabama."  In  addition  to  this,  the  resolu- 
tions of  the  board  do  not  even  purport  to  be  approved  by 
the  governor.  And  even  its  acts  do  not,  as  published, 
appear  to  have  been  approved  hy  the  governor.  They  sim- 
ply purport  to  be  "approved ;"  but  do  not  show  hy  ivhom 
they  were  approved.  And  no  presumption  can  be  indulged 
by  the  court,  that  the  approval  was  by  the  governor. 

The  only  other  questions  which  will  be  discussed,  are — 
1st,  whether  the  several  acts  in  relation  to  the  Mobile 
school  commissioners,  passed  by  the  general  assembly  of 
Alabama  be/ore  the  war,  did  not  amount  to  a  contract  which 
was  within  the  protecting  power  of  that  clause  of  the  con- 
stitution of  the  United  States  which  forbids  any  State  from 
passing  any  law  impairing  the  obligation  of  a  contract ; 
2d,  whether  the  success  of  the  defense  set  up  by  Putnam's 
answer  in  this  case,  would  not  amount  to  a  violation  of  the 
14th  amendment  of  the  constitution  of  the  United  States, 
which  prohibits  a  State  from  depriving  "any  person  of  life, 
liberty,  or  property,  without  due  process  of  law,"  or  from 
denying  "to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws,"  or  to  a  violation  of  the  provision 
of  the  constitution  of  the  United  States,  which  forbids  the 
impairiog  of  a  contract  by  any  law  of  a  State. 

We  will  not  argue  at  length  upon  either  of  these  last 
stated  questions.  But  we  respectfully  ask  the  examination 
of  the  authorities  we  cite,  to  prove  that  the  rights,  fran- 
chises, and  privileges  conferred  upon  the  complainant  and 
its  officers,  are,  under  the  constitution  of  the  United  States, 
as  well  as  of  this  State,  beyond  impairment,  either  by  its 
general  assembly  or  convention  ;  and  a  fortiori  by  the 
board  of  education. 

"  The  incorporated  trustees  (the  school  commissioners 
here  are  such)  form  a  third  party  to  the  contract,  which, 
there  being  no  reservation  to  that  effect,  can  no  more  be 
dissolved  or  changed,  than  it  could  have  been  originally 
made,  without  their  consent" — Abbott's  Digest  of  Law  of 
Corporations,  p.  158,  section  123,  referring  to  City  of  Louis- 
ville V.  University  of  Louisville,  15  B.  Monroe,  642. 

The  facts  in  the  case  last  cited,  like  the  facts  in  the 
present  case,  are  essentially  different  from  the  facts  upon 
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which  Trustees  of  the  University  of  Alabama  v.  Winston,  6 
Stewart  and  Porter,  p.  17,  arose  and  was  decided.  Con- 
ceding this  last  mentioned  case  to  have  been  correctly 
decided,  it  can  not  possibly  control  the  present  case,  as  will 
become  evident  upon  comparing  the  grants  and  facts  in 
the  two  cases  together.  The  difference  between  them  is 
clear  ;  and  will  be  thoroughly  seen  and  felt  by  an  exam- 
ination of  the  following  authorities,  which  do  apply  to  and 
ought  to  control  the  present  case. —  Trustees  for  Vincennes 
University  v.  The  State  of  Indiana,  14  Howard,  276  ;  The 
Eegents  v.  Williams,  9  Gill  and  Johnson,  397  ;  Sheriff  et  al. 
V.  Lowndes,  16  Maryland  Rep.  276 ;  Cleveland  v.  Stewart, 
3  Georgia  Rep.  283 ;  The  Trustees,  dtc,  v.  Bradbury,  li 
Maine  Rep.  (2  Fairfield)  119,  and  cases  there  cited ;  Ab- 
bott's Dig.  Law  of  Corp.  pp.  160,  161,  §§  138  to  141 ;  Ibid, 
165,  §  168  ;  Ibid,  157,  §§  115, 116 ;  Ibid,  158,  §§  123, 124 ; 
Home  of  the  Friendless  v.  Bouse,  December  term,  1869,  U.  S. 
Supreme  Court ;  State  v.  Heyward,  3  Richardson  Law  Rep. 
(So.  Ca.)  389,  and  cases  there  cited. 

The  corporation  which  sues  in  this  case,  is  not  strictly  a 
public  corporation.  In  the  language  of  Chancellor  Kent : 
"  To  hold  a  corporation  to  be  public,  because  the  charity 
was  pablic,  would  be  to  confound  the  popular  with  the 
strictly  legal  sense  of  terms,  and  to  jar  with  the  whole  cur- 
rent of  decisions  since  the  time  of  Lord  Coke." — 2  Kent's 
Com.,  9th  edition,  marg.  pp.  275-6,  3U5-6.  In  those  pub- 
lic corporations,  which  are  subject  to  legislative  control, 
"there  is,  in  reality,  but  one  party,  and  the  trustees  or  gov- 
ernors of  the  corporation  are  merely  trustees  for  the  pub- 
lic ;"  consequently,  there  is  nothing  of  contract  in  them. 
But  in  the  present  case  there  is  a  contract;  there  are 
grants  of  property  and  of  franchises,  coupled  with  an 
interest,  not  in  the  children  of  the  State  generally,  but 
only  in  the  children  of  a  single  county ;  these  grants  have 
been  accepted,  and  these  are  beyond  legislative  control. 
To  divest  this  corporation  of  such  rights,  privileges,  and 
immunities,  or  the  children  of  Mobile  of  such  interest,  is 
the  exercise  of  judicial  power. — 2  Kent's  Com.,  9th  edition, 
marg.  p.  275,  §  306  j  Town  of  fawlet  v,  Clark,  9  Cranch's 
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Bep.  p.  292  ;  State  v.  Ueyward,  3  Richardson's  Law  Rep. 
p.  589. 

The  following  response  was  made  to  appellants'  petition 
for  a  rehearing  at  the  present  term  by — 

PECK,  C.  J. — This  case  was  disposed  of  at  the  last 
term,  affirming  the  decree  of  the  chancellor,  dissolving  the 
injunction  granted  on  the  filing  of  appellants'  bill. 

A  petition  for  a  re-hearing  has  been  filed,  and  as  the 
court  had  but  little  time  then  for  the  consideration  of  the 
questions  involved,  and  none,  for  writing  out  the  reasons 
that  led  to  its  conclusions,  we  propose  now,  in  connection 
with  the  application  for  a  rehearing,  to  give  the  case  a 
more  careful  examination. 

The  first  question  then  decided,  is,  "that  the  Mobile 
school  commissioners  constitute  a  public  corporation,  cre- 
ated for  great  public  educational  purposes,  and  that  the 
charter  of  said  corporation,  being  public  in  its  character, 
may  be  altered  or  amended  at  the  will  and  pleasure  of  the 
general  assembly." 

This  is  altogether  the  most  important  question  in  the 
whole  case,  and  lies  at  the  foundation  of  all  the  others, 
and  if  the  conclusion  to  which  we  then  arrived,  be  right, 
the  difficulties  in  the  case  may  be  considered  substantially 
removed,  and  the  other  part  of  the  decision  can  hardly  be 
wrong. 

In  determining  the  character  of  this  corporation,  we 
must  discover,  if  possible,  the  intention  of  the  legislature, 
and  if  that  can  be  ascertained,  we  are  bound  to  give  it 
effect,  if  not  in  conflict  with  the  constitution,  whatever 
may  be  our  opinion  of  its  wisdom  or  policy. — Bray  et  al. 
V.  Edie,  1  Term  Rep.  313. 

Blackstoue,  in  his  Commentaries,  says,  "the  fairest  and 
most  natural  method  to  interpret  the  will  of  the  legislator 
is,  by  exploring  his  intentions  at  the  time  when  the  law 
was  made,  by  signs  the  most  natural  and  probable,  and 
these  signs  are  either  the  words,  the  context,  the  subject 
matter,  the  effect  and  consequences,  or  the  spirit  and  rea- 
son of  them  all." — 2  Blackstone's  Com.  pp.  59,  60, 
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For  this  purpose,  it  is  not  improper  to  consider  the  state 
and  condition  of  the  city  and  county  of  Mobile,  at  the 
time  the  first  act  was  passed,  in  the  year  1826,  entitled, 
"An  act  to  establish  schools  in  the  county  of  Mobile." — 
Acts  of  1826,  p.  35. 

Alabama  had  then  been  a  State  for  about  six  years  ;  it 
had  not  at  that  time  any  general  system  of  public  schools 
or  education.  The  city  of  Mobile  was  comparatively  a 
small  town,  and  the  inhabitants  of  the  city  and  county,  not 
one- fourth  the  present  number,  and  the  present  number  is, 
in  all  probability,  not  one-fourth  what  it  will  be  fifty  years 
hence.  It  was,  however,  an  important  place,  and  looked 
to,  as  soon  to  become  the  emporium  of  a  great  and  pros- 
perous State,  numbering  its  inhabitants  by  hundreds  of 
thousands. 

Is  it  reasonable  to  presume,  that  the  legislative  body,  by 
which  that  act  was  passed,  supposed  they  were  committing 
to  a  mere  private  corporation,  for  all  time  to  come,  the 
great  trust  of  the  public  education,  for  so  important  a  por- 
tion of  the  people  of  Alabama ;  and  that,  too,  in  such  a 
way  as  to  put  it  beyond  the  care  and  control  of  the  legis- 
lative authority  of  the  State  ?  Such  a  presumption  is  alto- 
gether unreasonable — perpetua  lexest  nuUam  legem,  &c. — and 
should  not  be  entertained,  unless  the  language  employed 
is  so  clear  and  definite  that  no  other  rational  interpretation 
can  be  given  to  it. 

A  fair  interpretation  of  the  whole  act  itself,  will  show 
that  no  such  intention  Or  purpose  was  contemplated,  but, 
on  the  contrary,  that  the  legislature  intended  to  create  a 
public  board  of  commissioners,  to  be  appointed  by  itself, 
and  whose  successors  were  to  be  elected  by  the  people  of 
the  said  city  and  county,  as  other  public  officers  were 
elected  ;  and  that  they  were  to  have  and  exercise  the  powers 
conferred  upon  them  by  said  act,  for  the  purpose  of  estab- 
lishing ^wftZic  schools,  and  to  devise,  put  in  force  and  exe- 
cute, such  plans  and  devices  for  the  increase  of  knowledge, 
educating  youth,  and  promoting  the  cause  of  learning  in 
said  county,  as  to  them  might  appear  expedient ;  and  that 
this  was  to  be  doqe  £|,s  4  matter  of  public  concern,  a>ud  iiot 
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for  private  benefit  or  emolument ;  in  other  words,  it  was  to 
be  a  public  institution,  and  not  a  private  corporation. 

The  commissioners  to  be  appointed,  were  to  have  no 
private  interest  in  the  funds  to  be  devoted  for  that  public 
object  and  purpose,  which  were  to  be  derived  wholly  from 
the  bounties  of  the  State  and  the  United  States,  and  cer- 
tain revenue  accruing  to  the  treasury  of  said  county  from 
fines  and  forfeitures,  a  taxed  fee  of  two  dollars  on  all  suits, 
in  the  circuit  and  county  counts,  together  with  twenty-five 
per  cent,  of  the  ordinary  county  tax  of  said  county ;  all 
of  which  were  set  apart  as  a  fund,  not  for  the  benefit  of 
the  commissioners,  but  as  a  special  fund  for  the  endow- 
ment and  support  of  schools  in  said  county. 

1^0  provision  is  made  by  which  private  bounties  or  ben- 
efactions were  to  be  received,  or  used — the  commissioners 
contributed  nothing  as  individuals.  There  was  neither 
stock  nor  stockholders  ;  nor  was  any  consideration  paid  by 
them,  or  by  any  other  person,  for  the  charter  of  incorpora- 
tion, if  such  it  can  properly  be  called ;  it  was  wholly  a 
matter  of  public  concern,  and  for  public  benefit,  and  con- 
sequently, nothing  in  the  nature  of  a  contract  was  created 
between  the  State  and  said  commissioners,  or  the  people 
of  the  city  and  county  of  Mobile,  either  as  a  body  corpo- 
rate or  as  individuals.  It  was,  and  was  intended  to  be,  in 
all  its  essential  characteristics  and  attributes,  a  public 
institution  or  corporation,  created  for  public  purposes,  and, 
therefore,  subject  to  be  altered,  amended,  or  even  repealed, 
by  the  legislature. 

The  act  provides  that  the  number  of  commissioners 
should  not  be  less  than  thirteen,  nor  more  than  twenty- 
five  ;  and  that  seven  members  should  constitute  a  quorum  ; 
that  the  board  might  appoint  and  employ  a  treasurer,  and 
such  other  officers  and  servants  as  to  them  might  appear 
proper,  who  should  perform  such  duties  and  give  such 
bonds  as  might  be  required  by  sajd  board ;  that  they  should 
have  the  power  to  make  by-laws  and  regulations,  not  in- 
consistent with  the  laws  of  the  State  or  the  United  States, 
and  to  revoke  and  alter  the  same,  and  to  prosecute  all 
suits  and  actions  in  their  corporate  names,  in  the  same 
manner  as  private  persons.    Nothing  is  mid  io  Sfiid  ^ct  as 
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to  how  they  might  be  sued,  or  the  manner  of  defending 
suits  brought  against  them,  if  liable  to  be  sued  in  their 
corporate  name  at  all ;  these  seem  to  have  been  the  pow- 
ers deemed  necessary,  to  enable  them  to  carry  into  effect 
the  system  of  public  schools  intended  to  be  established  in 
and  for  the  city  and  county  of  Mobile.  The  act  then  names 
twenty-four  persons  to  constitute  said  board  of  commis- 
sioners. It  is  manifest,  these  persons  so  named  were  un- 
derstood to  be  mere  public  officers  or  servants,  without  any 
private  interests  or  property  in  said  system  of  public 
schools,  nor  had  they,  like  private  corporations,  any  power 
to  perpetuate  themselves  as  a  board  of  education,  to  ap- 
point or  elect  their  successors  ;  that  was  to  be  done  by  the 
people  by  general  ballot,  in  the  same  way  and  at  the  same 
time  that  the  representatives  of  the  general  assembly  were 
to  be  elected ;  these  provisions  are  inconsistent  with  all  our 
notions  of  a  private  act  of  incorporation  ;  such  provisions 
would  utterly  destroy  the  prosperity,  and  bring  ruin  upon 
any  private  corporate  enterprise.  We  therefore  hold,  that 
this  act  created,  and  was  intended  to  create,  a  system  of 
public  schools  then  believed  to  be  necessary,  for  the  people 
of  the  county  of  Mobile,  and  that  the  legislature  retained 
the  power  to  alter,  amend,  perfect,  or  repeal  the  same,  as 
might  in  the  future  be  thought  best  for  the  public  good. 

To  prove  the  correctness  of  this  conclusion,  we  propose 
to  examine  the  subsequent  legislation  on  this  subject,  from 
time  to  time,  up  to  the  adoption  of  the  present  constitution 
of  the  State. 

The  first  act  that  we  find  relating  to  this  matter  is  an  act 
entitled  '*  An  act  to  authorize  the  Mobile  school  commis- 
sioners to  raise  a  sum  of  money  by  lottery,"  approved  12th 
January,  1827. — Acts  1H27,  page  31.  By  this  act,  the  said 
commissioners  were  authorized  to  raise  by  lottery  the  sum 
of  |-io,000,  in  aid  of  the  fund  for  the  support  of  schools 
in  said  county. 

In  1841,  an  act  was  passed  entitled  "An  act  to  extend 
the  time  for  collecting  the  county  school  and  road  tax  in 
the  county  of  Mobile,  for  the  year  1841,  and  for  other  pur- 
poses," approved  December  10,  1841.  By  the  3d  section, 
the  tax  collector  for  the  county,  for  the  year  1842,  and 
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thereafter,  was  allowed  until  the  1st  day  of  January  in  each 
year  to  make  payment  of  the  county,  school  and  road  tax 
of  said  county. 

In  1845,  another  act  was  passed,  entitled  "An  act  to  alter 
the  organization  of  the  board  of  commissioners  of  roads 
and  revenue  of  Mobile  county,"  approved  27th  January, 
1845.  By  the  5th  section,  the  school  commissioners  of 
Mobile  county  were  authorized  and  empowered  to  lease  for 
a  certain  period,  not  exceeding  five  years,  any  lands  apper- 
taining to  schools,  for  such  rents  and  improvements  as  they 
might  deem  sufficient  to  the  school  fund  ;  and  by  this  sec- 
tion it  is  declared  that  five  members  shall  constitute  a  quo- 
rum of  said  board  of  commissioners,  instead  of  seven,  as 
provided  in  said  act  of  1826. 

By  the  6th  section,  one-half  of  one  per  cent,  is  taxed 
upon  sales  by  auctions,  &c.,  in  favor  of  said  school  fund, 
to  be  paid  monthly  to  the  officer  appointed  by  said  board 
to  collect  the  same,  and  in  case  of  refusal  on  demand,  &c., 
said  officer,  on  ten  days  notice,  might  move  for  judgment 
in  the  circuit  or  county  court,  against  parties  in  default. 

In  18-32,  an  act  was  passed,  entitled  "  An  act  to  amend 
the  laws  regulating  the  board  of  Mobile  school  commis- 
sioners," approved  February  9th,  1852, — Acts  1851-52,  p. 
463.  The  3d  section  requires  teachers  in  said  county,  be- 
fore receiving  any  portion  of  the  school  fund  of  Mobile 
county,  to  procure  from  said  board  of  school  commission- 
ers a  certificate  of  competency,  &c. 

The  4  th  section  altogether  re-organized  the  said  board  of 
school  commissioners,  changing  their  number  from  not  less 
than  thirteen,  and  not  more  than  twenty-five,  to  consist  of 
twelve  members  only,  one-fourth  of  which  number  were 
required  to  be  from  the  country  portion  of  the  county,  and 
to  reside  at  least  seven  miles  from  the  city  of  Mobile  ;  and 
directs  that  on  the  first  Monday  in  August,  1852,  there 
should  be  eight  of  said  board  elected  by  the  qualified  elec- 
tors of  said  county,  two  of  whom  should  reside  more  than 
seven  miles  from  said  city ;  that  these  eight,  or  a  majority 
of  them,  should  meet  together  and  elect  by  ballot  four 
members  from  the  old  board  of  school  commissioners,  one 
of  whom  should  be  from  the  country  portion  of  said  county, 
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which,  with  the  eight,  should  compose  said  new  board. 
Said  new  board  is  then  required  to  be  divided  into  three 
classes,  one  of  which  to  be  elected  every  two  years  by  the 
qualified  electors  of  said  county,  &c. 

All  this  was  done  without  asking  the  assent  or  consent 
of  the  old  board,  or  of  the  people  of  the  city  or  county  of 
Mobile.  This  clearly  could  not  have  been  done,  if  the  said 
commissioners  had  been  a  private  corporation,  and  this 
being  done  without  consent  or  objection  on  the  part  of  the 
old  board,  shows  conclusively,  as  we  think,  that  both  the 
legislature  and  the  old  as  well  as  the  new  board  of  school 
commissioners,  and  the  people  of  said  city  and  county, 
held  and  understood  the  said  system  of  public  schools  of 
said  county  to  be  a  public  institution,  altogether  within  the 
power  and  under  the  control  of  the  legislature,  to  mould 
and  fashion  it,  or  to  abolish  it  altogether,  as  might  be 
thought  best  to  promote  the  public  good,  and  in  no  wise  a 
private  corporation,  that  could  not  be  meddled  with  by  the 
legislature,  without  the  request  or  with  the  consent  of  the 
corporate  body  itself. 

Again,  in  1854,  another  act  was  passed,  entitled  "An  act 
to  regulate  the  public  schools  in  the  county  of  Mobile," 
approved  i6th  January,  1854. — Acts  1853-4,  p.  190.  This 
title  itself  very  sufficiently  shows  that  what  was  to  be  reg- 
ulated, was  not  the  affairs  of  a  private  corporation,  but  a 
general  system  of  public  schools  for  the  people  of  said 
county. 

The  first  section  provides,  "  that  all  laws  and  parts  of 
laws  relating  to  the  establishment,  organization  and  reve- 
nue of  the  board  of  school  commissioners  of  the  county  of 
Mobile,  excepting  only  the  act  entitled  "  An  act  to  amend 
the  laws  regulating  the  board  of  Mobile  school  commis- 
sioners," approved  February  9th,  1852  ;  and  the  act  enti- 
tled "An  act  to  change  the  mode  of  receiving  and  disburs- 
ing the  revenue  of  Mobile  county,  and  for  other  purposes," 
approved  February  9th,  1852,  be  and  the  same  are  hereby 
repealed. 

Here,  we  see,  the  legislature  went  beyond  amendment 
merely,  and  repealed  the  original  act  of  1826,  by  which  the 
system  was  first  called  into  being,  and  all  the  several  acts 
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that  followed  it,  except  the  two  acts  of  1852,  above  men- 
tioned, and  proceeded  to  authorize  the  board  of  Mobile 
school  commissioners,  as  thus  organized  and  existing,  to 
establish  and  regulate  a  system  of  public  schools  in  said 
county  of  Mobile,  as  to  them  might  appear  expedient,  in- 
creasing their  powers,  aud  multiplying  and  enlarging  the 
revenue  to  be  devoted  to  that  object  and  purpose,  and 
providing  that  no  portion  of  said  revenues  should  be  de- 
voted to  the  maintenance  or  support  of  any  school,  not 
strictly  common  to  all  the  children  of  said  county,  or  that 
should  be  under  sectarian  influence  or  control. 

The  third  section  provides  that  said  commissioners  might 
elect,  from  their  own  body,  a  president  and  vice-president, 
and  that  said  officers  should  serve,  without  compensation, 
and  hold  their  offices  for  the  term  of  two  years.  This  act 
is  a  long  one,  covering  about  six  pages,  and  it  will  be  very 
imperfectly  understood  by  fragmentary  extracts  from  it ; 
we,  therefore,  refer  to  the  whole  act.  To  us,  it  seems  in- 
conceivable that  any  real  doubts  should  exist  as  to  the 
character  of  the  corporation  created  by  it.  It  is  unques- 
tionably a  public  and  not  a  private  corporation,  and  it  bears 
on  its  very  face  the  evidence  that  the  legislature  intended 
to  retain  the  power  to  alter  and  amend  it,  as  time  and  ex- 
perience might  suggest,  to  improve  and  perfect  it  as  a  pub- 
lic institution.  That  such  were  the  intentions  of  the  legis- 
lature, we  refer  to  section  sev.en,  which,  among  other  things, 
requires  the  said  board  to  keep  full  minutes  of  their  pro- 
ceedings, in  well  bound  books,  and,  also,  that  they  should 
annually  transmit  to  the  secretary  of  state,  to  be  laid  before 
the  general  assembly  at  its  regular  session,  a  full  statement 
of  their  receipts,  disbursements  and  transactions  during  each 
and  every  year.  Is  not  that  a  clear  indication  that  the  gen- 
eral assembly  did  not  intend  to  part  with  the  power  of  leg- 
islation over  the  subject  of  public  schools  in  the  city  and 
county  of  Mobile  ? 

On  the  14th  of  February,  1856,  an  act  was  passed,  enti- 
tled "  An  act  to  render  more  efficient  the  system  of  free 
public  schools  in  the  State  of  Alabama." — Acts  1855-56, 
p.  33.  By  this  act,  a  general  system  of  free  public  schools 
was  established  in  this  State. 
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Article  Ist  of  this  act  created  a  fund  known  as  the  edu- 
cational fund,  for  the  maintenance  and  carrying  into  effect 
said  general  system  of  education,  after  naming  eleven  dif- 
ferent sources  from  which  said  fund  was  to  be  derived. 
The  first  section  provides  that  the  money  composing  said 
fund  should  be  drawn  from  the  treasury  of  the  State,  f  except 
in  the  cases  where  it  was  otherwise  ordered  by  said  act,) 
and  disbursed  in  the  manner  thereinafter  directed. 

Article  2d  declares,  that  for  the  uniform  and  efficient 
administration  of  the  system,  the  following  officers  should 
be  appointed,  with  the  powers  and  duties,  and  according 
to  the  manner  herein  provided  : 

1st.  A  superintendent  of  education  throughout  the  State. 

2d.  A  county  superintendent  of  free  public  schools  in 
each  county. 

3d.  Three  trustees  of  free  public  schools  in  each  town- 
ship. 

The  manner  of  electing  these  several  officers  is  provided 
for  in  said  act,  and  their  duties  prescribed. 

The  second  section  of  article  six  of  this  act  is  as  follows, 
to- wit :  That  as  the  county  of  Mobile  now  has  established 
a  public  school  system  of  its  own,  the  provisions  of  this 
act  shall  apply  to  that  county  only  so  far  as  to  authorize 
and  require  its  school  commissioners  to  draw  the  portion 
of  the  funds  to  which  that  county  will  be  entitled  under 
this  act,  and  to  make  the  report  to  the  superintendent 
herein  required. 

The  legislature  that  adopted  that  general  system  of  pub- 
lic schools  for  the  State,  no  doubt  thought  best  to  leave 
the  system  of  public  schools  for  the  county  of  Mobile  sub- 
stantially unchanged,  but  no  legitimate  inference  can  be 
drawn  from  this,  that  it  was  understood  or  believed  by  that 
body,  that  it  had  not  the  power  to  change  or  abolish  it, 
and  to  put  it  upon  the  same  footing  with  the  other  coun- 
ties of  the  State,  if  it  had  been  thought  wise  and  best  to 
do  so.  We  think  the  clear  inference  the  other  way,  for 
the  section  cited  does  change  that  system  in  one  respect, 
and  if  it  had  the  power  to  change  it  at  all,  and  impose  any 
new  duties  upon  the  school  commissioners  of  said  county, 
it  clearly  had  the  power  to  change  or  suspend  it  altogether, 
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and  to  make  the  new  system  apply  to  said  county,  in  all 
respects,  as  it  applied  to  the  other  parts  of  the  State. 

The  foregoing  is,  we  believe,  a  true  historical  statement 
of  the  legislation  as  to  the  public  schools  in  the  said  county 
of  Mobile,  beginning  with  the  said  act  of  the  10th  Janu- 
ary, 182G,  entitled  "An  act  establishing  schools  in  the 
county  of  Mobile." 

To  carry  into  effect  the  purposes  of  the  legislature,  a 
board  of  commissioners  were  appointed  by  the  name  and 
style  of  "  the  Mobile  school  commissioners."  The  act  no 
where  calls  this  board  a  corporation,  but  the  sixth  section 
says,  the  board  shall  have  power  "to  prosecute  all  suits  and 
actions  in  their  corporate  name,  in  the  same  manner  as 
private  persons."  By  reference  to  the  books,  the  real  legal 
character  of  this  board  will  be  readily  discovered ;  it  was 
not,  accurately  speaking,  a  corporation  in  its  completeness. 
It  was  invested  with  some  of  the  powers  and  attributes 
usually  exercised  by  corporations,  but  with  such  only  as 
were  thought  necessary  to  enable  it  to  accomplish  the  work 
for  which  it  was  created.  There  are  many  kinds  of  cor- 
porations, and  one  division  of  them  is  into  public  and  pri- 
vate corporations,  proper.  There  may  be,  oftentimes,  more 
or  less  difficulty  in  determining  whether  a  particular  cor- 
poration is  public  or  private. 

Besides  corporations,  properly  speaking,  sometimes  per- 
sons have  a  corporate  capacity,  for  particular  specified  ends 
only,  and  are,  therefore,  called  quasi  corporations.  Chan- 
cellor Kent,  speaking  of  this  kind  and  species  of  corpora- 
tions, says  :  "  In  New  York,  each  county,  and  the  supervi- 
sors of  a  county,  the  law  officers,  and  commissioners  of 
lands,  and  the  supervisors  of  towns,  the  overseers  of  the 
poor,  the  commissioners  of  common  schools,  commission- 
ers of  highways,  and  trustees  of  school  districts,  are  in- 
vested with  corporate  attributes,  suhmodo." — 2  Kent's  Com. 
p.  278. 

And  on  page  273  he  says,  besides  the  proper  aggregate 
corporations,  the  inhabitants  of  any  district,  as  counties, 
towns  and  school  districts,  incorporated  by  statute,  with 
only  particular  powers,  are  sometimes  called  quasi  corpora- 
tions ;  and  as  to  these,  he  says,  "  no  private  action,  unless 
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given  by  statute,  lies  against  them  as  such  corporations." 
It  necessarily  follows,  that  such  corporations  are  public  in 
their  character,  and,  therefore,  subject  to  legislative  con- 
trol. These  are  manifestly  not  the  only  corporations  of 
this  sort,  but  are  referred  to  as  examples. 

In  the  case  of  the  Trudees  of  the  University  of  Alabama 
v,  Winston,  5  S.  <fe  P.  17,  the  main  question  upon  which 
the  merits  of  the  case  depended,  was  as  to  the  character  of 
the  plaintiff,  whether  a  public  or  private  corporation.  On 
this  question.  Judge  Taylor,  delivering  the  opinion  of  the 
court,  says  :  "  If  the  property  possessed  by  a  corporation, 
is  altogether  the  property  of  the  State  ;  if  the  corporators 
have  paid  nothing,  amounting  to  a  valuable  consideration, 
for  the  act  of  incorporation ;  in  fine,  if  there  is  no  contract 
upon  valuable  consideration,  betwisen  the  State  and  the 
corporators,  it  is  a  public  corporation,  and  if  it  be  public, 
it  is  certainly  within  the  complete  control  of  the  general 
assembly." 

We  think,  there  can  be  no  reasonable  doubts  as  to  the 
character  of  the  school  commissioners  of  the  county  of 
Mobile  ;  they  were  a  mere  quasi  corporation,  and  in  the 
words  of  Judge  Taylor,  "within  the  complete  control  of 
the  legislature."  We  also  hold,  that  the  system  of  public 
schools  brought  into  existence  by  said  act  of  the  10th  of 
January,  1826,  and  as  changed,  amended,  re-organized  and 
continued  by  subsequent  legislation,  up  to  the  time  of  the 
adoption  of  the  present  constitution,  was  an  educational 
institution  of  this  State,  and  by  the  11th  article,  §  1,  of 
the  constitution,  was  placed  under  the  board  of  educa- 
tion. 

This  article  must  be  construed  in  connection  with  the 
other  parts  of  the  constitution,  and  given  a  practicable, 
common  sense  interpretation — an  interpretation  that  will 
enable  the  board  of  education  to  perform  and  accomplish 
the  great  work  committed  to  its  charge  ;  that  is,  the  man- 
agement of  the  common  schools,  and  the  other  public  edu- 
cational institutions  of  the  State. 

We  have  carefully  examined  the  argument  of  the  learned 
counsel  of  the  appellants  upon  this  subject,  and  feel  con- 
strained to  hold  it  to  be  hypercritical,  and  if  adopted  as 
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the  true  meaning  of  this  article,  it  will  cripple,  if  not  de- 
stroy its  usefulness,  and  render  the  administration  of  the 
system  of  education,  intended  to  be  built  upon  it,  a  disap- 
pointment and  a  failure. 

The  language  of  the  first  section  of  this  article  includes 
and  embraces  the  common  schools,  and  all  the  other  public 
educational  institutions  of  the  State.  It  does  not  include 
private  schools,  conducted  by  individuals  for  their  own 
profit  and  emolument,  nor  educational  institutions,  founded 
upon,  and  supported  by  private  capital  or  endowments, 
although  incorporated  by  the  State,  and,  therefore,  in  a 
limited  sense,  public  in  their  character.  This  is  the  view 
taken  of  it  by  the  board  of  education,  and  we  think  cor- 
rectly, as  appears  by  section  four  of  the  act  entitled  "  an 
act  to  secure  co-operation  with  the  bureau  of  refugees, 
freed  men  and  abandoned  lands,  and  the  several  aid  socie- 
ties," approved  11th  August,  1868.  This  section  declares, 
"that  all  the  schools  of  the  State  of  Alabama,  not  main- 
tained by  private  teachers  for  their  benefit,  shall  be  under 
the  general  direction  of  the  board  of  education,  and  con- 
ducted as  far  as  practicable,  on  the  same  general  plan." — 
Act,  1868,  p.  160. 

The  great  system  intended  to  be  inaugurated  under  this 
article  of  the  constitution,  it  was  foreseen,  would  require 
legislative  aid  and  assistance.  This  might  have  been  left 
to  the  general  assembly,  but  the  convention,  no  doubt, 
believed  the  general  assembly  would  be,  to  a  great  extent 
absorbed,  and  their  time  mostly  employed  with  the  many 
other  subjects  requiring  legislation,  and  if  not,  its  mem- 
bers would  not  so  well  know  and  understand  the  particular 
legislation  necessary,  to  promote  the  best  interests  of  edu- 
cation, as  a  board  elected  from  all  the  congressional  dis- 
tricts of  the  State  with  a  view  to  their  fitness,  and  having 
under  their  immediate  management  and  supervision,  the 
entire  system  itself ;  and,  moreover,  the  members  being 
elected  for  four  years,  would  have  an  experience  hardly  to 
be  looked  for  in  an  ordinary  legislative  body. 

For  these,  or  for  other  reasons,  satisfactory  to  the  con- 
vention, the  board  of  education,  by  the  fifth  section  of  this 
article,  is  clothed  and  invested   with  full  legislative  pow- 
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ers  in  reference  to  the  public  educational  institutions  of  the 
State. 

These  full  legislative  powers  cover  the  entire  field  of 
legislation  upon  this  subject,  including  the  ofl&cers  and 
agents  to  be  employed,  the  mode  and  manner  of  their 
election,  or  appointment,  the  tenure  of  their  respective* 
offices,  their  duties,  compensation,  and  for  what  causes, 
and  by  whom,  they  may  be  suspended  or  removed  from 
office ;  these  and  any  other  matters  requiring  legislation, 
are  necessarily  embraced  by  the  expression,  "full  legisla- 
tive powers."  "Full  legislative  powers,"  as  here  used, 
mean  ample,  complete,  perfect  powers,  not  wanting  in  any 
e-^sential  quality ;  otherwise,  they  would  be  limited,  and  not 
full  powers;  whatever,  therefore,  the  general  assembly 
might  have  done,  if  legislative  powers  had  not  been  con- 
ferred upon  the  board  of  education,  may  be  done  by  said 
board,  in  reference  to  the  common  schools,  and  other  edu- 
cational institutions  of  the  State.  Said  board  was  not 
created  to  conduct  and  manage  the  old  systems  of  educa- 
tion ;  they  have  the  power  to  adopt  such  parts  thereof,  as 
they  think  proper,  or  to  reject  them  altogether. 

The  fifth  section  of  this  article,  not  only  confers  upon 
this  board  full  legislative  powers,  but  declares  that  its  acts, 
when  approved  by  the  governor,  or  when  re-enacted  by 
two-thirds  of  the  board,  in  case  of  disapproval,  shall  have 
the  force  and  effect  of  law,  unless  repealed  by  the  general 
assembly.  The  general  assembly  has  the  power  to  repeal 
them,  that  is  all ;  but,  until  repealed,  they  have  the  same 
force  and  effect  as  the  acts  of  the  general  assembly  itself. 
Furthermore,  they  are  to  be  treated  as  public,  and  not 
private  acts,  and  the  courts  will  take  judicial  notice  of 
them  as  they  do  of  the  other  public  laws  of  the  State. 

From  the  foregoing  considerations,  we  perceive : 

1st.  That  the  board  of  commissioners,  known  by  the 
name  of  "The  Mobile  School  Commissioners,"  as  created 
by  the  act  of  the  10th  of  January,  1826,  was  an  irregular 
quasi  corporation,  public  in  its  character,  and  so  continued, 
under  all  the  legislation  in  relation  thereto,  down  to  the 
adoption  of  the  present  constitution  of  the  State,  and, 
therefore,  at  all  times  subject  to  legislative  control. 
36 
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2d.  That  said  corporation  was  created  for  public  ends 
and  purposes,  and  not  for  private  benefit  or  emolument, 
and,  consequently,  no  contract  existed  between  it  and 
the  State,  the  obligation  of  which  is  secured  and  pro- 
tected from  impairment  by  the  constitution  of  the  United 
States. 

3d.  That  by  the  said  act  of  1826,  and  by  those  that  fol- 
lowed it  on  the  same  subject,  a  system  of  public  schools 
and  education  was  instituted  and  perfected  for  the  benefit 
of  the  people  of  the  county  of  Mobile,  and  was  placed 
under  the  superintendence  and  management  of  said  board 
of  school  commissioners,  who  received  the  funds  and  en- 
dowments provided  for  that  purpose,  and  administered 
them,  not  on  their  own  account,  but  for  the  public  good, 
and,  therefore,  had  no  private  interest  in  the  same. 

4.  That  by  the  said  act  of  the  14th  of  February,  1856,  a 
system  of  free  public  schools  was  established  in  this  State, 
the  first  section  of  which  declares  that  to  carry  into  effect 
the  provisions  of  our  State  constitution,  which  wisely  de- 
clares that  schools  and  the  means  of  education  shall  for- 
ever be  encouraged  in  this  State,  "to  realize  the  objects  of 
the  general  government  in  making  grants  and  appropria- 
tions for  the  establishment  of  schools  in  each  township, 
and  to  extend  upon  equal  terms  to  all  the  children  of  our 
State  the  inestimable  blessings  of  liberal  instruction,  the 
following  system  of  the  free  public  schools  is  hereby  estab- 
lished in  this  State,  and  shall  have  the  force  and  effect  of 
law  after  the  passage  of  this  act."  This  system  was  pro- 
vided for  the  State  at  large,  but  by  section  2,  article  6,  it  is 
enacted  :  "That  as  Mobile  county  now  has  established  a 
public  school  system  of  its  own,  the  provisions  of  this  act 
shall  apply  to  that  county,  only  so  far,  as  to  authorize  and 
require  its  school  commissioners  to  draw  the  portion  of  the 
funds  to  which  that  county  will  be  entitled  under  this  act, 
and  to  make  the  reports  to  the  superintendent  herein 
required." 

By  the  seventh  section,  article  6,  money  in  the  State 
treasury  for  educational  purposes,  was  to  be  drawn  by  the 
county  superintendents  for  their  respective  counties,  except 
the  county  of  Mobile ;  for  that  county,  it  was  to  be  drawn 
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by  the  school  commissioners,  as  stated  in  section  6,  above 
copied. 

5.  Bj  our  present  constitution,  an  educational  system  is 
provided  for  the  entire  State,  and  neither  Mobile  nor  any 
other  county  is  excepted  or  exempted  from  its  provisions  ; 
all  are  embraced  within  it.  This  new  system  is  essentially 
different  from  the  systems  that  existed  before  it,  created  for 
the  county  of  Mobile,  and  the  State  at  large,  and,  conse- 
quently, they  can  not  stand  together.  The  old  systems  are 
necessarily  repealed  by  the  new,  only  continuing  to  enable 
the  officers  of  the  old  systems  to  settle  with  and  turn  over 
the  moneys  and  other  things  in  their  hands  to  the  persons 
entitled  to  receive  them  under  the  new  sj  stem.  The  old 
systems  were  beings  of  legislative  creation,  and  existed  by 
legislative  permission,  and  were  merely  administrative  in 
their  character.  The  new  has  deeper  foundations  and 
powers  unknown  to  the  old  systems ;  it  has  not  only  adminis- 
trative, but  full  legislative  powers  as  to  all  matters  having 
reference  to  the  common  schools,  and  the  public  educa- 
tional institutions  of  the  State. 

It  cannot  be  destroyed,  nor  essentially  changed  by  leg- 
islative authority ;  and,  even  the  funds  for  its  support  do 
not  depend  upon  legislative  bounty,  but  are  mainly  provid- 
ed by  the  constitution  itself ;  this  new  system  has,  there- 
fore, independent,  permanent,  constitutional  existence, 
deriving  its  being  and  receiving  its  powers  from  the 
constitution,  and  not  from  the  legislative  authority  of  the 
State. 

Having  this  understanding  of  the  educational  systems 
of  the  State,  as  they  existed  before  and  since  the  adoption 
of  the  present  constitution,  we  are  the  better  prepared  to 
examine  and  comprehend  the  case  made  by  the  complain- 
ants, and  the  defense  set  up  to  defeat  the  relief  sought  by 
the  bill  of  complaint. 

1.  The  bill  is  filed  in  the  name  of  certain  persons  claim- 
ing to  be  "  The  Mobile  School  Commissioners,"  a  corpora- 
tion created  and  recognized  by  the  laws  of  the  State  of 
Alabama,  and  states  that  by  the  laws  thereof  they  are 
entitled,  as  they  believe,  to  the  regulation,  control  and 
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management  of  the  public  schools,  and  public  school  sys- 
tem in  the  county  of  Mobile. 

2.  That  the  public  schools  in  Mobile  county  are  separ- 
ately organized  under  its  own  peculiar  laws,  and  that  the 
public  schools  in  the  State  at  large  are  regulated  and  con- 
trolled by  the  general  laws  of  the  State. 

3.  That  a  portion  of  the  funds  applicable  to  the  pay- 
ment of  the  expenses  of  the  public  schools  in  Mobile  coun- 
ty, is  required  to  pass  through  the  public  treasury  of  the 
State,  and  are  to  be  paid  over  to,  and  be  disbursed  in  Mo- 
bile county  by  the  school  commissioners  thereof. 

4.  That  they  are  advised  and  believe,  that  in  strict  right 
and  according  to  the  law  of  the  case,  they  are  entitled  to 
call  directly  for  payment  to  themselves,  or  through  their 
proper  ofl&cer,  of  that  portion  of  money  in  the  State  treasury 
applicable  to  the  payment  of  the  expenses  of  the  public 
schools  of  Mobile  county  ;  but  that  N.  B.  Cloud,  superin- 
tendent of  public  instruction  for  the  State,  insisted  to  them 
that  this  could  only  be  done  through  a  county  superin- 
tendent of  education  for  the  county  of  Mobile,  and  that 
such  an  officer  was  necessary  for  other  purposes  in  said 
county,  as  well  as  in  any  other  county  not  having  a  separ- 
ate school  organization  and  system  of  its  own,  as  had  the 
county  of  Mobile. 

5.  That  although  they  believed  this  unnecessary,  they 
yielded  to  the  opinion  of  said  Cloud,  as  superintendent  of 
public  instruction  as  aforesaid ;  and  about  the  twentieth 
of  January,  1869,  said  Cloud  appointed  one  Allen  H.  Ry- 
land  such  county  superintendent,  and  that  they  recognized 
him  as  such  officer. 

6.  That  under  the  views  of  said  Cloud,  it  was  necessary 
that  the  county  superintendent  should  make  to  him  a 
report  at  the  close  of  each  quarter,  certifying  the  amount 
of  current  school  expenses,  whereupon,  they  were  led  to 
believe,  said  Cloud  would  immediately  get  the  State 
auditor  to  draw  his  warrant  on  the  treasurer  in  favor 
of  said  Eyland,  for  such  current  school  expenses,  upon 
the  school  fund  in  the  State  treasury  belonging  to  the 
county  of  Mobile. 

7.  That  upon  this  expectation,  such  reports  were  made 
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for  the  several  quarters  ending  the  31st  of  December,  i868, 
the  31st  March,  1869,  and  the  30th  of  June,  1869,  certify- 
ing the  current  school  expenses  in  Mobile  county  for  each 
quarter ;  said  report  stating  the  amount  of  such  expenses 
for  each  quarter  respectively,  which  they  allege  were  cor- 
rect But  that  said  Cloud  had  absolutely  refused  to  notify 
the  State  auditor  of  said  amounts,  or  to  take  any  steps  to 
procure  their  payment,  or  to  furnish  any  warrant  for  said 
amounts,  or  any  of  them,  either  to  said  Ryland  or  the 
complainants. 

8.  That  on  or  after  the  30th  of  June,  1869,  said  Cloud, 
without  notice,  under  pretense  of  authority,  and  under  the 
pretense  that  said  Ryland  had  failed  to  discharge  his  duty, 
undertook  to  suspend  him  from  his  office,  and  to  revoke 
his  commission. 

9.  That  one  George  L.  Putnam,  of  Mobile  county,  claim? 
ing  to  have  been  appointed  superintendent  of  education 
for  said  county,  by  said  Cloud,  about  the  month  of  Janu- 
ary, 1869,  made  some  sort  of  a  certificate  to  said  Cloud, 
superintendent  of  public  instruction,  and  obtained  a  war- 
rant of  the  State  auditor  for  the  sum  of  $5,327  20,  or  there- 
abouts, which  amount  said  Putnam  obtained  from  the 
State  Treasurer,  Arthur  Bingham,  under  the  pretense  that 
it  was  to  be  applied  to  the  payment  of  the  current  expenses 
of  public  schools  in  said  county  of  Mobile,  for  the  quarter 
ending  the  31st  of  December,  1868,  but  they  aver  said 
moneys  were  not  applied  to  the  payment  of  the  current 
expenses  of  public  schools  under  their  charge ;  and  they 
further  aver,  that  they  are  advised  and  believe,  that  by 
the  laws  of  the  State,  all  public  schools  in  said  county  are 
required  to  be  under  their  charge  and  control;  and  that 
the  moneys  that  come  to  the  county  superintendent,  should 
be  placed  under  the  charge  of  the  Mobile  school  commis- 
sioners, and  that  the  moneys  so  obtained  by  said  Putnam, 
were  unlawfully  applied  to  schools  not  under  their  control, 
and  a  part  thereof  to  his  own  use,  without  any  warrant 
of  law  therefor. 

10.  That  they  are  informed  and  believe,  that  large  sums 
of  money  are  in  the  State  treasury  that  should  be  applied 
to  the  payment  of  the  pqbUc  soUools  in  Mobile  CQunty  for 
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the  quarters  before  named,  for  which  certificates  of  said 
A.  H.  Ryland,  as  county  superintendent,  had  been  fur- 
nished to  said  Cloud. 

11.  That  said  Cloud,  under  the  pretense  that  said  Ry- 
land had  been  removed,  as  aforesaid,  claims  that  in  August, 
18G9,  said  Putnam  was  appointed  county  superintendent 
of  Mobile  county.  But  that  said  Putnam,  as  they  were 
informed  and  believe,  had  not  given  bond  as  such  alleged 
superintendent. 

That  said  Putnam,  claiming  to  be  such  superintendent, 
had  made  a  certificate  to  said  Cloud,  for  the  sum  of  $9,- 
832  23,  or  thereabouts,  for  the  payment  of  current  school 
expenses  for  the  quarter  ending  the  31st  of  March,  1869, 
and  upon  said  certificate  had  obtained  from  said  Cloud,  a 
paper  or  statement,  and  had  succeeded  in  procuring  from 
R.  M.  Reynolds,  State  auditor,  a  warrant  upon  said  Bing- 
ham, treasurer,  for  the  said  sum  of  $9,832  23,  and  was 
seeking  payment  from  said  treasurer. 

12.  That  complainants  are  informed  and  believe,  that 
said  Cloud  and  Putnam,  are  confederating  together  to  pre- 
vent the  application  of  said  $9,832  '23,  to  the  payment  of 
the  present  school  expenses  of  the  quarters  that  are  already 
passed,  and  that  said  Cloud  aided  said  Putnam  in  the  mis- 
application of  the  moneys  received  by  him  as  aforesaid. 
That  said  Cloud  and  Putnam  refuse  to  recognize  com- 
plainants as  the  school  commissioners  of  the  county  of 
Mobile,  pretending  that  other  persons  are  the  school  com- 
missioners of  said  county,  and  that  they  have  the  power 
to  recognize  them  as  such  ;  whereas,  complainants  charge, 
that  they  are  the  school  commissioners  of  said  county, 
duly  elected  and  appointed  thereto,  and  have  never  been 
removed,  or  their  offices  made  vacant ;  that  they  are  so 
advised  by  counsel,  and  believe  the  same,  and  that  said 
Ryland,  if  there  is  any  such  office  in  existence,  is  county 
Buperintendent  of  said  county,  under  the  appointment  of 
said  Cloud,  superintendent  of  public  instruction,  and  has 
not  been  legally  removed  from  said  office ;  that  said  Put- 
nam is  not  superintendent  of  education  of  said  county, 
and  has  no  authority  to  act  as  such. 

That  said  Putnam,  claiming  to  be  giicb  superintendent, 
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has  heretofore  drawn  moneys  from  the  treasury,  which  he 
did  not  apply  according  to  law,  and  is  seeking  to  draw 
other  moneys,  particularly  the  said  sum  of  $9,832  23  called 
for  by  said  warrant,  so  obtained  by  him,  &c.,  as  aforesaid, 
and  which  they  believe  and  charge  he  will  apply  in  a  man- 
ner not  warranted  by  law,  unless  prevented  by  the  inter- 
position of  the  court,  and  that  said  Cloud  is  aiding  him  in 
said  proceedings. 

13.  Complainants  further  state,  that  they  are  advised 
and  believe,  that  the  moneys  in  the  treasury  applicable  to 
the  expenses  of  public  schools  in  said  county  are  properly 
payable  directly  to  them  or  to  said  Ryland,  as  county 
superintendent  of  said  county  ;  but  that  they  are  advised 
and  believe,  that  there  is  no  valid  legislation  of  the  board 
of  education,  under  which  any  such  office  as  that  of  county 
superintendent  of  education  for  Mobile  county  has  been 
created.  The  reasons  alleged  are.  that  when  the  pretend- 
ed action  of  said  board  under  which  said  Putnam  claims  to 
hold  said  office  took  place  and  was  had.  there  was  not  a 
majority  of  the  members  of  said  board  present,  and  that 
said  action  was  had  without  a  quorum  of  said  board. 

Complainants  state  that  they  have  no  adequate  remedy 
at  law,  and  pray  that  said  Putnam,  said  Cloud,  superin- 
tendent of  public  instruction,  said  Reynolds,  auditor  of 
public  accounts,  and  said  Bingham,  treasurer,  be  made 
parties  defendant,  and  required  to  answer  said  bill  of 
complaint,  but  not  on  oath,  and  that  an  injunction  may  be 
granted  and  issued  to  all  of  said  persons,  <fec.,  and  that  on 
a  final  hearing  the  same  be  made  perpetual ;  an  injunction 
was  therefore  issued. 

The  defendant  Putnam  filed  a  full  answer  on  oath,  and 
in  vacation  moved  the  chancellor  to  have  the  said  injunc- 
tion dissolved,  which  was  done. 

Said  Putnam,  in  his  answer,  denies  that  complainants, 
as  he  is  advised  and  believes,  are  the  school  commissioners 
of  Mobile  county ;  that  they  were  at  one  time  such  com- 
missioners, but  had  been  suspended  from  office  by  said 
Cloud,  superintendent  of  public  instruction,  and  that  their 
suspension  had  been  confirmed  by  the  board  of  education, 
and  ih^vp  offices  4ec}4re4  vap^nt ;  a;id  }^§  appends  a  aopy  of 
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the  resolutions  of  said  board  to  his  answer  as  an  exhibit, 
bearing  date  the  19th  of  August,  1869 ;  he  also  answers 
that  other  persons,  without  naming  them,  had  been  ap- 
pointed in  their  place. 

He  denies  that  the  system  of  public  schools  for  the 
county  of  Mobile  is  a  system  separate  and  apart  from  that 
of  the  State  at  large,  in  the  sense  of  its  not  being  under 
the  control  and  management  of  the  board  of  education  of 
the  State. 

He  admits  that  said  Ryland  was  appointed  superintend- 
ent of  education  of  Mobile  county  by  said  Cloud,  subject 
to  the  approval  of  the  board  of  education  ;  that  said  board 
refused  to  approve  of  said  appointment,  and  approved  of 
the  subsequent  revocation  of  the  same  by  said  Cloud ;  and 
he  appends  as  an  exhibit  to  his  answer  a  copy  of  the  res- 
olutions of  the  said  board  of  education  on  the  subject, 
dated  the  19th  day  of  August,  1869  ;  and,  therefore,  de- 
nies that  said  Ryland  is  superintendent  of  education  for 
said  county,  but  avers  that  he,  said  Putnam,  is  such  super- 
intendent, and  thereto  appointed  by  said  Cloud,  superin- 
tendent of  public  instruction,  on  the  6th  day  of  July,  1869  ; 
and  he  states  that  he  appends  to  his  answer  as  a  part 
thereof,  a  copy  of  his  appointment  as  an  exhibit ;  that  he 
gave  bond  according  to  law,  and  entered  upon  and  was  dis- 
charging the  duties  of  said  oflBce,  as  lawfully  he  might. 

He  denies  that  complainants,  or  the  Mobile  school  com- 
missioners, whoever  they  may  be,  have  any  legal  authority 
to  draw  from  the  State  treasury  the  moneys  therein  pro- 
perly belonging  to  the  county  of  Mobile  for  the  support 
of  free  public  schools  ;  but  says  he,  said  Putnam,  county 
superintendent,  is  the  person,  and  the  only  person  legally 
entitled  to  draw  and  receive  from  the  State  treasury  the 
moneys  for  that  purpose. 

He  admits  that  he,  as  superintendent  of  education  for 
said  county,  had  drawn  the  said  sum  of  $5,327  20,  but  de- 
nies that  he  had  misapplied  any  part  of  it.  He  admits, 
that  by  the  aid  of  said  Cloud,  as  superintendent  of  public 
instruction,  and  on  his  certificate,  he  had  obtained  the 
warrant  of  said  Reynolds,  auditor,  &c.,  for  the  said  sum  of 
$9,832  23  as  stated,  and  that  he  should  haye  collected  the 
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same,  as  lawfully  he  might,  if  he  had  not  been  enjoined 
from  so  doing. 

He  also  denies  all  confederacy,  <fec. 
We  think  the  foregoing  syllabus  of  the  bill  and  answer, 
sufficient  to  a  proper  understanding  of  what  remains  to  be 
said  in  this  opinion. 

In  addition  to  the  questions  already  disposed  of,  we  now 
propose  to  examine  those  that  have  a  more  immediate  ref- 
erence to  the  propriety  of  the  granting  and  dissolving  of 
the  injunction  in  this  case. 

If  the  complainants  are  not  "  the  Mobile  school  com- 
missioners," or  if  the  Mobile  school  commissioners,  whoever 
they  may  be,  are  not  as  the  law  now  stands,  legally  enti- 
tled to  draw  from  the  State  treasury  the  moneys  therein 
properly  belonging  to  the  county  of  Mobile  for  the  support 
of  free  public  schools  in  said  county ;  but,  if  the  defendant 
Putnam,  is  the  superintendent  of  education  for  said  county, 
and,  as  such  superintendent,  is  the  person  legally  author- 
ized to  draw  and  receive  said  moneys  for  that  purpose, 
then  the  injunction  was  unadvisedly  granted,  and  the 
chancellor  committed  no  error  in  its  dissolution. 

These  questions  must  necessarily  be  decided  and  deter- 
mined by  an  examination,  in  connection  with  the  bill  and 
answer,  of  the  XI  article  of  the  constitution,  and  the  legis- 
lative and  other  proceedings  of  the  board  of  education  on 
this  subject. 

Before  entering  upon  this  examination,  we  will  dispose 
of  a  preliminary  objection  made  by  complainants'  counsel 
in  his  printed  argument,  to-wit :  that  the  chancellor  pro- 
ceeded to  hear  and  determine  the  motion  made  in  vacation 
to  dissolve,  and  did  dissolve  the  injunction,  before  the  other 
defendants  had  answered  the  complainants'  bill  of  com- 
plaint. 

This  motion  was  made  under  section  3438  of  the  Revised 
Code,  which  is  in  the  following  words,  to-wit :  "  A  defend- 
ant may  move  to  dissolve  an  injunction  in  vacation  before 
the  chancellor  of  the  division  in  which  the  bill  is  filed,  either 
for  the  want  of  equity  or  on  the  coming  in  of  the  answer,  to 
be  heard  on  certified  copies  of  the  bill  and  answer,  but  ten 
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days  notice  of  such  application  must  be  given  to  the  plain- 
tiff or  his  solicitors." 

We  think  a  fair  interpretation  of  this  language  will  au- 
thorize a  motion  for  the  dissolution  of  an  injunction,  upon 
a  full  answer  of  a  single  defendant,  where  there  are  more 
than  one  within  whose  knowledge  the  facts  charged  in  the 
bill  must  be,  if  they  exist  at  all. — Dunlap  v.  Clements  et  al., 
7  Ala.  639. 

Chancellor  Kent  says,  "  the  general  rule  is,  that  an  injunc- 
tion, properly  granted,  is  not  to  be  dissolved  until  the  an- 
swer of  all  the  defendants  has  come  in.  But  this  rule  has 
exceptions,  and  is  subject  to  discretion  and  modification. 
If  both  the  defendants  were  implicated  in  the  same  charge, 
I  should  require  the  answer  of  both,  without  some  special 
reason.  If,  however,  the  defendant,  on  whom  the  real  grav- 
amen rested,  had  fully  answered  the  bill,  this  would  proba- 
bly be  sufficient,  and  in  many  cases  the  injunction  will  be 
dissolved,  as  against  the  defendants  who  had  answered." — 
Depeyster  v.  Graves  et  al.,  2  Johnson's  Ch.  Rep.  148. 

We  hold,  the  discretion  here  spoken  of  should  be  liber- 
ally exercised,  where,  as  under  our  practice,  the  oath  of 
defendants  to  the  answers  is  waived. 

In  this  case,  the  defendant  Putnam  knows  better,  or  cer- 
tainly as  well,  the  material  facts  charged,  as  either  of  the 
other  defendants  ;  and  besides,  he  is  more  deeply  interested 
in  the  dissolution  of  this  injunction  than  either  of  the  oth- 
ers. As  he  had  fully  answered  the  bill,  he  was  entitled  to 
have  his  motion  considered  without  waiting  for  the  answer 
of  the  other  defendants.  Furthermore,  if  the  defendants 
had  answered,  as  the  oath  to  their  answer  is  waived  by  the 
plaintiffs,  they  most  probably  would  have  answered  without 
oath,  and  then  their  answer  could  not  be  considered  ;  and 
it  would  be  a  great  hardship,  where  the  oath  of  defendants 
is  waived  by  the  plaintiff,  not  to  permit  a  defendant  mainly 
injured  by  an  injunction  granted  in  such  a  case,  to  move 
for  its  dissolution  on  a  full  answer  on  oath,  denying  the 
equities  of  the  complainants'  bill. 

There  is  another  sufiicient  answer  to  this  objection.  The 
record  does  not  show  that  it  was  made  before  the  chancel- 
lor, and  it  is  too  late  to  make  it  for  the  first  time  in  this 
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court  OD  an  appeal.  This  objection  being  disposed  of,  we 
will  now  enter  upon  the  examination  of  the  questions  hav- 
ing immediate  reference  to  the  correctness  of  the  decretal 
order  of  the  chancellor  dissolving  the  injunction. 

Neither  the  bill  nor  the  answer  gives  us  any  information 
when  the  complainants  were  elected  or  appointed  to  the 
office  of  the  Mobile  school  commissioners — whether  under 
the  old  or  new  regime. 

If  they  were  elected  or  appointed  before  the  11th  day 
of  August,  1868,  then  their  offices  became  vacant  on  that 
day  by  virtue  of  an  act  of  the  board  of  education,  entitled 
*'  An  act  to  declare  all  school  offices  vacant,  and  to  super- 
vise all  existing  school  contracts,"  approved  August  11th, 
1868.— Acts  1868,  p.  148. 

By  the  first  section  of  this  act,  it  is  declared  "  that  all 
offices  of  county  superintendents,  township  trustees,  and 
school  commissioners,  are  hereby  declared  vacant."  This 
act  clearly  embraces  "  the  Mobile  school  commissioners." 

The  board  of  education,  in  the  passage  of  this  act,  fol- 
lowed the  example  of  the  general  assembly,  which,  on  the 
6th  of  August,  1868,  by  an  act  entitled  "  An  act  to  provide 
for  the  qualification  of  State,  county  and  municipal  officers," 
declared  "  that  all  offices,  State,  county  and  municipal,  in 
this  State,  were,  on  the  12th  of  July,  1868,  deemed  and 
considered  vacant."-^Acts  1868,  p.  32. 

We  are  led  to  infer  that  the  complainants  came  to  their 
office  of  Mobile  school  commissioners  after  the  date  of  the 
said  act  of  the  11th  of  August,  1868.  Whether  this  be  so 
or  not,  by  an  act  of  the  said  board  of  education,  approved 
the  5th  day  of  August,  1868,  entitled  "  An  act  to  define  the 
duties  of  the  superintendent  of  public  instruction,"  they 
were,  for  failing  to  discharge  their  duties,  or  for  violating 
any  of  the  rules  or  regulations  of  said  board,  subject  to  be 
suspended  from  their  office  by  the  superintendent  of  public 
instruction  until  their  case  should  be  investigated  at  the 
next  ensuing  meeting  of  said  board. — Section  8,  Acts  1868, 
page  154. 

The  officers  directly  named  in  this  act  are,  county  super- 
intendents, trustees,  school  directors,  and  other  school  officers. 
The  words,  "  other  school  officers,"  very  clearly  embraces 
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school  commissioners,  and  all  other  school  ofl&cers,  by  what- 
ever name  known  or  called,  and  so  they  seem  to  be  under- 
stood and  interpreted  by  the  board  of  education. 

Under  the  authority  of  this  act,  the  superintendent  of 
public  instruction  suspended  the  complainants  from  their 
offices  of  Mobile  school  commisioners,  on  the  30th  day  of 
June,  1869 ;  and  on  the  19th  day  of  August  following  his 
action  in  the  premises  was  approved  by  the  board  of  edu- 
cation, and  their  offices  declared  vacant  by  a  resolution  of 
that  date,  which  is  in  the  words  and  figures  following,  to- 
wit : 

"Whereas,  the  following  named  persons,  acting  as  a 
board  of  school  commissioners  for  Mobile  county,  to-wit : 
G.  Horton,  W.  G.  Clark,  F.  G.  Bromberg,  A.  M.  Granger, 
James  Baird,  J.  Carter,  R.  W.  Coale,  Charles  Mohr,  Albert 
Stein,  R.  S.  Watkins,  and  A.  H.  Ryland,  having  disregarded 
the  instructions  of  the  superintendent  of  public  instruction, 
and  the  acts  passed  by  this  board,  and  having  violated  the 
free  public  school  laws  of  this  State,  and  having  in  various 
ways  failed  in  the  discharge  of  duty ;  therefore — 

"Be  it  resolved,  That  the  action  of  the  superintendent  of 
public  instruction,  as  set  forth  in  his  order  dated  June  the 
80th,  18b9,  suspending  the  above  named  school  commis- 
sioners for  Mobile  county  from  office,  is  hereby  approved, 
and  their  offices  declared  vacant.  Passed  August  19th, 
1869." 

On  the  same  day,  a  similar  resolution  was  passed  by  the 
said  board  of  education,  in  relation  to  the  said  Allen  H. 
Ryland,  to  whose  appointment  as  superintendent  of  edu- 
cation for  Mobile  countj',  the  complainants  state,  they 
yielded  their  consent,  at  the  instance  of  said  Cloud,  super- 
intendent of  public  instruction,  and  recognized  him  as  such 
officer.     Said  resolution  is  as  follows,  to-wit : 

"  Be  it  resolved  by  the  board  of  education  of  the  State  of 
Alabama,  That  the  appointment  of  A.  H.  Ryland,  as  super- 
intendent of  education  for  Mobile  county,  is  not  approved, 
and  that  we  sustain  the  action  of  the  superintendent  of 
public  instruction,  in  revoking  the  commission  appointing 
said  A.  H.  Ryland  superintendent  of  education  of  said 
county.    Passed  August  19,  1869." 
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The  basis  upon  which  the  complainants  obtained  the 
injunction  ia  this  case,  is  that  they  were  the  Mobile  school 
commissioners,  and,  as  such  commissioners,  were  author- 
ized to  draw  from  the  treasury  of  the  State  the  moneys 
properly  belonging  to  the  said  county  for  the  support  of 
the  public  schools  thereof,  and  if  they  were  not,  that  then 
the  said  Ryland,  as  superintendent  of  education,  was ;  and 
that  when  so  drawn,  they  were  entitled  to  the  same,  to  be 
applied  and  disbursed  for  that  purpose. 

If  there  is  any  vital  energy  and  validity  in  the  said  res- 
olutions, the  complainants  ceased  to  be  the  school  commis- 
sioners, and  the  said  Ryland  ceased  to  be  the  superintend- 
ent of  education  for  said  county  of  Mobile,  on  the  said 
19th  day  of  August,  1869,  the  day  said  resolutions  were 
passed. 

But  it  is  objected  by  complainants'  counsel,  that  these 
resolutions  are  iDvalid,  because  there  is  nothing  in  the  con- 
stitution that  authorizes  the  board  of  education  to  pass 
any  resolutions  which  have  the  force  and  effect  of  law ;  and 
because  they  not  do  purport  to  be  approved  by  the  gov- 
ernor. 

It  is  a  sufficient  answer  to  these  objections,  that  said  res- 
olutions are  administrative,  and  not  legislative  acts,  and  al- 
though valid  for  the  purposes  intended,  do  not  claim  to  be 
laws  in  the  sense  that  the  legislative  acts  of  said  board  are 
laws,  and,  therefore,  the  approval  of  the  governor  is  not 
necessary.  Every  person  having  any  considerable  knowl- 
edge of  parliamentary  proceedings,  knows  that  it  is  a  com- 
mon thing  in  this  country  for  legislative  bodies  to  pass  res- 
olutions that  have,  in  no  accurate  sense,  the  force  of  laws, 
and,  therefore,  the  approval  of  the  governor  is  not  neces- 
sary to  give  them  effect.  The  16th  section,  article  5th,  of 
the  constitution  declares,  that  "  every  bill  or  resolution 
having  the  force  of  law,  to  which  the  concurrence  of  both 
houses  of  the  general  assembly  may  be  necessary,  except 
on  a  question  of  adjournment,  which  shall  have  passed 
both  houses,  shall  be  presented  to  the  governor  for  his  ap- 
proval," showing  that  there  are  resolutions  that  have  not 
the  force  of  law  in  the  sense  in  which  that  word  is  used  in 
this  section.     Take,  as  an  example,  resolutions  requesting 
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members  of  congress,  and  instructing  senators  to  vote  in  a 
certain  way  on  some  particular  measure,  before  congress. 
Such  resolutions,  although  commonly  in  form,  joint  resolu- 
tions, and  although  it  is  usual  for  them  to  be  approved  by 
the  governor,  yet  it  is  certain  they  need  not  be  so  ap- 
proved, because  they  are  not  laws ;  for  if  laws,  the  senators, 
at  least,  would  have  to  obey  them,  which  we  know  is  not 
always  the  case. 

The  2d  section  of  said  article  declares  that  the  style 
of  the  laws  of  this  State,  shall  be,  "5e  it  enacted  by  the 
General  Assembly  of  Alabama.''  No  resolution,  passed  by 
the  general  assembly,  with  the  approval  of  the  governor, 
and  having  the  force  of  law,  has  this  "style."  If  it  had,  it 
would  not  be  a  resolution,  but  an  act.  In  a  proceeding 
to  suspend  an  officer  from  his  office,  under  the  act  above 
referred  to,  the  approval  or  disapproval  of  the  board  of 
education,  is  appropriately  expressed  by  resolution,  and 
the  approval  of  such  a  resolution  by  the  governor,  is  not 
necessary  to  give  it  effect. 

Let  us  now  inquire  as  to  the  only  remaining  question 
necessary  to  be  disposed  of  on  the  present  application  for 
a  rehearing,  to-wit :  How,  and  by  whom,  money  in  the 
treasury  of  the  State,  for  the  use  of  free  public  schools, 
belonging  to  the  county  of  Mobile,  is  to  be  drawn  and 
received. 

This  question,  as  it  appears  to  us,  is  settled  by  the 
seventh  section,  article  one,  of  said  act  of  the  5th  of  Au- 
gust, 1868.— (Acts  1868,  p.  154.)  By  that  section,  it  is 
enacted  "  that  the  superintendent  of  public  instruction 
shall  certify  the  apportionment  of  the  school  fund  income 
to  the  State  auditor,  and  shall  at  once  notify  each  county 
superintendent,  stating  the  amount  apportioned  to  his 
county.  The  county  superintendent  shall,  at  the  close  of 
each  quarter,  certify  the  amount  of  current  school  expenses 
for  that  quarter,  to  the  superintendent  of  public  instruc- 
tion, who  shall  notify  the  State  auditor  of  said  amount, 
and  the  State  auditor  shall  immediately  draw  his  warrant 
on  the  State  treasurer,  in  favor  of  the  connty  superintendent 
for  such  current  expenses,  upon  the  school  fund  in  the  State 
treasury  belonging  to  said  county. 
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This  section  applies  to  the  county  of  Mobile,  as  well  as 
to  the  other  coanties  of  the  State.  The  language  is  gen- 
eral, and  there  is  no  proviso  excepting  any  county  from 
its  operation. 

This  construction  harmonizes  with  and  is  sustained  by 
the  following  section  of  the  school  laws  of  the  board  of 
education.  Section  one,  of  article  two,  of  this  same  act 
says,  "there  shall  be  appointed  by  the  superintendent  of 
public  instruction,  subject  to  the  approval  of  the  board  of 
education,  a  person  qualified  to  discharge  the  duties  of 
superintendent  of  education  in  each  county  of  the  State,  who 
shall  hold  his  office  for  two  years,  or  until  his  successor  is 
elected  and  qualified. 

The  second  section  of  an  act  entitled  "an  act  in  relation 
to  schools  in  the  city  and  county  of  Mobile,  approved 
August  11th,  1868,"  provides  "that  there  shall  be  a  super- 
intendent appointed  for  the  free  public  schools  of  the 
county  of  Mobile,  to  be  compensated  as  the  school  com- 
missioners may  decide,  subject  to  the  approval  of  the 
superintendent  of  public  instruction,  with  the  same  duties 
and  powers  as  other  county  superintendents. 

From  these  references,  we  are  unable  to  resist  the  con- 
clusion that  the  county  superintendent  of  education  for 
Mobile  county,  is  the  only  person  authorized  to  draw  from 
the  State  treasury,  and  receive  the  moneys  therein,  belong- 
ing to  said  county,  for  the  support  of  the  public  schools 
in  the  same. 

It  is,  however,  insisted  by  complainants'  counsel,  that 
these  acts  of  the  board  of  education  are  unconstitutional 
and  void,  because  they  were  passed  more  than  twenty  days 
after  the  day  by  law  prescribed  for  the  first  meeting  of  the 
general  assembly  of  this  State, — the  13th  day  of  July, 
1868, — and  article  11,  section  9  of  the  constitution  is  re- 
ferred to.  This  section  is  as  follows,  to-wit :  "  The  board 
of  education  shall  meet  annually  at  the  seat  of  govern- 
ment, at  the  same  time  as  the  general  assembly,  but  no 
session  shall  continue  longer  than  twenty  days,  nor  shall 
more  than  one  session  be  held  in  the  same  year,  unless  au- 
thorized by  the  governor."  By  this  section,  as  interpreted 
by  the  complainants'  counsel,  the  constitutional  term  of  the 
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session  of  the  board  of  education  ended  after  the  lapse  of 
twenty  current  consecutive  days,  from  the  said  13th  day 
of  July,  1868,  including  Sundays. 

This  is  a  construction  altogether  too  narrow  and  tech- 
nical, even  admitting  that  the  phrase  '*  at  the  same  time  as 
the  general  assembly,"  as  here  used,  is  equivalent  to  say- 
ing, "  the  board  of  education  shall  meet  on  the  same  day 
appointed  for  the  meeting  of  the  general  assembly,"  which 
we  think  it  is  not. 

The  constitution  manifestly  intends  to  gi  ve  the  board  of 
education  at  least  twenty  business  days,  but  it  does  not 
require  that  they  shall  follow  in  successive  order.  We 
can  see  no  reason  why  the  board  may  not  take  a  recess 
during  the  session,  as  is  often  done  by  the  general  assem- 
bly, without  having  the  days  of  a  recess  counted  against 
it. 

The  constitution  is  not  to  be  construed  like  an  ordinary 
statute  of  limitations. 

Furthermore,  if  necessar;^  to  sustain  its  legislative  acts, 
it  should  be  presumed  that  the  session  was  continued  for  a 
longer  period  than  twenty  days,  "  by  authority  of  the  gov- 
ernor." 

The  governor  may  unquestionably  authorize  a  session 
to  continue  beyond  the  period  of  twenty  days  ;  unless 
"  authorized  by  the  governor,"  as  used  in  this  section,  is 
an  expression  adverbial  in  its  character,  and  intended  to 
qualify  both  the  preceding  members  of  the  sentence,  with- 
out the  necessity  of  a  repetition.  If  the  sentence  is  written 
out  at  length,  without  the  illipsis,  it  will  read  thus :  no  ses- 
sion shall  continue  longer  than  twenty  days,  "unless  au- 
thorized by  the  governor ;"  nor  shall  more  than  one  ses- 
sion be  held  in  the  same  year,  "  unless  authorized  by  the 
governor." 

Besides  all  this,  we  find  these  acts  of  the  board  of  edu- 
cation bound  up  in  the  same  book  with  the  laws  of  the 
general  assembly,  and  published  by  authority.  Mr.  Green- 
leaf,  in  his  first  volume  on  Evidence,  §  480,  says :  "  In 
most,  if  not  all,  of  the  United  States,  the  printed  copies 
of  the  laws  and  resolutions  of  the  legislature,  published 
by  its  authority,   are  competent  evidence,  either  by  statute 
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or  judicial  decisions,  and  it  is  sufficient  prima  facie  that 
the  book  purports  to  have  been  so  printed." — See,  also, 
§489. 

The  same  presumptions  are  to  be  made  in  favor  of  the 
acts  of  the  board  of  education  as  are  made  in  favor  of  the 
acts  of  the  general  assembly.  Prima  facie,  therefore,  we 
will  presume  these  acts  were  passed  both  by  a  lawful  board 
and  at  a  lawful  session  of  the  board  of  education.  The 
analogy  attempted  to  be  established  between  courts  of 
limited  jurisdiction  and  the  legislative  jurisdiction  and 
powers  of  the  board  of  education,  is  without  foundation. 
The  legislative  jurisdiction  or  power  of  the  board  of  edu- 
cation, is  not  limited,  but  general  and  full,  as  to  all  matters 
in  reference  to  common  schools  and  the  educational  insti- 
tutions of  the  State ;  and,  consequently,  the  general  acts 
of  said  board  are  not  private  but  public  acts,  of  which 
the  courts  will  take  notice  without  requiring  them  to  be 
specially  pleaded. 

The  other  objections  made  to  these  acts,  although  not 
here  specially  noticed,  have  been  patiently  examined,  and 
we  are  persuaded  they  are  insufficient  to  authorize  us  to 
hold  and  declare  them  invalid. 

On  the  motion  to  dissolve  the  injunction,  the  defendant, 
Putnam,  must  be  held  to  be  the  superintendent  of  educa- 
tion for  the  county  of  Mobile.  His  answer  as  to  this  is 
responsive  to  the  bill.  The  bill  states  that  he  claims  to  be 
such  superintendent,  by  the  appointment  of  the  superin- 
tendent of  public  instruction,  and  he  answers  that  he  is  such 
and  attaches  a  copy  of  his  appointment  to  his  answer,  as 
an  exhibit.  Besides,  this  is  a  fact  within  his  own  knowl- 
edge, and  he  states  it  as  such.  The  answer  is  sworn  to, 
and  for  the  purpose  of  said  motion,  must  be  taken  to  be 
true. 

The  foregoing  considerations  satisfy  us  that  the  decision 
made  in  this  case  at  the  last  term  is  right ;  it  must,  there- 
fore, stand  as  the  judgment  of  the  court. 

The  application  for  a  rehearing  is  denied,  at  the  costs  of 
the  appellants. 
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NOBLE  &  BEO.  et  al.  vs.  CULLOM  &  CO.  et  al. 

[contest  among  judgment  cbeditobs  over  application  of  money  made 

TJNDEB    execution.] 

1.  Submission  of  cause  ;  when  will  not  ie  set  aside. — After  assignment  and 
joinder  in  error,  and  the  submission  of  a  cause  in  this  court,  the  revok- 
ing of  the  order  of  submission  is  a  matter  of  grace,  resting  within  the 
discretion  of  the  court.  A  motion  to  set  aside  the  order  of  submission 
by  one  of  the  parties  in  a  cause,  will  not  be  granted,  when  it  may  work 
injustice  to  the  other  parties. 

2.  Distribution  of  money  collected  onfi.fa.;  what  judgments  have  a  prefer- 
ence.— On  a  motion  to  distribute  a  sum  of  money  collected  by  the  sheriff 
on^.  fa.,  on  several  judgments,  some  of  which  were  rendered  in  a  cir- 
cuit court  of  this  State  before  the  11th  day  of  January,  1861,  and  others 
rendered  in  the  courts  of  the  rebel  State  government,  the  judgments  of 
the  rebel  courts  will  be  postponed  in  payment  to  the  judgments  ren- 
dered by  the  courts  of  the  State  before  secession. 

3.  Quere. — Are  not  judgments  of  the  rebel  courts,  rendered  in  this  State 
tiuring  the  supremacy  of  the  rebellion,  mere  nullities  ? — (Per  Peteks,  J. ) 

4.  Persons  holdiyig  office,  after  passage  of  ordinances  3  and  10  of  convention 
of  1861,  how  regarded. — All  persons  holding  ofl&ce  in  this  State,  after  the 
overthrow  of  the  rightful  government  thereof,  by  the  late  rebelUon,  and 
after  the  passage  of  the  ordinances  Nos.  3  and  10  of  the  convention  of 
1861,  are  to  be  regarded  as  persons  holding  office  under  the  insurrec- 
tionary organization,  then  having  military  control  of  the  territory  of 
the  State. 

6.  Same;  judgments  of  courts  of  insurrectionary  organization,  how  regarded. 
This  insurrectionary  organization  was  erected  in  defiance  of  the  public 
policy  and  constitution  of  the  United  States,  and  the  judgments  of  its 
judicial  tribuuals  are  not  such  as  this  court,  in  the  absence  of  legisla- 
tive enactments,  has  authority  to  recognize  and  enforce,  except,  perhaps, 
as  the  decrees  of  foreign  courts.  (Chief-Justice,  arguendo  in  Martin  v. 
Hewitt. ) 

C.  Same;  what  not  made  valid  by. — The  judgments  of  the  Courts  of  the 
so-called  Confederate  government,  erected  in  this  State  during  the  su- 
premacy of  the  late  rebellion,  were  not  ratified  and  made  valid  by  oper- 
ation of  the  reconstruction  acts  of  congress. 

[Saffold,  J.,  dissenting,  held — 1.  In  cases  of  successful  or  subdued  rebel- 
lion, or  when  one  independent  nation  succumbs  to  another,  the  courts 
of  the  conquering  government,  in  the  absence  of  positive  legislation, 
are  bound  to  recognize  the  rights  and  obligations  of  the  vanquished 
people  between  themselves,  as  prescribed  and  determined  by  their  local 
laws  and  tribunals,  except  so  far  as  they  militate  against  the  laws  and 
institutions  of  tii  eir  own  country.     2.    In  a  practical  sense,  the  people 
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and  the  goTernment  of  Alabama,  before,  during,  and  since  the  rebel- 
lion, are  identical.  The  participators  in  the  rebellion  were  alone  amen- 
able. Their  ordinance  of  secession  was  simply  void.  3.  The  laws  and 
jadicial  decisions  of  the  rebel  government  of  Alabama  have  been  ex- 
pressly validated  by  the  legal  State  government,  except  so  far  &a  they 
were  in  violation  of  the  ceustitation  and  laws  of  the  Union,  or  of  the 
State.] 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  R.  M.  "Williamsgn,  Esq.,  an  attorney  of  the 
court,  under  §  758  of  the  Revised  Code. 

This  cause  grew  out  of  a  motion  of  the  sheriff,  for  the 
direction  of  the  circuit  court  as  to  the  application  of  moneys 
collected  by  him,  on  various  executions  issued  on  judgments 
rendered  by  the  "  county  court,"  afterwards  "  city  court," 
and  the  circuit  court.  The  various  parties  interested  ap- 
peared and  contested  with  each  other  the  right  to  the 
moneys  collected.  The  dates  of  the  rendition  of  these  judg- 
ments, and  the  facts  upon  which  the  decision  is  based,  will 
be  found  therein. 

Rice,  Semple  &  Goldthwatte,  and  Chilton  <fe  Thoring- 
TON,  for  appellants. 

Martin  &  Sayre,  and  Elmore  &  Gunter,  contra. 

PETERS,  J.  —  In  this  suit,  a  motion  is  made  to  set  aside 
the  submission  of  the  cause  for  the  consideration  and  judg- 
ment of  this  court,  which  seems  to  have  been  made  at  the 
same  term  that  the  transcript  was  filed. 

The  grounds  of  this  motion  are — that  the  cause  has  been 
irregularly  brought  into  this  court ;  that  it  has  been  brought 
here  by  consent,  and  not  by  appeal  in  the  regular  way  pre- 
scribed by  the  statute.  No  doubt  that  this  court  may  take 
jurisdiction  of  the  subject-matter  of  this  suit.  It  appears 
that  the  transcript  was  filed  in  this  court,  on  the  16th  day 
of  June,  1868,  and  that  errors  were  thereupon  regularly 
assigned  in  the  names  of  Noble  &  Brother,  and  Mary  Mas- 
tin  and  William  A.  Graham,  as  executors  of  the  last  will 
and  testament  of  Peter  B.  Mastin,  deceased,  by  Chilton  & 
Thorington,  and  Rice,  Semple  &  Goldthwaite,  their  respect- 
ive attorneys.    And  at  the  same  term,  the  appellees,  Wil- 
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Ham  O.  Baldwin,  by  his  attorneys,  Martin  &  Sayre,  and 
Smith  Cullom  &  Co.,  by  Martin  &  Sayre,  their  attorneys, 
joined  in  the  errors  thus  assigned.  And  thereupon  the 
cause  was  submitted  on  briefs,  at  the  same  term,  for  the 
judgment  of  this  court.  It  is  also  known  to  the  court,  that 
the  distinguished  practitioners,  above  named,  were,  at  the 
time  of  the  assignment  and  joinder  in  error,  as  above 
shown,  attorneys  of  this  court.  Under  this  order  of  sub- 
mission, this  case  came  into  the  hands  of  the  present  court, 
and  has  been  held  under  advisement  until  the  present 
term. 

The  motion  to  set  aside  the  submission  heretofore  made 
in  this  case,  is  denied,  because  it  violates  the  agreement 
of  the  parties  upon  bringing  the  case  into  this  court,  which 
is  filed  with  the  transcript,  and  it  would  operate  as  an  in- 
justice and  surprise  upon  the  other  litigants  adversely  in- 
terested, who  relied  upon  this  agreement.  The  revoking 
and  setting  aside  of  the  order  of  submission  is  a  matter  of 
grace,  and  not  a  matter  of  right,  and  it  rests  in  the  discre- 
tion of  the  court  to  grant  it,  or  to  refuse  it.  In  such  a 
case,  the  court  will  never  exercise  its  discretion  so  as  to 
injure  one  party,  who  may  have  been  betrayed  by  the  seem- 
ing bad  faith  of  another.  Such  has  been  the  practice  of 
our  predecessors  in  this  tribunal,  and  we  think  it  sufficiently 
well  sustained  by  reason  and  authority. — Br.  Bk.  Decatur 
V.  McCuUum,  20  Ala.  270  ;  Thompson  v.  Lee,  28  Ala.  453  ; 
8  Chitty  Gen.  Pr.  55,  56,  marg. 

The  appellants  will  pay  the  costs  of  this  motion,  to  be 
equally  divided  between  them;  the  appellants.  Noble  &, 
Brother,  one-half,  and  the  executors  of  Peter  B.  Mastin, 
deceased,  one-half. 

This  motion  having  been  disposed  of,  we  turn  to  the  prin- 
cipal case.  The  transcript  shows,  that  the  only  cause  in 
this  court  is  the  controversy  from  the  circuit  court  of  Mont- 
gomery county  upon  the  procedings  in  that  court  in  the 
nature  of  a  suit  of  interpleader  between  William  O.  Bald- 
win as  one  party,  Smith  Cullom  &  Co.  as  another  party. 
Noble  <fe  Brother  as  another  party,  and  the  executors  of 
the  last  will  and  testament  of  Peter  B.  Mastin,  deceased, 
as  another  party,  to  ascertain  which  of  these  several  par- 
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ties  was  entitled  to  a  certain  sum  of  money  which  had 
been  collected  by  the  sheriff  of  said  county  of  Montgom- 
ery, by  sale  under  certain  executions  in  his  hands,  which 
had  been  issued  on  certain  judgments  in  favor  of  the  sev- 
eral parties  above  named,  as  plaintiffs,  against  Thomas  H. 
Watts,  as  defendant ;  which  judgments  are  each  more  par- 
ticularly described  below. 

The  proceedings  in  the  city  or  county  court  could  not  be 
joined  in  the  same  appeal  with  the  proceedings  from  the 
circuit  court.  We  can  not,  therefore,  regard  these  former 
proceedings,  except  as  evidence  offered  on  the  trial  in  the 
circuit  court.  Neither  could  the  judgments  on  the  motions 
to  amend  the  sheriff's  returns  be  made  a  part  of  this  ap- 
peal. This  proceeding  only  brings  up  the  judgment  on  the 
interpleader.  The  judgments  on  the  motion  to  amend  the 
several  returns  on  the  Ji.f  a.  were  final  and  must  be  separately 
appealed  from  ;  but  as  evidence  they  can  not  be  collaterally 
impeached. — ^9  Ala.  92  ;  Creswell  et  al.  v.  Comni'rs  Oourty 
24  Ala.  282  ;  Davvi  v.  Calhoun,  24  Ala.  437. 

Then,  waiving  further  discussion  of  these  questions,  the 
case  narrows  itself,  in  effect,  down  to  the  judgment  in  the 
interpleader  suit,  as  to  the  right  to  share  in  the  distribution 
of  the  money  made  on  the  sheriff 's  sale  by  authority  of  the 
/.  fa.,  as  shown  in  the  record.  The  circuit  court  gave 
judgment  in  the  interpleader  suit  in  favor  of  Baldwin  on 
his  motion,  and  also  in  favor  of  Smith  Cullom  &  Co.,  on 
their  motion  against  the  sheriff,  Johnson,  who  had  collected 
the  money  in  controversy  ;  and  refused  to  give  judgment  in 
favor  of  Noble  &  Brother,  or  in  favor  of  the  executors  of 
Mastin,  or  in  favor  of  Isaac  O.  Robinson,  or  in  favor  of 
the  executors  of  Rose,  each  of  whom  claimed  distribution 
of  said  funds,  to  them,  on  their  judgments.  But  it  ap- 
pears, by  the  agreement  of  counsel  filed  with  the  record, 
and  by  the  assignment  of  errors,  that  only  Noble  &  Brother, 
and  the  executors  of  Mastin,  bring  the  case  to  this  court. 

For  the  purpose  of  the  disposition  of  the  case  in  this 
court,  it  is  only  necessary  to  consider  the  judgments  in 
favor  of  Baldwin,  and  also  in  favor  of  Smith  Cullom  &  Co., 
and  Noble  (fc  Brother,  and  also  Mastin's  executors.  As 
Robin§o»  md  Rose's  executor?  4q  oot  plaim  here,  their 
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judgments  will  not  be  further  noticed,  except  to  state,  that 
did  they  claim,  their  application  would  be  determined  on 
the  same  basis  that  fixes  the  fate  of  the  claims  of  Noble 
&  Brother  and  Mastin's  executor,  as  these  all  stand  upon 
a  similar  condition  of  facts. 

The  record  shows  that  Baldwin  obtained  two  judgments 
against  Thomas  H.  Watts,  in  the  circuit  court  of  Mont- 
gomery county,  in  this  State,  on  the  7th  day  of  December, 
1860  ;  the  one  for  $5,047  77,  and  the  other  for  $6,057  33  ; 
that  this  latter  judgment  was  paid  off  before  the  com- 
mencement of  these  procedings,  except  the  sum  of  $311  05. 

It  also  appears  from  the  record,  that  Smith  Cullom  & 
Co.  recovered  judgment  against  said  Watts,  in  said  circuit 
court,  on  the  8th  day  of  December,  1860,  for  the  sum  of 
$5,182  59. 

On  all  these  judgments  executions  of  fi.  fa.  were  regu- 
larly issued  in  favor  of  the  respective  plaintiffs  therein,  on 
the  24th  day  of  December,  1860,  and  were  delivered  to  the 
sheriff  of  said  county,  on  the  same  day  of  their  issuance, 
and  so  far  as  is  shown  by  the  record,  at  the  same  time. 
These  executions  were  made  returnable  to  the  next  follow- 
ing terni  of  said  circuit  court,  which  should  have  been 
held  in  May,  1861.  But  before  this  period  of  return  ar- 
rived, the  ordinance  of  secession  of  this  State  from  the 
Union  was  passed  on  11th  day  of  January,  1861,  and  said 
term  of  said  circuit  court  was  never  held,  the  rebellion 
then  prevailing  in  this  State  having  suspended  the  lawful 
courts  of  the  lawful  State  government  of  the  State  of  Ala- 
bama. This  court  remained  thus  suspended  until  the 
rebellion  was  overthrown,  and  this  State  was  restored  to 
the  rule  of  the  rightful  and  lawful  State  government  of  the 
State,  in  legal  union  with  the  government  of  the  United 
States.  This  period  of  restoration,  this  court  has  inti- 
mated, took  place  on  the  25th  day  of  September,  1865  ;  as 
on  that  day,  has  been  fixed  the  time  from  which  the  statute 
of  limitations  ceased  to  be  suspended  by  the  late  war  in 
this  State. — Holmes  v.  Coleman,  January  term,  1870.  It 
will,  therefore,  be  unnecessary  to  notice  anything  that  may 
have  been  done  in  the  rebel  courts  in  these  pases,  from  the 
11th  day  of  January,  1861,  until  the  25th  d^j  of  Septena- 
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ber,  1865,  if  that  date  has  been  properly  selected  and  fixed 
as  the  precise  date  of  the  restoration  of  the  rightful  and 
lawful  government  of  the  State  of  Alabama.  But  I  do 
not  conceive  that  that  point  is  necessary  to  be  decided  in 
this  case.  It  will  therefore  be  no  further  mooted  in  this 
opinion. 

It  is  also  shown  by  the  record,  that  Noble  &  Brother 
recovered  two  judgments  in  a  tribunal  styled  in  the  record 
the  county  court  of  said  county  of  Montgomery,  in  the 
State  of  Alabama,  on  the  12th  day  of  March,  1861,  against 
the  said  Thomas  H.  Watts  ;  the  one  for  $646  30,  and  the 
.  other  for  the  sum  of  $1,229  30,  and  that  executions  of  Jleri 
facias  were  issued,  on  each  of  these  judgments,  on  the 
25th  day  of  March,  1861. 

The  record  likewise  shows  that  Peter  B.  Mastin,  who 
was  then  living,  but  has  since  died,  also  recovered  judg- 
ment in  said  county  court  aforesaid,  on  the  8th  day  of 
March,  1861,  against  said  Watts  and  others,  for  the  sum 
of  $4,766  48,  and  that  execution  of  fieri  famas  was  issued 
thereon  on  the  25th  day  of  March,  1861.  After  the  death 
of  said  Mastin,  said  judgment  was  revived  in  the  names 
of  his  executors,  said  Mary  Mastin  and  said  William  A. 
Graham. 

If  these  supposed  judgments  in  favor  of  said  Noble  & 
Brother,  and  said  Peter  B.  Mastin,  are  invalid,  then  this 
controversy,  so  far  as  they  are  concerned,  is  at  an  end. 
They  have  nothing  to  complain  of,  as  they  had  no  legal 
foundation  to  support  their  demand.  Without  a  legal 
judgment,  they  had  no  right. 

In  the  important  case  of  Chishdm  v.  Coleman,  43  Ala.  204, 
the  judgment  of  this  court  is  based  upon  the  assumption 
that  a  judge  of  one  of  the  insurgent  courts  of  the  rebel 
government,  in  the  State  of  Alabama,  during  the  late  re- 
bellion, was  not  a  legal  judge  of  the  legal  and  rightful  gov- 
ernment of  the  State  of  Alabama,  and  as  such  he  was  not 
entitled  to  be  paid  his  salary  for  services  rendered  during 
the  rebellion,  by  the  legal  and  rightful  State  government 
of  this  State.  If  the  judges  of  the  courts  of  the  insurgent 
government  in  Alabama,  during  the  late  insurrection,  were 
illegal,  then,  also,  the  courts  of  tjie  same  government  must 
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be  illegal,  as  there  can  not  be  a  legal  court  without  a  legal 
judge.— 2  Bac.  Abr.  (Bouv.)  616,  618,  619.  But  the  same 
disability  which  clung  to  the  judge  adhered  to  the  court 
also.  Both  were  illegal,  and  both  vicious,  because  they 
constituted,  in  part,  one  of  the  departments  of  a  "State 
government  established  in  hostility  to  the  constitution  of 
the  United  States."  What  is  in  hostility  to  the  constitu- 
tion, is  unconstitutional,  and,  therefore,  utterly  void. — 
Texas  v.  Wliite,  7  Wall.  70U,  732 ;  Dodge  v.  Woolsey,  18 
How.  347 ;  Mauran  v.  Insurance  Co.,  6  Wall.  1,  13,  14 ;  Ex 
parte  Milligan,  4  Wall.  2  ;  Cooley's  Const.  Lim.  3,  4 ;  3Iar- 
hury  V.  31adison,  1  Cr.  137,  180 ;  2  Dall.  308.  But  besides 
this,  the  legal  and  rightful  sovereign  power  only  can  estab- 
lish legal  judicial  tribunals.  Usurpers  and  foreign  sover- 
eignties have  no  such  power  to  do  this. — Snell  v.  Fausatt^ 
1  W.  C.  C.  271 ;  Glass  v.  The  Betsey,  3  Dall.  6  ;  Bibb  dt 
Falkner  v.  Chambers  county,  January  term,  1870.  If  the  con- 
trary doctrine  were  true,  then  it  seems  to  me,  that  the 
judgment  in  Chisholm  v.  Coleman,  supra,  can  not  be  main- 
tained. But  it  is  the  law.  Again,  the  statute  of  limita- 
tions could  not  have  been  suspended  during  the  existence 
of  the  late  insurrectionary  government  in  the  State,  except 
on  the  principle  that  there  were  no  rightful  and  legal  courts, 
in  which  suits  might  be  commenced,  or  that  the  plaintiff 
was  denied  the  use  of  such  courts,  as  were  found  here. 
Otherwise,  there  was  no  sufficient  legal  reason  for  the  sus- 
pension of  the  statute.  Yet,  this  court  has  decided,  that 
this  statute  was  so  suspended. — Holmes  v.  Coleman,  supra. 
Upon  any  other  principle,  this  judgment  would  seem  to  be 
an  anomaly. — Hanger  v.  Abbott,  6  Wall.  532. 

Following  in  the  same  train  with  these  adjudications  of 
our  own  courts,  the  supreme  court  of  the  United  States 
has  declared  that  "the  Confederate  States"  government 
was  not  a  legal  government  de  facto— in  effect,  that  it  was, 
in  point  of  law,  an  utter  nullity ;  and  that  it  could  not  give 
sanction  to  any  rights. — HicJcman  v.  Belts  et  al,  December 
term,  1869,  of  United  States  supreme  court ;  Shackelford 
V.  Macon,  Pasch.  Ann.  Const.  U.  S.  p.  41.  This  was  but 
carrying  out  the  principles  by  the  same  court,  announced 
in  Luther  v,  Borden,  and  Scott  v.  Jones,  decided  before  the 
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rebellion. — 7  How.  1 ;  5  How.  343.  The  principle  which 
runs  through  all  these  adjudications  is  the  same.  It  is 
that  the  irregular  State  governments  in  Rhode  Island  and 
Michigan,  and  all  the  rebel  governments  were  illegal,  and 
the  courts  of  the  rightful  and  legal  government  have  no 
power  to  remove  this  illegality.  If  done  at  all,  it  must  be 
done  by  the  rightful  and  legal  legislative  authority.  Noth- 
ing would  seem  plainer  than  this,  upon  universally  admit- 
ted principles.  In  the  important  and  strongly  contested 
case  of  Luther  v.  Borden,  supra,  the  chief  justice,  who  de- 
livered the  reasons  for  the  judgment  of  the  court,  makes  a 
very  strong  expression  of  opinion,  to  the  effect  that  an 
illegal  government  set  up  within  the  United  States,  is  a 
void  government  and  that  all  who  act  under  its  authority 
are  trespassers  or  criminals. — 7  How.  38,  39.  This  was 
also  the  intimation  of  Woodbury,  J.,  in  the  case  of  Scott  v. 
Jones,  supra.— 5 'H.ow.  376,377,378.  The.  courts  of  the 
rightful  and  lawful  government  can  only  declare  what  the 
law  is — what  is  legal  and  what  is  illegal.  This  is  their 
sole  duty. — Marshall,  C.  J.,  in  Marhury  v.  Madison,  1  Cr. 
137,  177.  They  can  not  mend  that  which  is  bad,  nor 
make  bad  that  which  is  good.  This  is  the  part  of  the  law- 
making authority  alone.  And  in  this  State  only  the  legis- 
lative authority  can  make  law. — Const.  Ala.  1867,  Art.  Ill, 
§§1,2;  Art.  IV.,  Art  VI.  When  we  look  for  the  law  that 
makes  the  governments  of  the  organizations  of  the  late  re- 
bellion lawful,  or  the  courts  or  legislatures  of  these  gov- 
ernments lawful,  where  will  it  be  found?  Not  in  any  act 
of  the  Congress  of  the  United  States — not  in  the  judg- 
ments of  the  highest  court  of  the  Union  ;  and  not  in  any 
law  or  any  judgment  of  any  lawful  and  rightful  court  of 
this  State.  But  by  all  these  high  authorities  the  very  con- 
verse has  been  declared.  And  this  tribunal  is  bound,  by 
oath,  to  carry  out  this  declaration,  unless  it  comes  to  the 
conclusion  that  the  reconstruction  acts  of  congress  are  un- 
constitutional and  void  ;  and  that  the  principle  decided  in 
Texas  v.  White,  is  a  solemn  mistake. — Const.  Ala.  1867, 
art.  16.  But  the  opinion  in  the  leading  case  of  Chishdm  v. 
Coleman,  denies  to  the  insurgent  government  in  this  State, 
after  secession,  the  character  of  a  government  de facto.    If 
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this,  along  with  the  admitted  illegality  of  these  govern- 
ments, is  maintained,  then  the  whole  foundation,  upon 
which  the  courts  and  all  the  departments  of  these  irregu- 
lar governments  rests  for  legality,  is  swept  away.  It  seems 
to  me,  that  this  is  inevitable,  from  what  has  already  been 
decided,  both  by  this  court,  and  in  our  national  court  of 
the  highest  authority. 

The  idea  that  any  State  governments  may  be  set  up 
within  the  limits  of  the  State,  which  are  hostile  to  the  con- 
stitution of  the  United  States,  and  which  have  been  estab- 
lished for  the  purpose  of  expelling  and  overturning  the 
authority  of  the  United  States,  in  the  State  where  such 
irregular  State  governments  are  organized,  and  that  their 
acts  and  departments  may  derive  validity  from  the  fact 
that  such  irregular  State  organizations  are  governments 
de  facto,  and  as  such  entitled  to  a  legal  standing  in  this 
court  without  any  recognition  of  the  rightful  government, 
either  State  or  federal,  is  the  fruit  of  a  plant  that  had  its 
root  in  the  theories  of  the  late  rebellion.  In  my  humble 
opinion,  it  has  no  sufficient  warrant  in  our  form  of  gov- 
ernment or  in  the  constitution  of  the  Union.  I,  therefore, 
think  that  all  this  court  can  do  in  such  a  case  is,  sternly  to 
deny  it  shelter  here,  as  has  been  done  in  Chisholm  v.  Cole- 
many  supra. 

An  attempt  to  overthrow  the  government  of  the  United 
States  in  any  portion  of  its  territory  by  its  own  citizens,  is 
rebellion  and  treason ,  whether  it  be  put  on  foot  by  one  man 
or  by  five  millions  of  men.  The  numbers  engaged  in  the 
effort  make  no  difference. —  United  States  v.  Burr,  1  Burr 
Tr.  14  ;  Ih.  401, 405,  407  ;  United  States  v.  Fries,  Whar.  State 
Trials,  458  ;  Ex  parte  Bollman,  4  Cr.  75 ;  United  States  v. 
Greiner,  24  Law  Rep.  92.  And  all  the  political  machinery 
organized  to  support  and  carry  on  such  an  attempt  is 
traitorous  and  illegal.  And  the  courts  of  the  country, 
whether  State  or  federal,  have  no  power  to  remove  this 
illegality.  If  a  contract  is  made  to  furnish  arms  or  sup- 
plies of  any  kind,  to  aid  in  any  manner  to  carry  on  such 
an  attempt,  it  is  illegal. — Patton,  Gov.,  v.  Gilmer  et  al.,  42 
Ala.  548  ;  Ex  parte  Bibb  &  Falkner,  January  term,  1870 ; 
also,  11  Whea.  258 ;  2  Pet.  526  ;  12  How.  79.    Then,  why 
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is  not  a  government,  or  a  court,  which  is  but  a  part  of  such 
government,  which  has  been  organized  for  the  same  or  a 
like  purpose,  and  is  equally  necessary  for  that  end,  equally 
as  bad  as  the  contract  ?  If  the  government  is  put  on  the 
better  footing,  it  seems  to  me,  this  is  but  a  distinction  in 
favor  of  the  higher  and  more  fatal  act  of  treason.  The 
principle  is  the  same  in  each  case.  The  thing,  either  way, 
is  forbidden  by  law ;  and  this  it  is  that  makes  it  illegal. 
What  is  illegal  is  void  in  court,  and  the  court  can  not  help 
it.  Every  department  of  the  national  and  rightful  and 
legal  State  government  has  denounced  the  whole  insurrec- 
tionary State  governments  as  illegal,  without  distinction  of 
departments.  This  illegality  must  remain  until  it  has  been 
legally  and  properly  removed,  by  competent  legislative 
authority. 

Has  this  been  done  by  the  rightful  and  legal  govern- 
ment ?    This  is  the  next  question  to  be  considered. 

No  set  of  men  in  a  State  can  confer  upon  themselves,  or 
assume  the  power  to  assemble  in  convention,  and  make  a 
constitution  and  form  of  government  for  the  people  of  the 
State.  This  was  tried  in  Michigan  and  in  Rhode  Island, 
and  in  both  instances  the  attempt  was  pronounced  to  be 
void.  There  can  be  no  legal  State  government  set  up  in  a 
State  of  the  Union,  without  congressional  recognitioD* 
either  before  the  act,  in  giving  the  authority,  or  afterwards 
in  ratification  of  the  precedent  act.  The  president  of  the 
United  States  has  no  authority  to  confer  this  power,  or  to 
give  it  validity  by  his  ratification.  Under  the  novel  cir- 
cumstances in  which  this  State  found  itself  at  the  end  of 
the  late  rebellion,  it  required  legislation  to  restore  it  to  its 
proper  and  legal  relations  to  the  Union.  This  legislation 
involved  a  national  interest,  in  which  not  only  the  people 
of  this  State  were  concerned,  but  the  whole  people  of  the 
Union.  The  question  was  one  which  more  or  less  effected 
the  general  welfare  cf  the  nation.  With  such  a  question, 
congress  alone  had  the  authoiity  to  deal.  Under  organi- 
zations claiming  to  be  State  governments,  a  portion  of  the 
people  of  the  State  had  attempted  to  dissever  the  consti- 
tutional connection  of  the  State  with  the  Union,  but  had 
failed.    During  the  continuance  of  this  attempt,  the  terms 
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of  most  of  the  officers  of  the  State  government,  existing 
at  the  commencement  of  the  rebellion,  had  expired,  and 
there  had  been  no  re-elections  under  the  rightful  and  legal 
government  of  the  State  to  supply  their  places  ;  so  that^ 
at  the  end  of  the  rebellion,  there  was  an  interregnum  until 
the  rightful  and  legal  government  of  the  State  could  b& 
restored  or  reconstructed.  The  difficulty  thus  arising  could 
only  be  obviated  by  law.  Such  law  congress  alone  had 
the  authority  to  enact.  The  people  of  the  United  States 
constitute  one  nation,  and  they  did  not  design  to  make 
their  national  government  dependent  on  the  States.  Then, 
when  the  question  for  adjustment  is  national,  it  belongs  to 
the  congress  of  the  Union  to  adjust  it,  and  not  to  the 
States.— 3IcCulloch  v.  Maryland,  4  Whea.  316,  431,  432,  et 
ubeque;  Crandall  v.  Nevada,  6  Wall.  35  ;  1  Kent,  236,  237 ; 
Gilman  v.  Philadelphia,  3  Wall.  713  ;  Cooley  v.  Wardens 
Fort,  Phila.  ;  Curtis,  J.,  arguendo,  12  H.  299,  319. 

There  can  be  no  doubt,  that  congress  is  vested  by  the 
constitution  with  power  to  preserve  the  national  existence 
and  its  territorial  integrity,  and  also  to  enforce  the  execu- 
tion of  its  own  enactments,  and  sustain  the  constitution  of 
the  Union,  as  the  supreme  law  of  the  land,  throughout  the 
entire  boundaries  of  the  nation.  Secession  did  not  inter- 
fere with  this  power ;  for  secession  was  a  nullity.  In  the 
constitution  there  is  an  express  grant  for  all  these  important 
purposes.— Const.  U.  S.,  art.  1,  §  8,  cl.  18 ;  Paschall's  Ann. 
Const,  page  138,  and  cases  there  cited ;  Ordn.  No.  16  of 
Conv.  1867 ;  Pamph.  Acts  1868,  page  167 ;  6  Wallace,  14. 
These  are  powers  without  limitations.  Then,  congress  had 
authority  to  pass  that  system  of  laws  commonly  called  the 
reconstruction  acts ;  and  these  acts  are  binding  on  this 
court.  These  acts  denounce  the  government  attempted  to 
be  set  up  in  this  State  under  the  provisional  government 
which  followed  the  suppression  of  the  rebellion,  as  illegal. 
The  congress  refused  to  acknowledge  this  government  as 
legal.  It  rejected  its  senators  and  representatives  from 
the  halls  of  legislation  of  the  nation.  It  was  repudiated, 
and  another  gov^ernment  was  ordered  to  be  formed  and 
established  in  its  stead.  This  was  done.  The  convention^ 
then,  of  the  12th  September,  1865,  was  an  assembly  with- 
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out  competent  authority  to  make  a  constitution  for  the 
State,  or  to  legislate  for  its  people.  So  far,  then,  as  its 
ordinances  for  the  ratification  of  certain  laws  therein 
named,  and  certain  acts  and  judgments,  and  other  proceed- 
ings therein  mentioned  are  involved,  they  are  nullities; 
unless  the  same  have  been  re-enacted  or  adopted  by  the 
present  rightful  and  lawful  government  of  this  State. — 
Eev.  Code,  p.  63,  Ord.  No.  5 ;  ib.  p.  68,  Ord.  No.  26.  The 
constitution  framed  by  the  convention  of  the  12th  Septem- 
ber, 1865,  was  never  submitted  to  any  vote  of  the  people, 
and  it  was  never  adopted  by  them.  It  was  never  the  con- 
stitution of  the  State.  The  people  alone  are  the  constitu- 
tion-makers.—6  Wheat.  389,  390. 

So  far,  then,  as  the  judgments  in  favor  of  Noble  &  Bro., 
and  in  favor  of  Peter  B.  Mastin,  which  has  been  revived 
in  the  names  of  his  executors,  are  concerned,  they  are  yet 
without  valid  legalization.  The  present  State  government, 
by  its  convention,  and  subsequently  by  its  general  assem- 
bly, has  acted  upon  the  question  of  the  validity  of  these 
judgments^  and  these  authorities  have  only  ratified  them 
so  far  as  to  make  the  proceedings  had  in  the  rebel  courts 
a  basis  for  an  application  for  a  new  trial. — Acts  1868,  page 
186 ;  Ordn.  No.  39 ;  ib.  p.  269  ;  Act  No.  48 ;  Ex  parte  Nor- 
ton &  Shields,  and  Ex  parte  Bibb,  January  term,  1870. 

The  legislative  authority  having  gone  thus  far,  and  no 
farther,  this  court,  it  seems  to  me,  is  not  permitted  to  go 
beyond  this  limit ;  because  the  only  law  upon  this  subject 
ends  here,  and  here  the  court  must  stop.  The  limit  fixed 
by  the  general  assembly  is  the  limit  of  the  court. —  Cohens 
V.  Virginia,  6  Wheaton,  260,  336.  This  can  not  be  trans- 
cended without  a  disregard  of  law.  If  further  remedy  is 
needed,  it  is  not  in  this  tribunal,  but  in  the  legislative  de- 
partment of  the  rightful  and  legal  government  of  the  State, 
that  it  is  to  be  found. 

Courts  of  law,  at  common  law,  were  authorized  to  pro- 
tect their  own  officers,  when  acting  bona  fide  in  executing 
the  process  of  the  court,  from  the  risk  of  double  liability 
of  two  or  more  different  claimants.  And  this  practice  has 
been  adopted  in  our  own  system,  and  sanctioned  by  our 
predecessors  in  this  tribunal. — 2  Chit.  Gen.  Pr.  341,  and 


566  FOKTY-FOUETH  ALABAMA. 

Noble  &  Bro.  et  al.  v.  CuUom  &  Co.  et  al. 

cases  there  cited;  Jones  v.  Hutchinson,  June  term,  1868,  in 
manuscript.  Then  the  interpleader  suit  in  the  circuit  court 
was  proper. 

The  question  attempted  to  be  raised  on  the  judgments 
on  the  motions  to  amend  the  sheriff's  return  on  the  feri 
facias  in  the  court  below,  can  not  come  up  in  this  case,  ex- 
cept as  a  question  of  evidence.  The  judgments  on  these 
motions  were  not  appealed  from.  They  were,  thetefore, 
final,  and  they  can  not  be  collaterally  impeached  in  this 
proceeding  or  upon  objection  to  these  judgments  on  the 
motions,  as  evidence.  But  if  this  could  not  be  done,  the 
circuit  court,  in  which  the  motions  in  these  cases  were 
made,  so  far  as  the  appellees  were  concerned,  had  jurisdic- 
tion to  hear  and  decide  the  motions  to  amend.  And  it  ap- 
pears that  the  proofs  are  amply  sufficient  to  sustain  the 
judgments  allowing  the  amendments. — Brandon  v.  Snow  et 
aU  2  Stew.  255 ;  Eev.  Code,  §§  ^808,  2809 ;  3  Chit.  Gen- 
Pr.  55,  56,  marg. ;  3IcArthur  v.  Carrie,  Admr,  32  Ala.  75. 

Under  this  view  of  the  proceedings  in  the  circuit  court, 
which  have  been  brought  into  this  court,  the  judgment  of 
the  court  below  is  affirmed ;  and  the  costs  will  be  divided. 
The  said  appellants.  Noble  &  Brother,  will  pay  one-half 
the  costs  of  this  cause  in  this  court,  and  of  the  proceed- 
ings in  the  court  below,  necessary  and  proper  to  bring  the 
cause  into  this  court,  and  the  said  Mary  Mastin  and  Wil- 
liam A.  Graham,  said  executors  of  the  last  will  and  testa- 
ment of  said  Peter  B.  Mastin,  deceased,  will  pay  the  other 
half  of  the  costs  of  said  cause,  to  be  levied  of  the  goods 
and  chattels  of  said  deceased,  in  their  hands  to  be  admin- 
istered. 

The  chief-justice  concurs  in  the  result  of  the  above  opin- 
ion, but  for  the  present  he  bases  his  concurrence  upon  the 
argument  delivered  by  him  in  the  case  of  Martin  v.  Eetvitt, 
at  the  present  term. 

B.  F.  SAFFOLD,  J.,  (dissenting.) — This  cause  was  a 
contest  between  judgment  creditors  concerning  the  dispo- 
sition to  be  made  of  a  sum  of  money  obtained  by  the  sheriff 
on  a  sale  of  their  debtor's  property.  Some  of  the  judg- 
ments were  rendered  before  the  date  of  the  ordinance  of 
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secession,  and  others  were  obtained  afterwards.  It  is  im- 
material for  me  to  inquire  into  the  minute  incidents  aflfect- 
ing  the  superiority  of  the  claims  of  the  respective  contest- 
ants. The  decision  of  this  court  was  placed  entirely  upon 
the  ground  that  judgments  rendered  during  the  attempted^ 
secession  of  the  State  from  the  Federal  Union,  must  be 
postponed  to  those  of  anterior  date.  They  were  treated 
by  Justice  Peters,  in  his  opinion,  as  mere  nullities,  and  by 
the  chief  justice,  as  foreign  judgments,  constituting  mere 
causes  of  action,  impeachable  for  irregularity  or  undue  ob- 
tainment.  From  these  enunciations  of  legal  principles  I 
dissent,  for  many,  and,  in  my  opinion,  cogent  reasons. 

It  has  been  now  nearly  ten  years  since  the  commence- 
ment of  events  evolving  misfortunes  which  have  penetrated 
into  every  household,  and  demoralized  our  entire  popula- 
tion. The  point  of  greatest  depression  seems  at  last  to  be 
reached,  and  our  people  are  beginning  to  recover  from  their 
deep  distress,  reconciled  to  what  has  transpired,  and  hope- 
ful of  repairing  their  shattered  fortunes.  During  all  this 
past  time  these  judgments  have  been  treated  as  valid,  both 
by  the  legislative  and  judicial  departments  of  the  State. 
The  people  have  contracted  in  reference  to  them  as  such, 
and  the  tenure  of  much  property  is  dependent  upon  them 
To  unsettle  these  titles,  and  launch  anew  all  those  whose, 
interests  are  inseparably  interwoven  with  them,  on  a  vast 
sea  of  litigation,  will,  I  fear,  tend  to  familiarize  the  people 
with  revolution.  It  will  make  them  incredulous  of  any 
speedy  and  continuing  reign  of  tranquillity,  and  desirous  of 
change,  though  it  be  for  the  worse.  I  should  be  loth 
to  hold,  that  there  could  be  any  time  or  place  in  which  hu- 
man beings  might  exist  without  some  regulations  for  the 
preservation  of  right,  and  the  restraint  and  punishment  of 
wrong — some  laws  and  rules  of  society  which  would  remain 
obligatory,  in  their  effects,  between  themselves,  at  least, 
even  after  they  had  emerged  into  a  more  extended  theatre, 
and  were  living  under  more  propitious  auspices.  I  admit 
that  in  case  of  either  successful  or  subdued  rebellion,  or 
where  one  independent  nation  has  succumbed  to  another, 
the  victors  may  enact  such  changes  of  domestic  policy  as 
their  own  government  will  authorize,  or  humanity  will  sane- 


668  FOETY-FOUKTH  ALABAMA. 

Noble  &  Bro.  et  al.  v.  Cullom  &  Co .  et  al. 

tion.  This,  however,  must  be  done  by  the  legislative  power 
expressly.  Otherwise,  the  courts  are  bound  to  recognize 
the  rights  and  duties  of  the  people  between  each  other, 
as  prescribed  and  determined  by  their  local  laws  and  judi- 
cial decisions,  except  so  far  as  they  militate  against  the  laws 
and  institutions  of  their  own  country. 

In  a  practical  sense,  the  people,  the  territory,  the  laws, 
the  structure  of  the  courts,  the  property  in  great  measure, 
the  offices,  the  government  of  the  State  of  Alabama,  be- 
fore, during  and  since  the  rebellion,  are  identical.  There 
has  been  an  insurrection  of  vast  proportions ;  and  it  has 
been  subdued.  The  participators  in  it  were  alone  amena- 
ble.    Their  act  of  secession  was  simply  void. 

The  people  of  the  State,  during  the  war,  occupied  a  pe- 
culiar and  difficult  position.  If  they  refused  to  recognize 
and  to  participate  in  the  litigation  of  the  courts,  the  estab- 
lishment of  the  Confederacy  would  have  worked  the  for- 
feiture of  their  rights,  through  their  default.  If  it  failed, 
and  all  the  acts  done  under  the  authority  of  its  State  gov- 
ernment were  to  be  null  and  void,  serious  injury  would  re- 
sult to  them  on  account  of  their  recognition.  The  issue  of 
good  or  evil  was  thus  presented  to  them,  dependent  alone 
upon  the  success  or  failure  of  the  Confederacy,  without 
regard  to  the  purity  of  their  intentions. 

If  the  legislative  department  of  the  Federal  or  State 
government  has  defined  their  status  during  that  time,  it  is 
the  duty  of  the  courts  to  conform  their  decisions  to  it. 
Has  this  been  done  ? 

In  the  first  place,  the  rebellion  was  one  of  great  propor- 
tions, embracing  at  least  one-half  the  territory  and  one- 
third  of  the  population  of  the  Union.  It  organized  and 
conducted  for  four  years  a  government  complete  in  all  its 
forms  and  functions,  dealing  with  the  lives,  liberties  and 
property  of  all  its  people.  The  United  States  exercised 
towards  it  belligerent  rights,  in  the  exchange  of  prisoners, 
the  establishment  of  blockades,  and  the  capture  and  con- 
demnation of  prizes  in  the  prize  courts.  After  its  suppres- 
sion, none  of  its  adherents  were  dealt  with  criminally,  which 
would  have  been  an  imperative  duty  if  it  had  been  merely 
a  popular  commotion  or  seditious  obstruction  of  the  laws. 
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There  have  been  repeated  positive  expressions  of  the 
legislative  will  concerning  these  judgments.  The  Consti- 
tutional convention  of  18(57  established  them,  by  providing 
for  new  trials  under  certain  circumstances  within  a  limited 
time. — Ordinance  No.  39.  The  legislature  of  1868  repeat- 
edly recognized  them  as  valid  and  subsisting  judgments  ; 
on  the  12th  of  August,  by  an  act  authorizing  appeals  to 
the  supreme  court,  and  proceedings  in  chancery,  for  the 
correction  of  errors  in  them,  if  prosecuted  within  a  speci- 
fied time  ;  on  the  10th  of  October,  by  an  act  extending 
the  time  granted  by  ordiuance  39,  on  proof  of  meritorious 
defense,  provided  the  judgment  had  not  been  fully  paid  ; 
on  the  29th  of  July,  by  an  act  adopting  the  Kevised  Code 
of  1867,  containing  section  2832,  providing  for  the  issue  of 
an  execution  on  judgments  rendered  between  the  11th  day 
of  January,  1861,  and  the  15th  of  December,  1865,  without 
a  revival.  In  addition  to  these  instances  of  express  recog- 
nition and  adoption,  there  are  many  others  of  incidental 
and  implied  recognition  by  allusion  to,  repeal  or  amend- 
ment of  laws  affecting  them. 

The  judicial  and  administrative  departments  of  the  gov- 
ernment also  recognized  and  executed  them  throughout,  the 
time  of  the  provisional  government  established  by  congress 
under  its  immediate  supervision  and  control. 

It  is  objected  that  no  act  of  legislation  can  validate  the 
pretended  judicial  action  of  a  usurper,  or  of  tribunals  which 
had  no  lawful  jurisdiction  of  the  subject-matter  or  the  par- 
ties over  whom  they  assumed  to  exercise  judicial  authority. 
The  fault  of  the  proposition  is  in  its  application. 

The  supreme  court  of  the  United  States  has  character- 
ized the  government  established  in  the  insurgent  States  as 
a  government  of  paramount  force,  to  which  the  United 
States  conceded  the  rights  and  obligations  of  belligerents, 
regarding  its  territory  as  that  of  an  enemy,  and  holding  its 
citizens,  in  many  respects,  for  enemies.  The  same  high 
tribunal  has  said  that  it  made  obedience  to  its  authority  in 
civil  and  local  matters,  not  only  a  necessity,  but  a  duty, 
without  which  civil  order  was  impossible. — Thorington  v. 
Smith,  8  Wall.  1. 
37 
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The  chief-justice,  in  Martin  v.  Hewitt  (present  term) 
holding  these  judgments  to  be  foreign,  says  :  "  Accurately 
speaking,  they  (the  insurgent  governments)  were  not  for- 
eign governments,  nor  were  the  judgments  of  their  courts 
foreign  judgments." 

Ihe  United  States  supreme  court,  in  Texas  v.  White, 
(7  Wall.  700,)  says :  "  Each  insurgent  State  continued  to 
be  a  State,  and  a  State  of  the  Union,  with  her  obligations 
as  a  member  of  the  Union,  and  of  every  citizen  of  the 
State,  as  a  citizen  of  the  United  States,  remaining  perfect 
and  unimpaired."  "  Acts  necessary  to  peace  and  good  or- 
der among  citizens,  such,  for  example,  as  acts  sanctioning 
and  protecting  marriage  and  the  domestic  relations,  gov- 
erning the  course  of  descents,  regulating  the  conveyance 
and  transfer  of  property,  real  and  personal,  and  providing 
remedies  for  injuries  to  person  and  estate,  and  other  simi- 
lar acts,  which  would  be  valid,  if  emanating  from  a  lawful 
government,  must  be  regarded,  in  general,  as  valid  when 
proceeding  from  an  actual,  though  unlawful  government ; 
and  acts  in  furtherance  or  support  of  rebellioa  against  the 
United  States,  or  intended  to  defeat  the  just  rights  of  citi- 
zens, and  other  acts  of  like  nature,  must,  in  general,  be  re- 
garded as  invalid  and  void." 

Against  these  legislative  sanctions,  judicial  interpreta- 
tions, and  undeniable  deductions  from  facts,  are  we  per- 
mitted to  treat  these  judgments  otherwise  than  as  valid  do- 
mestic judgments  ?  Ought  we  to  do  so,  if  at  liberty  ?  The 
law  is  not  a  Procrustean  bed  by  which  human  affairs  must 
be  measured,  nor  does  it  furnish  a  water  of  jealousy,  ascer- 
taining truth  beyond  doubt.  Like  the  Sabbath,  it  was 
made  for  man,  and  not  man  for  it. 

Noi'E  BY  Reporter. — At  a  subsequent  day  of  the  term, 
Messrs.  Chilton  &  Thorington  applied  for  a  rehearing, 
and  filed  the  following  argument  in  support  thereof. 

We  are  free  to  admit  that  this  court  will  take  judicial 
notice  of  the  ordinance  of  secession,  and  of  the  war,  and 
after  hostilities  commenced  and  were  recognized  by  the 
government  of  the  United  States,  and  the  Southern  States 
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declared  in  rebellion,  and  non-intercourse  laws  passed,  we 
concede  that  every  one  domiciled  in  the  Confederate  terri- 
tory must  be  regarded  for  the  time  as  an  enemy  of  the 
United  States  government ;  but  the  ordinance  of  secession 
had  no  such  effect.  That  was  a  mere  brutum  fvlmen.  It 
was  the  action  which  followed  it — the  forciUe  resistance  to 
the  authority  of  the  government,  culminating  in  a  public 
war,  which  fixed  the  status  of  the  Confederate  States,  and 
suspended  the  operation  of  the  constitution  and  laws  of 
the  United  States,  not  de  jure^  but  simply  because  of  the 
impracticability  of  their  enforcement.  Suppose,  for  illus- 
tration, that  one  hundred  or  one  thousand  people  should 
assemble  now  in  Alabama,  and  declare  that  the  ties  which 
bind  Alabama  to  the  Union  are  henceforth  severed,  and 
that  the  State  is  an  independent  republic.  What  of  it  ? 
Would  this  affect  the  status  of  the  State  as  respects  her 
relation  to  the  Union  ?  Certainly  not !  Such  a  proceed- 
ing might  be  never  so  foolish  or  so  wicked,  but  in  laio  it 
would  affect  nothing.  Just  so,  the  ordinance  of  secession 
of  11th  January,  1861,  abstractedly  considered,  amounted 
to  nothing.  It  was  a  void  act,  and  as  such  could  not 
change  the  status  of  the  State,  nor  deprive  any  citizen  of 
that  protection  which  the  constitution  and  laws  of  his 
country  confer  upon  him.  Now,  when  our  judgments  were 
rendered  there  had  been  no  act  of  hostility,  no  rebellion 
then  existed,  no  force  applied,  but  simply  paper  declarations 
of  independence  of  the  United  States  government.  It  was 
not  until  the  middle  of  April,  1861,  that  the  first  forc^  was 
used  in  the  capture  of  Fort  Sumter.  Suppose  the  day 
before  this  first  attempt  at  actual  hostility,  the  whole 
scheme  for  setting  up  an  independent  government  had 
been  abandoned,  could  it  be  said  that  the  judgments  of  a 
State  court  were  invalid  simply  because  of  the  act  of 
secession  ?  Would  this,  or  any  court  have  tolerated  the 
argument,  that  the  proclamation  of  a  self-constituted  body 
of  men  in  the  State,  striving  to  withdraw  from  the  parent 
government,  should  have  the  effect  of  placing  the  loyal 
citizens  beyond  the  pale  of  protection  under  that  govern- 
ment ? 
We  then  insist  upon  our  right  to  the  fruit  of  our  judg- 
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ment  into  which  our  contract  has  been  merged,  and  which 
the  decision  of  the  court  strikes  down,  thus  destroying  the 
obligatory  force  of  the  contract,  and  our  vested  right  under 
the  constitution  of  the  United  States.  We  submit  that 
our  right  to  the  fruits  of  our  judgment  is  secured  by  the 
fundamental  law  of  the  Union,  which  was  over  us  as  a 
shield  when  the  judgment  was  rendered,  and  the  money  in 
controversy  was  levied  under  it. — See  Bronson  v.  Kinzie,  1 
How.  oil ;  McCrachen  v.  Hayioood,  2  How.  608  ;  Gautiy  v. 
Eiving,  '6  How.  707 ;  Howard  v.  Bugbee,  24  How.  461 ;  Bue 
V.  Decker,  3  McLean,  575  ;  Stockwell  v.  Kemp,  4  McLean,  80 ; 
United  States  v.  Conway,  Hemp.  Rep.  313  ;  Moore  v.  Fow- 
ler, Hemp.  Rep.  536. 

The  obligation  of  the  contract,  or  the  judgment  into 
which  it  is  merged,  may  as  readily  be  destroyed  by  acting 
on  the  remedy  as  upon  the  contract.  It  is  the  remedy, 
the  right  to  recover  and  have  satisfaction,  that  gives  to  any 
executory  contract  its  binding  force  and  obligation. 

Did  Alabama  ever  cease  to  be  a  State  in  the  Federal 
Union  ?  If  so,  at  what  point  of  time,  and  by  what  act  or 
acts  ?  We  say,  she  made  an  attempt  to  withdraw,  but  her 
attempt  was  abortive,  and  she  has  in  legal  contemplation 
never  been  out  of  the  Union.  The  court,  in  the  opinion  in 
this  case,  declares  secession  a  nullity,  and  being  void,  no 
such  tremendous  consequences  as  putting  the  State  out  of 
the  Union  could  result  from  this  void  act.  If  resistance 
and  force  put  her  out,  she  certainly  remained  in  until  such 
force,  was  used  ;  but  we  have  shown  that  no  such  force  was 
resorted  to  until  long  after  our  judgments  were  rendered. 
So  that  it  results  that  our  judgments  rendered  in  March, 
1861,  are  valid,  even  though  we  were  to  admit  that  judg- 
ments rendered  ^a^ranfe  hello,  were  void. 

The  case  of  Chisholm  v.  Coleman,  43  Ala.  204,  is  cited,  as 
furnishing  a  correct  exposition  of  the  law,  and  according 
to  that  case  this  case  must  be  decided  for  us,  for  in  thafc 
case  the  court  decreed  pay  to  Judge  Coleman  from  the  31st 
of  March,  1862,  up  to  the  16th  of  May  of  that  year,  when 
he  joined  the  army  as  colonel  of  one  of  the  regiments  of 
the  Confederate  States.  The  court  say  that  they  can  not 
hnow  that  he  did  not  remain  loyal  up  to  the  latter  period. 
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This  shows  clearly  that  the  court,  in  the  absence  of  all  proof 
to  sustain  the  assumption,  will  not  intend  that  a  sworn 
officer  of  the  law,  a  judge  of  one  of  our  courts,  without 
being  impelled  by  some  irresistible  force,  would,  in  disre- 
gard of  his  oath  of  office,  commit,  what  this  court  de- 
nounces as  treason  against  the  government  of  the  United 
States,  by  making  his  court  an  adjunct  to  the  rebellion, 
and  thus  assisting  in  overthrowing  the  power  which 
brought  his  court  into  being,  and  conferred  upon  him  the 
honor  of  presiding  over  it.  We  invoke  the  maxim  on 
which  courts  uniformly  act,  "omnia  presumuntur  rite  esse 
acta."  As,  then,  the  court  rendering  our  judgments,  and 
the  judge  who  presided  over  it,  might  have  been  loyal,  as 
nothing  is  shown  to  the  contrary,  they  must  be  presumed 
to  have  been  loyal,  and  the  judgments  must  be  presumed 
to  have  been  properly  rendered. 

3.  We  insist,  that  these  judgments  have  been  validated  by 
virtue  of  authority  conferred  by  the  act  of  congress  known 
as  the  reconstruction  act,  passed  2d  March,  1867.  The 
third  section  provides,  among  other  things,  "  that  it  shall 
be  the  duty  of  each  officer,  assigned  as  aforesaid,  to  pro- 
tect all  persons  in  their  rights  of  person  and  property,' 
&c. ;  and  by  the  last  section  (§  6)  it  is  provided,  '*  that  un- 
til the  people  of  said  rebel  states  shall  be  admitted  by  law 
to  representation  in  the  congress  of  the  United  States, 
any  civil  government  that  may  exist  therein  shall  be  deemed 
provisional  only,"  &c.  Now,  the  provisional  government 
that  did  exist  therein,  both  by  its  convention  and  laws,  de- 
clared these  judgments,  and  the  several  acts  of  the  legisla- 
ture not  passed  in  aid  of  the  war,  nor  opposed  to  the  con- 
stitution of  the  United  States,  valid  and  binding. — See  or- 
dinance 28th  September,  1865,  Code,  pp.  58,  69  ;  Act  adopt- 
ing the  Code,  February  19,  1867 ;  Preface  to  Eev.  Code, 
page  4 ;  Kevised  Code,'§§  2832,  2825,  2827. 

The  Revised  Code  was  not  only  adopted  by  the  proTis- 
ional  government,  but  was  also  adopted  by  the  present 
State  government,  on  the  29th  day  of  July,  1868. 

The  ordinance  of  1865,  validating  judgments  rendered 
during  the  war,  forms  a  part  of  this  Revised  Code ;  besides 
this,  yarjous  provisions  of  said  Code  treat  such  judgments 
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as  valid  beyond  all  question.  Section  2419  of  the  Revised 
Code  requires  that,  if  no  execution  be  sued  out  upon  a 
judgment  within  one  year  from  its  rendition,  a  scire  facias 
shall  issue  quare  executionem  non  before  an  execution  can 
issue,  but  inasmuch  as  the  unsettled  condition  of  the  coun- 
try during  the  war  might  have  prevented  parties  from  en- 
forcing their  judgments,  by  the  issue  of  an  execution  within 
the  year,  section  2832  of  the  Code  provides  as  follows:  "In 
all  cases  where  judgments  have  been  rendered  in  any  of 
the  courts  in  this  State  since  the  11th  day  of  January,  in 
the  year  1861,  and  prior  to  the  15th  day  of  December,  in 
the  year  1865,  on  which  no  execution  has  issued,  execution 
may  issue  without  a  revival  of  such  judgments,  but  no  lien 
of  any  judgment  or  execution  existing  at  the  last  mentioned 
day  shall  in  any  manner  be  affected  by  the  provisions  of 
this  section."  Again,  in  section  2825,  Revised  Code,  the 
validity  of  judgments  rendered  during  the  war,  on  contracts 
made  between  the  1st  day  of  May,  1865,  (which  was  the 
period  in  which  Confederate  money  was  in  circulation) 
might  be  tested  by  being  vacated  and  set  aside  on  motion 
of  defendants,  upon  proof  made,  before  the  courts  in  which 
such  judgments  were  rendered,  that  the  defendants  were 
by  any  means  deprived  of  such  defense  as  they  would  have 
been  entitled  to  under  the  provisions  of  an  ordinance  en- 
titled, "  An  ordinance  to  ratify  certain  acts,  judgments," 
<fec.  Again,  in  section  2827,  it  is  proyided  as  follows: 
"  The  parties  against  whom  judgments  or  decrees  were  ren- 
dered in  courts  of  record,  after  the  11th  day  of  January, 
1867,  are,  upon  application  within  one  year  after  the  ap- 
proval of  this  law,  on  the  11th  of  February,  1867,  entitled 
to  a  new  trial,  upon  affidavit  showing  that  the  failure  to 
make  defense  to  the  suits,  in  which  such  judgments  or  de- 
crees were  rendered,  was  not  owing  to  any  fault  on  their 
part,  and  that  they  had  no  attorney  present  in  court  when 
such  judgments  or  decrees  were  rendered  ;  provided,  that 
the  court  shall  be  satisfied  from  all  the  facts  that  may  be 
submitted  by  affidavits  of  both  parties,  that  a  good  and 
meritorious  defense  exists  either  in  whole  or  part.  This 
section  applies  to  plaintiffs  as  well  as  defendants." 
By  ordinance  of  the  convention  of  December  6thj  1867, 
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(see  ordinance  39,)  judgments  rendered  since  January,  1861, 
are  expressly  recognized  as  valid,  and  new  trials  are  allowed 
to  be  had  upon  such  judgments,  provided  the  courts  shall 
be  satisfied  from  all  the  facts  that  a  good  and  meritorious 
defense  exists,  and  provided  the  application  is  made  within 
twelve  months  from  the  date  of  the  ordinance  ;  and  by  an 
act  of  the  legislature  of  this  State,  approved  October  10th, 

1868,  this  ordinance,  (No.  39,)  was  re-enacted,  and  the  time 
for  applying  for  new  trials  extended  until  the  20th  June, 

1869,  provided  the  court  should  be  satisfied  upon  the  hear- 
ing of  the  application  that  a  good  and  meritorious  defense 
existed. — See  Acts  1868,  pp.  186,  187 ;  and  for  the  act  ex- 
tending said  ordinance,  see  ib.  269. 

The  same  legislature  fully  recognized  the  validity  of 
those  judgments,  even  though  rendered  by  default,  by  the 
attempt  to  declare  certain  of  them  void,  and  to  repeal  the 
lien  given  to  them  by  sections  2867,  and  2tt77  of  the  Code, 
but  this  act  has  been  declared  unconstitutional  and  void. 
Weaver  et  al.  v.  Lapsley,  43  Ala.  224. 

Thus,  we  find  that  our  judgments,  if  we  concede  they 
were  rendered  during  the  war,  and  were  void  for  that  rea- 
son, have  been  recognized  and  validated  by  both  the  pro- 
visional and  present  State  conventions  and  legislatures,  in 
almost  every  conceivable  form.  We  submit,  whether  a 
judgment  rendered  in  March,  1861,  even  though  no  execu- 
tion had  been  issued  upon  it  before,  may  not  be  enforced 
by  execution,  and  this  without  scire  facias  to  revive  it.  If 
the  court  decide  that  execution  can  not  issue  upon  it,  then 
your  honors  annul  section  2832  of  the  Code  which  declares 
that  such  execution  may  issue.  This  section  of  the  Code 
is  not  opposed  to  the  laws  or  constitution  of  the  United 
States,  and  was  not  made  in  aid  of  the  war ;  it  is,  there- 
fore, a  legitimate  portion  of  the  Code,  as  provided  by  the 
law  of  186/,  above  quoted,  adopting  it,  and  the  act  of  1868, 
which  continues  it  in  force.  We  insist  that  the  court  has 
no  power  to  go  behind  the  Code  to  ascertain  from  what 
source  its  provisions  have  been  derived ;  they  may  have 
been  copied  from  the  ordinances  of  the  convention  of  1865  ; 
from  the  acts  of  the  legislature  during  the  war,  or  of  the 
provisional  legislature  sipee  the  war ;  they  njay  have  beeij 
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taken  from  the  statutes  of  New  York,  as  many  of  them 
were,  or  from  other  States ;  the  simple  question  is,  have 
they  been  adopted  as  a  part  of  the  Code  of  laws  of  the 
State  of  Alabama,  and  are  they  in  accord  with  the  consti- 
tution and  laws  of  the  United  States  and  of  the  State  of 
Alabama?  These  questions  being  decided  in  the  affirma- 
tive, we  submit,  that  it  is  the  duty  of  the  court  to  uphold 
and  administer  them  ;  otherwise,  the  court  exercises  legis- 
lative powers,  which  is  prohibited  to  it  by  the  constitution. 

4.  We  come  next  to  consider  whether  judgments  and 
legislative  acts  simply  aifectiDg  private  rights  rendered  and 
enacted  by  the  State  under  her  Confederate  organization, 
but  wholly  disconnected  from  the  war,  and  not  opposed,  in 
themselves  considered,  to  the  constitution  and  laws  of  the 
United  States,  or  the  State  of  Alabama,  shall  be  held  in- 
valid by  reason  of  their  having  been  rendered,  or  enacted, 
by  the  judiciary  or  legislature  of  the  rebel  government. 

The  great  effort  of  all  civilized  governments  is  to  assuage, 
as  far  as  possible,  the  horrors  and  evil  consequences  result- 
ing from  war.  This  is  demanded  by  the  instincts  of  a  com- 
mon humanity,  and  the  punctilious  observance  of  this  prin- 
ciple has  marked  the  progress  of  civilization  and  Christian- 
ity of  modern  times.  The  judgment  which  the  court  has 
rendered  in  this  case,  in  its  results,  will  work  out  a  train 
of  evils  upon  the  people  of  this  State  which  can  scarcely 
be  computed  ;  such  a  decision,  therefore,  should  have  for 
its  predicate  the  clearest  and  most  indubitable,  as  well  as 
the  most  inexorable  rules  of  law  and  logic.  It  affects  alike 
the  loyal  and  the  disloyal ;  those  who  were  active  in  getting 
up  the  rebellion,  and  those  who  were  forced  involuntarily 
to  take  part  in  it,  or  persistently  refused  to  countenance  it. 

We  think  we  have  shown  that  the  rules  of  law  do  not 
justify,  much  less  require,  such  a  decision,  and  we  now  pro- 
pose to  fortify  our  position  by  citing  some  of  the  au- 
thorities in  the  supreme  court  of  the  United  States,  and  of 
eminent  publicists  and  writers  on  the  law  of  nations.  In 
Thorington  v  Smyth  &  Hartley,  (8  Wall.  p.  1,)  the  supreme 
court  of  the  United  States  clearly  defines  the  character  of 
the  Confederate  government.  It  was  a  government  of  par- 
amount force,  and  like  Castine,  while  in  the  British  posses-^: 
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sion  in  the  war  of  1812,  or  Tampico,  while  in  our  possession 
during  the  Mexican  war,  it  was  supreme  in  its  authority 
and  control  while  it  existed.  '*  It  made,"  (says  the  court,) 
"  obedience  to  its  authority  in  civil  and  local  matters,  not 
only  a  necessity  but  a  duty."  In  the  case  of  White  v.  The 
State  of  Texas,  (7  Wallace,  7uO,)  it  is  said  that,  "considered 
as  transactions  under  the  constitution,  the  ordinance  of 
secession  adopted  by  the  convention,  and  ratified  by  a  ma- 
jority of  the  citizens  of  Texas,  and  all  the  acts  of  her  legis- 
lature intended  to  give  effect  to  that  ordinance,  were  abso- 
lutely null.  They  were  utterly  without  operation  in  law. 
The  State  did  not  cease  to  be  a  State,  nor  her  citizens  to 
be  citizens  of  the  Union." — See  7th  head-note,  pp.  700,  701. 
And  in  the  16th  head-note,  page  702,  it  is  said,  "  that  acts 
necessary  to  peace  and  good  order  among  the  citizens,  such, 
for  example,  as  acts  sanctioning  and  protecting  marriage 
and  the  domestic  relations,  governing  the  course  of  de- 
scents, regulating  the  conveyance  and  transfer  of  property, 
real  and  personal,  and  providing  remedies  for  injuries  to 
person  and  estate,  and  other  similar  acts,  which  would  be 
valid  if  emanating  from  a  lawful  government,  must  be  re- 
garded, in  general,  as  lawful  when  proceeding  from  an 
actual  though  unlawful  government ;  and  that  acts  in  fur- 
therance or  support  of  rebellion  against  the  United  States, 
or  intended  to  defeat  the  just  rights  of  citizens,  and  other 
acts  of  like  nature,  must,  in  general,  be  regarded  as  invalid 
and  void." 

All  the  judges  of  the  supreme  court,  except  Justice  Grier, 
were  agreed  upon  the  merits  of  said  cause ;  and  he  went 
further  than  any  of  the  judges,  in  holding  that  the  act 
of  the  government  of  Texas,  during  the  war,  in  dispos- 
ing of  her  United  States  bonds,  although  for  war  pur- 
poses, was  valid  and  binding  on  the  State. — See  p.  739.  If 
this  decision  of  Texas  v.  White  is  to  be  maintained  as  the 
law,  and  the  remedy  given  by  the  rebel  States  for  the  se- 
curing of  private  rights  resulting  in  a  judgment,  is  to  be 
upheld  as  though  the  judgment  had  been  obtained  in  the 
court  of  the  State  of  Alabama  while  a  member  of  the  Union, 
then  this  controversy  is  ended  and  our  judgments  mast  be 
held  valid.    Why  should  not  this  court  so  hold  ? 
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The  supreme  court  thus  holds,  in  the  absence  of  all  re- 
cognition of  the  validity  of  such  acts  by  the  loyal  State 
government,  what  this  court,  as  we  have  shown,  are  fully 
authorized  to  decide  by  the  ordinances  and  statutes  of 
the  loyal  State. 

The  people  of  the  State  must  need  have  some  law  and 
some  mode  of  administering  and  enforcing  it,  even  during 
a  rebellion.  They  can  not  live,  and  ought  not  to  be  re- 
quired to  live,  in  a  state  of  anarchy.  Upon  principles  of 
pure  christian  humanity,  no  christian  sovereign  would  re- 
quire of  subjects,  even  in  a  state  of  rebellion  against  him, 
thus  to  live. — 3  Phill.  Int.  Law,  pp.  718,  719 ;  Lawrence's 
Wheat,  on  Int.  Law,  536 ;  Foster's  Croivn  Cases,  188  ;  Gro, 
on  War  and  Peace,  book  1,  ch.  4,  §  15 ;  Halleck  on  Inter- 
national Law,  792. 

PETERS,  J. — The  appellants  make  an  application,  in 
this  case,  for  a  rehearing.  This  application  is  based 
mainly  on  the  grounds  that  the  validity  of  the  judgments 
rendered  after  the  11th  day  of  January,  1861,  in  the 
judicial  tribunals  sitting  in  this  State,  were  not  necessarily 
void  ;  that  this  was  not  a  question  of  law,  but  a  question 
of  proof,  which  the  court  could  not  judicially  know  ;  and 
that  such  judgments  have  been  made  good  by  the  effect  of 
the  reconstruction  acts  of  the  congress  of  the  United 
States,  passed  over  the  president's  veto  in  1867. 

The  former  of  these  questions  is  so  fully  discussed  in 
the  opinion  delivered  in  this  cause  upon  the  hearing  in 
chief,  that  the  repetition  of  the  argument  on  this  applica- 
tion is  deemed  needless. 

It  is  true,  that  errors  not  insisted  on  in  the  court  below, 
generally,  will  not  be  considered  for  the  first  time  on  ap- 
peal to  this  court.— 42  Ala.  108 ;  9  Ala.  19  ;  17  Ala.  696. 
But  this  court,  in  seeking  reasons  for  its  judgments,  is  not 
bound  to  confine  itself  to  the  reasons  upon  which  the  infe- 
rior tribunal  acted.  If  the  court  below  decided  rightly 
but  gave  a  wrong  reason  for  its  judgment,  this  court  is 
under  no  obligation  to  pursue  a  line  of  argument,  or  to 
restate  the  reasons  of  the  court  below. 

The  courts  of  a  State  make  a  part  of  the  government  of 
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a  State. — Const.  Ala.  1868,  art.  3,  §  1.  And  if  the  govern- 
ment of  the  State  is  overthrown,  the  judicial  tribunals  are 
overthrown  with  it.  This  court  takes  judicial  notice  of  the 
legal  government  of  the  State,  and  as  a  part  of  this  gov- 
ernment, it  also  takes  notice  of  the  legal  courts  of  this 
legal  government.  It  takes  notice  also  of  the  jurisdiction 
and  the  incidents,  which,  by  law,  belong  to  these  courts. 
It  must,  then,  necessarily  take  notice  of  their  changes,  sus- 
pensions or  suppressions,  or  when  they  cease  to  exist. 
These  positive  and  negative  f^cts  are  alike  the  subjects  of 
judicial  cognizance  without  proof. — 1  Greenl.  Ev.,  chapter 
2,  §§4,  6. 

It  is  too  patent  to  allow  of  any  serious  controversy,  that 
there  was  a  suspension,  if  not  a  suppression  of  the  rightful 
legal  government  of  the  State  of  Alabama  during  the  late 
rebellion.  And  it  is  equally  well  known  that,  in  this  State, 
the  rebellion  anticipated  the  passage  of  the  ordinance  of 
secession,  on  the  11th  day  of  January,  18fil.  The  public 
arms  deposited  in  the  arsenal  at  Mount  Vernon,  in  this 
State,  were  seized  by  authority  of  the  government  having 
control  of  Alabama  just  before  that  event.  This  deposit 
consisted  of  about  17,000  muskets  and  rifles,  besides  other 
military  stores.  And  Forts  Gaines  and  Morgan  were  also 
captured  before  secession,  or  immediately  after  it,  by  order 
of  the  same  authority ;  and  the  nucleus  of  a  volunteer 
army  of  soldiers  was  formed  to  resist,  with  force  and  arms, 
the  laws  and  jurisdiction  of  the  United  States. — Annual 
Cycl.  1861,  p.  123 ;  Gov.  Moore's  message  to  the  "Gentle- 
men of  the  House  of  Representatives,"  of  the  first  rebel 
legislature  held  in  this  State  after  secession,  January  14th, 
1861 ;  Ordinance  No.  10,  Convention  January  7th,  1861 ; 
The  United  States  v.  Andrew  B.  Moore,  U.  S.  District  Court, 
Montgomery,  Alabama,  No.  1080,  in  manuscript.  And 
after  mentioning  the  purchase  of  canon,  large  quantities 
of  lead,  and  "one  million  and  five  hundred  thousand  caps," 
the  governor  (Moore)  in  his  message  above  referred  to, 
goes  on  to  say  :  "The  convention,"  {i.  e.  of  Jan.  7th,  1861,) 

"on  the inst.,  authorized  me  to  dispatch  troops  from 

this  State  to  aid  the  State  of  Florida  in  taking  possession 
of  the  forts  at  the  mouth  of  Pensacola  harbor.    Accord- 
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ingly,  on  the inst.,  I  ordered  three  hundred  men  from 

Mobile  by  water,  and  dispatched  five  companies,  under 
command  of  Col.  Lomax,  by  rail  from  this  place,  to  pro- 
ceed to  Pensacola." — Journal  Called  Session  Senate  of  Ala- 
bama, January  14th,  1861,  p.  12.  These  troops  proceeded 
to  Florida  under  this  order,  and  accomplished  a  part  of  the 
purpose  of  their  mission.  And  before  this,  and  as  early  as 
the  8th  day  of  January,  1861,  commissioners  were  ap- 
pointed by  the  same  government,  then  discharging  its  func- 
tions in  this  State,  to  each  of  the  slaveholding  States  of 
the  Union,  for  the  purpose  of  inducing  them  to  break  up 
the  government  of  the  United  States,  in  conformity  with 
the  military  operations  above  mentioned. — Journal  of  Con- 
vention, January  7th,  1861,  pp.  16,  17.  Moreover,  all  the 
oflScers  of  this  State  were  absolved  from  the  oath  to  sup- 
port the  constitution  of  the  United  States,  which  they  had 
taken  before  the  act  of  secession  ;  and  they  were  all  con- 
tinued in  office  under  the  new  government  set  up  after 
secession.— Ordinance  Convention,  January  7th,  1861,  Nos. 
3  and  10,  pp.  8,  i6.  The  former  of  these  ordinances  pur- 
ports to  have  been  passed  on  the  29th  of  January,  1861, 
and  the  other  on  the  23d  day  of  the  same  month. 

Hence,  then,  it  follows  that  after  these  acts  of  open  and 
defiant  rebellion,  and  after  the  passage  of  the  ordinance 
last  above  mentioned,  all  persons  who  continued  to  dis- 
charge the  function  of  any  office,  whether  judicial  or  oth- 
erwise, in  this  State,  did  so  as  officers  of  the  insurgent 
organization,  which  was  then,  and  until  the  failure  of  the 
insurrection  continued  to  be,  the  only  government  exercis- 
ing authority  in  this  State.  This  government  was  set  up, 
sustained,  and  carried  on  in  defiance  of  the  authority  of 
the  constitution  of  the  United  States,  and  in  open  and  in- 
tended violation  of  its  provisions.— Pamphlet  Acts,  Called 
Session,  January  i4th,  186'^,  passim.  Such  a  government 
was,  therefore,  unconstitutional  and  utterly  void,  in  all  its 
departments.  All  the  acts  of  a  void  government  are  neces- 
sarily void.  Ex  nihilo  nihil  fit.  That  which  is  utterly  void 
can  not  be  ratified.  It  is  of  no  effect  and  absolutely  null, 
and  can  not  be  made  good,  for  there  is  nothing  to  make 
good. — 2  Burr  Law  Diet.  601,  vox  void. 
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This  court  must  take  judicial  notice  that  the  legal  gov- 
ernment of  the  State  of  Alabama,  and  its  legal  courts  had 
been  wholly  and  utterly  overturned  by  the  rebellion,  before 
the  date  of  the  judgments  in  favor  of  Noble  &  Brother, 
and  in  favor  of  Mastio.  were  rendered^that  is,  before  the 
8th  and  12th  days  of  March,  1861 ;  and  that  the  govern- 
ment then  existing  and  in  power  in  this  State,  was  uncon- 
stitutional and  void.— Texas  v.  White,  7  Wall.  700.  This 
being  so,  these  judgments  were  not  judgments  of  a  court 
that  can  be  noticed,  or  its  decrees  enforced  in  this  tribunal. 
If  this  be  admitted — and  I  do  not  see  how  it  can  be  ration- 
ally denied — then  the  argument  of  the  eminent  counsel  for 
the  appellants  falls  to  the  ground. — Luther  v.  Borden,  7 
How.  1 ;  Scott  V.  Jones,  5  How.  c{43. 

The  government  here  relied  on  by  the  appellants,  is  not 
like  that  established  in  New  Mexico,  under  which  the  case 
of  Leiterudorfer  v.  Houghton,  arose. — 20  How.  1761.  The 
government  in  New  Mexico  was  not  void  or  voidable  ;  it 
was  set  up  under  "the  authority  of  the  United  States." 
The  Confederate  States  government  in  Alabama  was 
erected  in  opposition  and  hostility  to  the  national  author- 
ity, and  for  the  purpose  of  its  destruction.  There  is,  then, 
no  analogy  between  these  cases.  The  one  was  estaiblished 
by  legal  authority,  but  the  other  by  an  authority  wholly 
illegal  and  void. — Mauran  v.  Insurance  Company,  6  Wall.  1, 
13,  14. 

The  Confederate  States  government  in  this  State,  from 
January  11,  1861,  until  the  overthrow  of  the  rebellion,  was 
a  mere  insurgent  organization,  which  was  wholly  forbidden 
by  law.  It  could  not  confer  upon  itself  any  legal  author- 
ity. It  was  against  the  public  policy  and  the  constitution 
of  the  Union  ;  and  its  acts,  in  all  its  departments,  are 
illegal  and  equally  vicious.  And  this  vice  can  not  be  re- 
moved by  the  courts.  Only  the  legislative  power  can  do 
this ;  and  this  the  rightful  legislative  authority  has  refused 
to  do.  Then,  this  court  has  no  law  to  authorize  it  to  say 
that  these  judgments  have  any  validity  whatever,  except, 
perhaps,  as  the  decrees  of  foreign  courts. — Martin  v.  Mew- 
itt,  June  term,  1870,  Chief  Justice  Peck,  arguendo. 

But  it  is  contended  by  appellants  that  the  judgments  of 
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the  courts  of  the  Confederate  State  government  erected  in 
the  State  of  Alabama,  during  the  supremacy  of  the  late 
rebellion,  were  rendered  valid  and  effectual  in  law  by  the 
act  of  the  congress  of  the  United  States,  entitled  "An  act 
to  provide  for  the  more  efficient  government  of  the  rebel 
States,"  passed  over  the  president's  veto,  on  March  2d, 
1867. 

It  is  urged  that  the  third  clause  of  the  first  section  of 
this  enactment  has  this  effect.  The  clause  referred  to  is  in 
these  words  :  "3.  It  shall  be  the  duty  of  each  officer 
assigned  as  aforesaid  to  protect  all  persons  in  their  rights 
of  person  and  property,  to  suppress  insurrection,  disorder 
and  violence,  and  to  punish,  or  cause  to  be  punished,  all 
disturbers  of  the  public  peace  and  criminals ;  and  to  this 
end  he  may  allow  local  civil  tribunals  to  take  jurisdiction 
of  and  to  try  offenders,  or  when,  in  his  judgment,  it  may 
be  necessary  for  the  trial  of  offenders,  he  shall  have  power 
to  organize  military  commissions  or  tribunals  for  that  pur- 
pose, and  all  interference  under  color  of  State  authority, 
with  the  exercise  of  military  authority,  under  this  act,  shall 
be  null  and  void." 

The  so-called  Confederate  government,  in  the  State  of 
Alabama,  during  the  late  insurrection,  was  either  a  legal 
government  or  it  was  an  illegal  government.  If  it  was 
legal,  it  must  have  been  a  rightful  and  constitutional  gov- 
ernment. Then,  the  congress  of  the  United  States  could 
not  overthrow  it,  or  suspend  it,  or  interfere  with  it,  any 
more  than  it  can  to-day  interfere  with  the  rightful  and 
constitutional  governments  of  the  States  of  Massachusetts, 
Pennsylvania,  or  New  York.  It  would  be  too  palpable  an 
absurdity  to  pretend  that  these  latter  governments  could 
be  so  interfered  with  or  suspended,  or  displaced  by  con- 
gress, to  need  an  argument  to  refute  it. — Constitution 
United  States,  art.  4,  §  4  ;  Luther  v.  Borden,  7  Howard  1 ; 
Scott  V.  Jones,  5  Howard.  348  ;  Paschall's  Ann.  Constitu- 
tion United  States,  p.  242,  et  seq. ;  3  Howard,  224  ;  13 
Howard,  26. 

But  it  has  been  declared,  both  by  the  congress  of  the 
Union,  and  by  the  highest  judicial  authority  of  the  Union, 
that  this  insurrectionary  government  was  illegal  and  void, 
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because  it  was  wholly  unconstitutional. — Texas  v.  White, 

7  Wall.  700  ;  Acts  of  Congress,  July  18th,  1867,  supple- 
mental to  the  reconstruction  acts  above  quoted,  §  1.  This 
act  of  congress  inflicts  the  vice  of  illegality  upon  the  "gov- 
ernment" of  the  insurgent  organization. 

It  does  not  spare  one  branch  of  this  government,  or  any 
branch  of  it,  but  it  strikes  down  the  whole.  Then,  the  acts 
of  every  branch  of  it  are  bad.  Not  because  the  law  itself 
was  obnoxious  to  the  constitution  of  the  Union,  for  it  was 
not  so,  but  because  the  government  that  enacted  it  was  un- 
constitutional and  void,  and  necessarily  had  no  legal  power 
to  enact  any  valid  law.  This  was  the  only  point  decided 
in  the  case  of  Texas  v.  White,  7  Wall.  700,  supra,  except 
the  question  of  jurisdiction. 

Then  the  reconstruction  acts  did  not  give  validity  to  the 
Texas  rebel  statute.  Neither,  then,  can  it  give  validity  to 
the  Alabama  rebel  judgments.  Ubi  eadum  ratio,  ihi  idem 
jus. — Co.  Litt.  10,  a. 

Besides  this,  it  may  be  well  doubted  whether  congress 
has  any  legitimate  authority  to  intermeddle  with  the  judg- 
ments of  a  State  court,  either  to  make  them  good  or  to 
make  them  bad,  or  to  impose  upon  the  legal  rightful  gov- 
ernment of  a  State,  the  enforcement  of  the  laws  or  judg- 
ments of  a  rebel  insurgent  organization  erected  in  such 
State,  in  defiance  of  the  constitution  of  the  Union,  and  for 
treasonable  purposes. 

What  effect  shall  be  given  to  such  laws  and  such  judg- 
ments, is  wholly  a  domestic  affair,  and  it  must  be  left  to 
the  rightful  State  government,  upon  its  restoration,  to  deal 
with  them  as  it  pleases. — Sims'  Case,  7  Cush.  Rep.  285  ; 

8  Wheat.  1 ;  12  How.  293  ;  8  How.  82,  493  ;  3  How.  720  ; 
5  How.  115;  10  How.  399  ;  How.  522  ;  Neio  York  v.  Miln- 
11  Pet.  138  ;  Gardner's  Inst.  pp.  30,  31,  32. 

The  judgments  of  the  rebel  courts,  in  this  instance,  were 
not  judgments  of  a  constitutional  court,  and  the  parties 
who  claim  rights  under  them  are  not  entitled  to  any  con- 
stitutional protection.  Such  courts  were  foreign  affairs. — 
Scott  V.  Jmes,  5  How.  343 ;  19  John.  R.  59  ;  4  Hill's  R. 
160  ;  5  Binn.  355. 

All  offenders  against  the  law  are  apt  to  think  themselves 
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ill  used,  if  they  are  punished  for  their  crimes  ;  and  those 
who  commit  treason,  the  most  inexcusable  of  all  offenses, 
especially  when  committed  without  cause  against  the  best 
government  on  earth,  are  not  more  free  than  others  from 
this  weakness.  The  theory  that  begs  to  have  these  insur- 
rectionary governments  sustained,  because  the  insurgent 
power  has  broken  down  in  ruin,  is  fatal  to  the  security  of 
the  public  peace  and  to  the  safety  of  the  people.  It  should 
therefore  find  no  shelter  or  encouragement  in  the  people's 
courts.  The  objection  to  the  contrary  is,  that  this  over- 
turns the  law  during  the  rebellion.     This  is  not  so. 

It  only  declares  that  there  was  no  government  to  enforce 
the  law  during  this  unhappy  period  ;  and  those  who  com- 
plain of  such  results,  complain  to  denounce  their  own  acts. 
The  presumption  that  sets  these  insurrectionary,  unlawful 
and  forbidden  governments  on  the  basis  of  legal  authority, 
by  reason  of  their  necessity,  will  change  the  republic  into 
an  empire  and  a  tyranny  for  a  like  reason. 

It  destroys  all  logical  distinction  between  a  government 
of  lawless  force  and  a  government  founded  upon  a  written 
constitution,  owing  its  authority  to  the  free  consent  of  the 
governed  ;  which  is  the  true  and  safe  American  doctrine. 
Declaration  of  Independence,  Revised  Oode,  part  1 ;  Gard. 
Insts.  pp.  56,  57,  at  top. 

The  rehearing  is  denied,  with  costs. 

Sapfold,  J.,  dissenting. 


LANFORD  vs.  PATTON,  DONEGA:^^  &  CO. 

[action  on  pkomissoey  note.] 

1.  Partnership,  suits  hy ;  what  should  show. — In  a  suit  by  a  partnership, 
the  names  of  the  partners  composing  the  firm  shoiald  be  stated  vriih. 
distinctness. 
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2.  Same;  tchen  judgment  by  default  is  error. — In  a  suit  by  a  partnership, 
in  the  firm  name  only,  neither  the  christian  nor  surnames  of  the  per- 
sons composing  the  firm  appearing  in  the  record,  nor  aught  else  in  the 
proceedings  by  which  an  amendment  might  be  made,  it  is  error  to  ren- 
der judgment  by  default. 

3.  Section  2811  of  Revised  Code  construed. — Section  2811  of  the  Revised 
Code,  which  provides  that  "no  judgment  can  be  arrested,  annulled  or 
set  aside  for  any  matter  not  previously  objected  to,  if  the  complaint 
contain  a  substantial  cause  of  action,"  does  not  effect  a  case  like  this, 
but  applies  to  cases  where  the  parties  appeared  in  court. 

Appeal  from  the  Circuit  Court  of  Madison. 
Tried  before  Hon.  W.  L.  Whitlock. 

The  facts  are  stated  in  the  opinion. 

D,  P.  Lewis,  and  Cabaniss  &  Ward,  for  appellant. 
,  contra. 

B.  F.  SAFFOLD,  J.— The  appellees,  suing  in  their  firm 
name  only,  their  christian  and  surnames  no  where  appear- 
ing in  the  proceedings,  recovered  a  judgment  by  default 
against  the  appellant.  He,  on  appeal,  objects  to  the  judg- 
ment for  the  omission  to  set  out  their  names  properly. 

In  suits  by  a  partnership,  the  rule  is,  that  the  names  of 
the  parties  composing  the  firm  should  be  stated  with  cer- 
tainty.— 1  Chit.  PL  25(5.  The  failure  to  do  this  in  judgment 
by  default,  nothing  appearing  in  the  proceedings  by  which 
an  amendment  could  have  been  made,  is  a  reversible  error. 
Reid  &  Co.  v.  McLeod,  20  Ala.  5/6. 

Partners  in  any  business  or  pursuit  may  be  sued  by  their 
common  name,  but  the  judgment  binds  only  their  joint 
property. — Rev.  Code,  §  2538.  They  can  not  object  to  this 
because  their  liability  is  diminished.  But  there  is  no  war- 
rant in  the  statute  for  the  proposition,  in  derogation  of  the 
general  rule,  that  a  partnership  may  sue  by  their  common 
name  merely. 

The  omission  to  state  the  individual  names  of  the  part- 
ners is  not  cured,  after  judgment  by  default,  by  Rev.  Code, 
§  2811 ;  that  "  no  judgment  can  be  arrested,  annulled,  or  set 
aside,  for  any  matter  not  previously  objected  to,  if  the  com- 
plaint contain  a  substantial  cause  of  action."  We  con- 
38 
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strue  this  section  to  apply  to  cases  where  the  parties 
were  present  in  court.  It  would  be  unjust  to  allow  a  party, 
present  and  cognizant  of  errors,  which  could  be  corrected 
on  the  moment,  without  injury,  to  reserve  them,  by  his 
silence,  for  appeal,  with  its  attendant  cost  and  delay.  But 
when  the  defendant,  admitting  his  proper  liability,  and  re- 
lying upon  the  right  procedure  of  the  plaintiff  and  the 
court,  declines  to  defend,  he  ought  not  thus  to  be  pre- 
cluded. 

The  judgment  is  reversed,  and  the  cause  remanded. 


JOHNSON  vs.  EEYNOLDS,  Auditor. 

[appeal  feom  obdee  befusing  mandamus.] 

1.  Sheriff,  fees  of;  what  payable  iy  the  State. — Sheriffs  in  this  State  are 
entitled  to  be  paid  by  warrant  on  the  State  treasurer,  all  fees  in  crimi- 
nal cases,  except  when  they  are  payable  by  the  county,  out  of  any  funds 
administered  by  the  county,  whether  these  funds  are  general  or  special ; 
unless  there  is  a  special  law  to  the  contrary. 

2.  Same;  what  law  governed  as  to  fees  of  sheriff  in  Montgomery  county  up 
to  nth  February,  1868. — In  the  case  of  the  sheriff  of  Montgohiery 
county,  there  was  such  a  special  statute,  (Acts,  1865-66,  p.  583,)  which 
was  in  force  up  to  the  adoption  of  the  Revised  Code,  on  the  I7th  day 
of  February,  J  868.  After  that  date  the  payment  of  his  costs  was  gov- 
erned by  the  act  of  the  general  assembly,  as  found  in  the  Revised  Code. 

3^.  Mandamus;  when  lies. — A  Mandamus  will  be  allowed  to  enforce  a  claim 
for  such  fees  in  favor  of  a  sheriff. 

Appeal  from  Circuit  Court  of  Montgomery. 
Tried  before  Hon.  Jas.  Q.  Smith. 

The  facts  are  suflficiently  stated  in  the  opinion. 

Thos.  M.  Areington,  for  appellant. 
Joshua  Morse,  Attorney-General,  contra. 
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PETERS,  J.— A.  H.  Johnson,  as  late  sheriff  of  Mont- 
gomery  county,  in  this  State,  makes  application  to  this 
court  for  process  of  mandamus  to  compel  R.  M.  Reynolds, 
as  auditor  of  public  accounts  for  the  State  of  Alabama,  to 
audit  and  adjust  the  accounts  of  said  Johnson  against  the 
State,  for  "fees  in  certain  State  cases,  due  him  as  sheriff  of 
Montgomery  county,  to- wit,  in  cases  wherein  the  costs  were 
not  taxed  against  the  defendant,  the  prosecutor  or  the 
foreman  of  the  grand  jury,  or  if  so  taxed,  where  an  execu- 
tion was  returned,  *no  property  found,'  and  which  fees  were 
not  payable  by  the  county ."  This  application  was  first  made 
to  the  honorable  judge  of  the  2d  judicial  circuit  of  this  State, 
and  by  him  denied,  and  the  said  Johnson  now  brings  the 
application  to  this  court  by  appeal,  and  renews  it  here. 

The  account,  which  is  made  an  exhibit  to  the  petition 
for  mandamus,  so  far  as  I  can  make  out  from  the  record, 
contains  132  cases,  decided  in  the  city  court  of  Montgom- 
ery, in  this  State,  in  which  cases  the  amount  of  fees 
claimed  is  $913.00  ;  and  110  cases,  decided  in  the  circuit 
court,  of  the  said  county  of  Montgomery,  wherein  the 
amount  of  fees  claimed  is  put  down  at  $u48.00 ;  the  two 
amounts  making  the  sum  total  of  $1,561.00.  The  judg- 
ments, in  which  these  fees  are  claimed,  were  rendered 
during  the  years  1866,  1867,  and  1868.  The  memorandum 
of  these  cases  shows  that  the  services  rendered  by  the 
sheriff  in  the  cases,  which  are  the  basis  of  his  claim,  were 
performed  in  executing  process  for  arrest  of  the  de- 
fendants, the  summoning  of  witnesses,  commitment  of 
prisoners  to  jail,  impanneling  juries,  and  taking  bonds 
and  recognizances  of  defendants  admitted  to  bail. 

This  account,  or  rather  these  two  accounts,  were  prop- 
erly proved  as  required  by  law,  and  the  clerks  of  said  city 
court,  and  said  circuit  courts,  certify  that  the  statement  of 
fees  in  each  case  was  correct ;  and  that  the  cases  therein 
named  were  "wo^  pressed,"  dismissed ;  the  defendant,  or  de- 
fendants therein  named,  were  not  convicted,  on  plea  of 
not  guilty,  but  were  discharged,  suit  abated,  or  forfeiture 
set  aside,  and  that  in  the  remaining  cases  executions  were 
issued  against  the  defendant  or  defendants  therein  named, 
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and  were  returned  by  the  sheriff  of  said  county  "no  prop- 
erty found." 

Reynolds,  in  his  answer,  admits  the  facts  set  out  in  the 
appHcation,  and  that  he  had  refused  to  audit  said  account, 
"  because  there  is  no  provision  of  law  authorizing  the  pay- 
ment of  said  account  to  be  made,  or  any  part  thereof." 

In  the  law  fixing  "sheriff's  fees,"  is  this  section  :  "The 
fees  specified  in  the  preceding  section,  except  where  some 
other  provision  is  made  by  law,  are  to  be  collected  and 
paid  in  the  following  manner  : 

"  Fees  which  accrue  against  defaulting  jurors,  witnesses 
and  bail,  are  to  be  paid  by  them  respectively,  unless  ex- 
cused by  the  court. 

"  The  fees  which  accrue  on  the  removal  of  a  convict  to 
the  penitentiary,  to  be  proved  by  affidavit  of  the  sheriff  or 
his  deputy,  and  on  production  of  the  warden's  receipt  for 
the  convict,  must  be  paid  by  the  State  treasurer  on  the 
warrant  of  the  comptroller  of  public  accounts. 

"  The  fees  for  services  rendered  in  each  criminal  case 
must  be  taxed  against  the  defendant,  on  conviction,  or  may 
be  taxed  against  the  prosecutor  or  the  foreman  of  the 
grand  jury,  under  the  provisions  of  section  4106,  (566);  and 
if  an  execution  against  either  of  them  is  returned  'no  prop- 
erty,' or  if  the  costs  are  not  taxed  against  either  of  them, 
such  costs  must  be  paid  by  the  State,  except  when  iliey  are 
payable  by  tJie  county. 

"  The  accounts  due  to  sheriffs,  which  are  payable  by  the 
State,  except  for  the  removal  of  convicts  to  the  peniten- 
tiary, must  be  proved  in  open  court  before  the  presiding 
judge  of  the  circuit  or  city  court,  and  certified  by  him  to 
be  correct ;  or  may  be  certified  by  the  clerk  of  the  circuit 
or  city  court,  and  sworn  to  before  the  judge  of  probate ; 
and  being  so  certified  and  proved  must  be  presented  to  the 
comptroller  of  public  accounts,  accompanied  by  the  affi- 
davit of  the  sheriff  to  the  effect  that  the  same  is  correct, 
and  that  no  part  thereof  has  been  paid,  and  if  found  cor- 
rect, must  be  paid  by  warrant  on  the  State  treasurer." — 
Rev.  Code,  §  4043. 

This  account  was  properly  proved  and  certified  as  re- 
quired by  law.     The  proof  was  taken  before  the  city  and 
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circuit  court  clerks  in  the  respective  cases  tried  in  these 
courts,  and  sworn  to  before  the  judge  of  probate,  and 
accompanied  by  the  affidavit  of  the  sheriff. 

The  only  question  then  is,  are  these  fees,  or  any  part  of 
them,  payable  by  the  county  ?  If  they  are,  then  they  are 
not  to  be  paid  by  the  State,  as  directed  in  the  foregoing 
section.  The  language  of  the  statute,  making  the  excep- 
tion, is  very  broad.  It  may  be  justly  construed  to  mean 
any  and  all  cases,  in  which  the  fees  are  payable  by  the 
county,  without  regard  to  the  fund  out  of  which  such  pay- 
ment is  authorized  to  be  made,  whether  a  general  or  a 
special  fund.  Any  provision,  by  which  the  county  is 
required  or  made  liable  to  pay  these  claims,  would  be  suf- 
ficient to  bring  them  within  the  exception. 

Then  let  the  inquiry  be  made  whether  the  county  is,  in 
any  manner,  made  liable  to  pay  these  claims.  The  section 
of  the  Code  having  reference  to  this  subject,  is  in  these 
words  :  "  Whenever  there  shall  be  a  surplus  of  the  fund 
arising  from  fines  and  forfeitures  in  the  county  treasury  of 
any  county,  over  and  above  the  sum  required  to  pay  the 
registered  claims  of  State  witnesses,  the  county  treas- 
urer must  pay  the  fees  of  oiOficers  of  court  arising  from 
criminal  cases  in  which  the  defendants  have  been  con- 
victed, and  have  proved  insolvent  by  the  return  of  execu- 
tions '  no  property  found,'  and  also  in  cases  in  which  the 
State  enters  a  nolle  prosequi" — Rev.  Code,  §  4438. 

The  character  of  the  claims  here  insisted  on,  except  cer- 
tain fees  hereinafter  named,  is  precisely  that  of  the  fees 
mentioned  in  the  section  last  above  quoted.  It  can  not  be 
denied  that  the  sheriff  is  an  "officer  of  court,"  and  as  such 
entitled  to  participation  in  this  fund ;  and  these  are  the 
only  fees  he  is  entitled  to,  which  are  not  otherwise  ex- 
pressly provided  for,  with  the  above  intimated  exception. 
How  can  it  be  said,  then,  that  it  was  not  the  purpose  of 
the  law  to  refer  to  him  ?  It  seems  to  me  very  clear  that  it 
was  the  purpose  of  this  law  to  relieve  the  State  treasury 
from  the  payment  of  certain  of  these  fees,  and  put  their 
burden  upon  this  special  fund,  which  had  been  turned  over 
to  the  county  for  this,  as  well  as  some  burdens  of  a  like 
character,    Thi§  is  tjie  most  rf^tional  conjecture  tjiat  seems 
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to  meet  the  case.  Whether  the  fund,  left  to  the  adminis- 
tration of  the  county,  was  a  trust  fund  or  not  is  not 
deemed  material.  The  county  has  no  individual  or  private 
interest  in  any  fund  entrusted  to  its  keeping  and  disburse- 
ment. It  holds  all  its  funds  as  trust  funds.  It  is,  itself, 
simply  an  agency.  It  is  but  a  trustee  in  all  its  functions. 
And  the  fees  of  the  sheriff  claimed  in  this  case,  with  the 
aforesaid  exceptions,  clearly  come  within  the  exception  of 
the  statute.  They  are  payable  out  of  a  county  fund,  and, 
consequently,  they  are  payable  by  the  county. 

This  exposition  is  in  accord  with  the  construction  of 
these  laws  and  the  constant  practice  under  them  since  their 
enactment.  This,  of  itself,  is  one  of  the  best  and  strong- 
est reasons  that  may  be  advanced  in  its  favor.  Unless  the 
question  is  perfectly  clear  the  other  way,  it  is  universally 
held  sufficient  to  carry  the  doubt  against  the  contrary  opin- 
ion. Confemporaoiea  expositio  est  optima  et  fortissima  in  lege. 
Broom's  Max.  300 ;  2  Inst.  11 ;  Smith's  Com.  on  Statutes, 
p.  739,  §§  620,  621,  et  seq.;  Scott  v.  Sanford,  19  How.  393, 
Chief-Justice,  in  arguendo. 

There  can  be  no  doubt  that  the  sheriff  is  an  officer  of 
court,  and  as  such  he  is  one  of  the  persons  entitled  to  par- 
ticpate  in  the  benefit  of  the  fund  collected  out  of  fines  and 
forfeitures,  for  the  payment  of  just  such  claims  as  many  of 
those  specified  in  appellant's  account.  It  would  seem  to 
be  somewhat  hypercritical  to  declare  that  such  a  payment 
was  not  a  payment  by  the  county.  If  it  is  not  made  by 
the  county,  it  would  be  difficult  to  say  by  whom  it  is  made. 
Certainly  it  is  made,  or  should  be  made,  just  as  any  other 
payment  is  made  by  the  county ;  that  is,  by  the  county 
treasurer.  And  the  fund  out  of  which  it  would  be  made  is 
certainly  a  county  fund,  and  found  in  the  county  treasury. 
Bevised  Code,  §  3763  ;  Warjield  v.  The  State,  34  Ala.  261 ; 
Bev.  Code,  §§  916,  917,  930 ;  Arrington,  Solicitor,  v.  Van 
Houton,  January  term,  1870. 

Again,  it  is  not  to  be  presumed  that  the  general  assem- 
bly intended  to  burden  the  treasury  of  the  State,  in  a  sea- 
son of  great  pressure  upon  the  financial  resources  of  the 
State,  with  the  payment  of  a  class  of  claims  which  had 
been  ptherwise  proyided  fqr.    Such  a  reaspn  in  a  case  of 
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doubt — and  this  is  clearly  one  of  doubt,  notwithstanding 
the  very  ingenious  argument  of  the  eminent  counsel  for 
the  appellant,— is  allowed  to  be  suflficient  warrant  to  over- 
rule the  contrary  construction. — Smith's  Com.  on  Statutes, 
p.  693,  §  548,  et  seq. 

But  there  is  another  class  of  fees  mentioned  in  appel- 
lant's account,  which  are  not  taxed  against  the  defendant, 
the  prosecutor,  or  the  foreman  of  the  grand  jury,  as  they 
are  shown  in  the  exhibit  to  the  petition  for  mandamus,  and 
which  are  not  included  in  those  claims  that  are  payable  out 
of  fines  and  forfeitures  under  the  section  of  the  Code  above 
quoted. 

These  are  fees  in  criminal  cases  in  which  the  defendant 
has  been  acquitted  on  verdict  of  not  guilty,  or  has  been 
pardoned  before  conviction,  and  has  not  been  convicted  on 
a  plea  of  not  guilty,  (Michael  v.  TJie  State,  40  Ala.  361,)  and 
where  the  suit  has  abated  by  the  death  of  the  defendant 
■without  a  nolle  prosequi,  and  where  the  defendg,nt  has  been 
discharged  from  a  conditional  judgment  on  a  forfeiture, 
without  costs. — Bev.  Code,  §  4259.  There  are  in  appel- 
lant's account  fees  claimed,  in  a  number  of  cases,  of  this 
latter  class.  These  should  have  been  allowed,  unless  there 
is  some  special  statute  which  forbids  this. 

I  have  carefully  looked  over  the  account,  and  find  that 
these  fees  amount  to  the  sum  of  three  hundred  and  eighteen 
dollars  and  sixty  cents,  ($318  60,)  leaving  out  the  cases  in 
which  the  defendants  were  pardoned,  because  it  was  not 
shown  that  they  were  pardoned  before  conviction  and  with- 
out the  payment  of  costs. — 40  Ala.  361,  supra.  For  this 
amount  the  account  should  have  been  audited,  and  a  war- 
rant issued  for  the  same,  unless  there  is  some  special  stat- 
ute for  the  county  of  Montgomery,  which  otherwise  pro- 
vides, 

It  appears  that  there  is  such  a  special  statute  applicable 
to  the  county  of  Montgomery,  which  in  some  degree  influ- 
ences the  decision  in  this  case.  This  statute  was  approved 
February  20th,  1866,  and,  omitting  the  enacting  clauses,  it 
is  in  the  following  words,  to-wit : 

Sec.  1.  *'  That  hereafter  it  shall  be  the  duty  of  the  clerks 
of  the  cirpuit  and  city  courts  of  the  county  of  Montgomery, 
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to  furnish  to  the  sheriff  of  said  county  a  certified  list  of 
the  costs  due  said  sheriff  in  everj  criminal  case  which  may 
be  disposed  of  in  either  of  said  courts  in  which  the  State 
fails  to  convict,  or  in  which  the  party  or  parties  are  convicted, 
shall  be  legally  discharged  from  imprisonment,  and  where 
an  execution  shall  be  issued  and  returned  '  no  property 
found,'  and  which  certificate  being  approved  by  the  presid- 
ing judge  of  said  court,  shall  be  a  charge  on  the  county 
treasury  of  said  county,  and  shall  be  registered  and  paid 
by  the  county  treasurer  of  said  county  as  other  county 
claims  are  paid. 

Sec.  2.  "  That  all  laws  and  parts  of  laws  contravening 
the  provisions  of  this  act,  be  and  the  same  are  hereby  re- 
pealed ;  Provided,  that  this  act  shall  only  continue  in  force 
while  stay  laws  are  existing." — Pamphlet  Acts  of  1865-66, 
page  583. 

The  only  "  stay  law  "  existing  at  the  time  this  act  was 
passed  was  the  act  entitled  "  An  act  to  regulate  judicial 
proceedings,"  approved  February  20,  1866.  — Pamph.  Acts 
1865-66,  pp.  83-87. 

This  act  was  existing  up  to  the  adoption  of  the  Eevised 
Code,  which  occurred  on  the  17th  day  of  February,  1868. 
Pamph.  Acts  1867 ;  Preface  Eevised  Code,  pp.  3,  4,  §§  8, 9  ; 
Gov.  Patton's  Procl.  Dec.  19,  1867 ;  Eev.  Code,  §  iO. 

Then  only  such  items  in  the  appellant's  account  as  come 
within  the  rule  of  construction  above  laid  down,  which 
bear  date  later  than  the  adoption  of  the  Eevised  Code, 
will  be  allowed  ;  that  is,  items  which  accrued  between  the 
17th  day  of  February,  1868,  and  the  13th  day  of  July,  1868, 
when  the  appellant's  office  of  sheriff  was  terminated  by 
the  inauguration  of  the  present  State  government  of  this 
State. 

I  have  attempted  to  make  a  calculation  of  these  items, 
and  find  that  they  amount  to  the  sum  of  one  hundred  and 
nineteen  dollars  and  twenty-five  cents.  For  this  amount 
the  auditor  will  issue  his  warrant  on  the  treasurer  as  re- 
quired by  law. 

The  said  Eeynolds,  as  auditor  as  aforesaid,  will  pay  the 
costs  of  this  proceeding  in  this  court  and  the  court  below, 
and  a  rnxndamus  is  allowed  in  conformity  with  appellant's 
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application  to  enforce  the  payment  of  said  sum  of  $119,25 
above  named,  in  conformity  with  the  law. 


LOTT,  Tax  Collector,  vs.  HUBBARD. 

ACTION   AOAIKST   TAX  COLLECTOR  TO   BECOVEB  UONET  PAID   UNDEB   PBOTEST 
FOB   TAXES.] 

1.  Bevised  Code;  §  435  of,  construed. — Under  §  435  of  the  Revised  Code, 
all  persons  residing  in  this  State  were  liable  to  pay  the  tax  imposed  by 
said  section  upon  their  incomes,  from  whatever  sources  derived,  unless 
such  incomes  were  derived  from  the  gross  receipts,  gross  commissions, 
or  gross  profits  of  such  persons,  upon  whose  gross  receipts,  commis- 
sions, or  profits,  taxes  were  assessed  under  the  provisions  of  $  434  ;  and 
such  persons  only  are  embraced  within  the  letter  or  spirit  of  the  pro- 
viso, of  said  §  435,  upon  whose  gross  receipts,  commissions,  or  profits, 
taxes  were  assessed  under  the  provisions  of  $  434. 

2.  Income;  what  subject  to  taxation. — Upon  the  agreed  statement  of  facts 
upon  which  this  case  was  tried,  the  income  of  the  appellee,  derived 
from  the  mercantile  firm  of  which  he  was  a  member,  was  "liable  to 
taxation." 

3.  Tax  assesssor,  duty  of,  on  refusal  of  tax  payer  to  give  in  income. — If 
a  tax  payer  refuse  to  give  in  his  income  to  the  assessor,  it  is  the  duty  of 
the  assessor  to  ascertain  its  amount  from  inquiry  or  otherwise,  to  the 
best  of  his  information  and  judgment.  If  in  discharging  this  di^ty, 
acting  in  good  faith,  the  assessor  fixes  the  amount  of  such  income  at  a 
larger  sum  than  it  in  fact  amounted  to,  and  assessed  it  at  the  sum  thus 
ascertained  by  him,  such  assessment  is  legal,  notwithstanding  the  mis- 
take ;  and  the  collection  of  the  tax,  so  assessed  by  the  tax  collector,  is 
also  legal. 

-4.  Tax  collector;  liabilities  and  duties  of. — The  tax  collector  has  no  author- 
ity to  alter  or  change  the  assessment  of  taxes  delivered  to  him  to  be 
collected  ;  he  can  neither  increase  nor  diminish  the  tax  of  any  individ- 
ual. It  is  the  duty  of  the  tax  collector  to  collect  the  taxes  of  all  per- 
sons as  he  found  them  stated  in  the  assessment,  and  in  doing  this  he 
subjects  himself  to  no  liability  on  account  of  errors  in  the  assessment 
The  tax  collector  is  bound  to  presume  that  the  assessment  has  been 
corrected  by  the  court  of  county  commissioners,  as  provided  by  §  534 
of  the  Revised  Code. 

5.  Income  ;  what  does  not  exempt  from  taxation. — Income  derived  from  an 
independent  source,  is  not  exempted  from  the  income  tax  imposed  by 
§  435,  because  it  has  been  applied  to  the  payment  of  a  debt  due  for  rea 
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estate,  purchased  on  a  credit,  and  upon  which  real  estate  a  tax  has  been 
assessed  and  paid  for  the  same  period  within  which  such  income  ac- 
crued. 


Appeal  from  Circuit  Court  of  Mobile. 
Tried  before  Hon.  John  Elliott. 

This  was  an  action  brought  by  the  appellee  against  the 
appellant  to  recover  money  had  and  received  by  the  de- 
fendant, to  and  for  the  use  of  the  plaintiff. 

The  case  was  tried  by  the  court,  without  the  interven- 
tion of  a  jury,  upon  the  following  statement  of  facts,  as  an 
agreed  case  :  "  In  this  case  it  is  agreed  that  the  action  is 
brought  to  recover  the  amount  of  certain  taxes,  which  the 
plaintiff  paid  under  protest  to  the  defendant,  (who  then 
was,  and  still  is,  tax  collector  for  Mobile  county,)  on  the 
13th  of  May,  18^8  ;  that  plaintiff  was  assessed  in  March, 
1867,  on  $10,500  worth  of  real  estate,  (among  other  things, 
being  for  the  house  and  premises  then,  and  now,  occupied 
by  him  as  a  residence,)  and  on  $10,000  income ;  that  said 
tax  on  real  estate  was  for  the  year  1867,  and  on  the  income 
from  October  1st,  1865,  to  December  3 1st,  1866;  that 
plaintiff  had  purchased  said  real  estate  in  September,  1865  > 
and  had  paid  the  State  and  county  taxes  on  the  same  for 
the  year  1866,  and  that  plaintiff  had  expended  the  whole 
of  his  income,  realized  between  the  1st  of  October,  and 
the  3 1st  December,  1866,  (after  paying  necessary  expenses 
of  living,)  in  paying  the  purchase-money  for  said  real 
estate;  and,  in  short,  that  he  was  taxed  for  the  same  period 
on  his  income,  and  on  the  real  estate,  in  the  purchase  of 
which  he  had  expended  the  whole  of  that  income,  and  that 
the  said  assessment  on  the  income  was  made  after  June 
1st,  1867. 

It  is  further  agreed  the  plaintiff  did  not  give  in  his  in- 
come for  taxation  as  above,  when  his  tax  list  for  that  year 
was  made  up  ;  but  declined  to  do  so  on  the  ground  that 
said  income  was  not  liable  to  taxation,  and  that  thereupon 
the  assessor  fixed  the  amount  at  $10,000,  and  the  plaintiff 
applied  to  the  court  of  county  commissioners  for  relief 
against  said  tax  on  income,  which  was  refused,  and  that 
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plaintiff  afterwards  paid  said  tax,  protesting,  nevertheless, 
that  he  was  not  liable  therefor,  and  that  said  tax  on 
$10,000  income  amounted  to  $185.00.  It  is  further  agreed 
that  exhibit  A,  hereto  attached,  exhibits  the  true  income  of 
plaintiff  for  the  time  between  October  1st,  1865,  and  De- 
cember 31st,  1866,  which  shows  the  same  to  have  been 
16,404 ;  and  the  items  claimed  as  deductions  therein  [which 
reduced  his  taxable  income  to  $3,1)35,]  were  fairly  and  cor- 
rectly stated. 

Now,  if  upon  the  facts  herein  agreed,  the  court  shall  be 
of  the  opinion  that  said  income  was  not  liable  to  taxation, 
(by  virtue  of  its  having  been  entirely  invested  in  real 
estate,  which  was  taxed  to  plaintiff  during  the  period  it 
was  earned,)  then  judgment  shall  be  for  the  plaintiff  for 
$185.00,  with  interest  from  13th  May,  1868,  and  costs.  But 
if  the  court  is  of  opinion  that  said  income  was  liable  to 
taxation,  but  that  the  amount  of  the  same  was  wrongfully, 
and  without  authority,  set  down  by  the  tax  assessor  at 
$10,000,  then  the  court  shall  determine  what  deductions 
are  to  be  allowed  on  said  true  income  of  $6,404  ;  and  the 
plaintiff  shall  have  judgment  for  an  amount  equal  to  the 
State,  county,  and  school  tax,  on  the  difference  between 
such  reduced  income  and  $10,000,  with  interest  from  May 
13th,  1868,  and  costs.  If  the  court  shall  be  of  opinion 
that  said  income  was  liable  to  taxation,  and  was  legally 
assessed  and  collected,  then  judgment  shall  be  given  for 
the  defendant  for  costs,  either  party  reserving  the  right  of 
appeal,  &c." 

The  court  being  of  opinion  that  said  income  was  not 
liable  to  taxation,  gave  judgment  for  the  plaintiff  for  the 
amount  of  taxes  on  said  income  collected  by  the  defend- 
ant, and  to  this  judgment  defendant  excepted,  and  now 
assigns  the  same  for  error. 

The  cause  was  argued  orally  at  the  bar  by  Messrs.  Ra- 
pr^R  and  McKinstry,  for  appellant,  and  by  Mr.  P.  Hamil- 
ton, contra,  who  filed  a  brief  of  Mr.  Groom,  for  the  appellee. 

C.  W.  Eapier,  for  appellant. — The  income  of  the  defend- 
ant from  the  1st  of  October,  1865,  to  31st  December,  1866, 
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was  assessed  in  conformity  with  sections  479  and  480  of 
the  Revised  Code.  No  question,  however,  is  made  on  this 
point. 

The  investment  of  defendant's  income  in  real  estate  on 
which  he  paid  taxes  for  the  current  year,  did  not  exempt 
him  from  the  income  tax.  The  statute  gave  no  exemption 
for  such  cause.  Income  and  land  are  distinct  subjects  of 
taxation. — See  §  435,  and  subdiv.  2  of  §  434  of  Rev.  Code. 

The  proviso  in  section  435  exempts  only  so  much  of  the 
income  of  the  tax  payer  as  is  composed  of  gross  receipts, 
commissions,  or  profits  on  which  taxes  are  assessed  under 
the  preceding  section.  Subdivisions  (■,  7  and  12,  of  section 
434,  determine  what  income  was  exempt  from  the  opera- 
tion of  section  435. 

Revenue  acts  are  not  penal  acts,  and,  therefore,  are  not 
to  be  construed  strictly ;  nor  are  they  acts  in  favor  of  pri- 
vate rights,  and,  therefore,  to  be  construed  liberally.  They 
are  to  be  construed  according  to  the  true  import  and  mean- 
ing of  their  terms.  They  are  not  to  be  strained  to  reach 
cases  not  within  their  terms,  nor  to  exclude  cases  clearly 
within  them. — Smith's  Com.  on  Stat,  and  Const.  Construc- 
tion, 71i  ;  Adams  v.  Bancroft,  3  Sumner,  387. 

The  construction  contended  for  by  defendant's  counsel 
would  defeat  the  plain  intent  of  the  law,  and  greatly  im- 
pair the  income  tax.  According  to  such  construction,  if 
the  tax  payer  should  hoard  or  lend  out  his  income,  or  invest 
it  in  a  steamboat,  the  income,  as  such,  would  not  be  sub- 
jected to  a  tax,  because  in  such  case  it  would  be  taxed  in 
the  steamboat  or  as  hoarded  or  lent  money. 

By  the  constitution  of  1865,  there  was  no  limit  to  the 
taxing  power  of  the  State,  except  as  to  taxes  on  lands. 
The  tax  in  question  was  imposed  when  that  constitution 
was  in  force.  It  could  in  no  sense  be  regarded  as  a  tax 
upon  land.  There  could,  then,  be  no  constitutional  objec- 
tion to  it. 

S.  Ceoom,  for  appellee. — The  income  had  been  previously 
converted  into  real  property  for  homestead. 
The  question  is,  was  appellee  liable  to  pay  this  double 
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tax  on  the  same  value.  It  arises  on  the  revenue  act  as 
found  in  the  Revised  Code. 

Paragraph  2  of  section  434  of  the  Revised  Code  levies  a 
tax  of  three-tenths  of  one  per  cent,  on  real  estate.  Section 
4:35  levies  a  tax  of  one  per  cent,  on  the  annual  gains,  pro- 
fits or  income  of  every  person  residing  in  the  State;  jrro- 
vided,  that  any  person  shall  be  exempted  from  the  opera- 
tion of  this  section,  upon  whose  gross  receipts,  commissions 
or  profits,  taxes  are  assessed  under  the  provisions  of  the 
foregoing  section. 

The  question,  on  the  facts,  is,  is  the  appellee,  who  has 
paid  tax  on  the  real  estate,  liable  to  pay  tax  on  his  income 
which  had  been  converted  into  this  real  estate  ? 

1.  Revenue  laws  are  a  burthen,  and  though  not  to  be 
construed  as  penal  laws,  yet  their  burthens  are  not  to  be 
lightly  extended.— 3  Sumner,  387 ;  Sedgw.  Stat.  334. 

2.  It  is  certainly  a  principle  of  natural  equity  and  jus- 
tice, that  a  double  taxation  should  not  be  exacted  of  the 
citizens.— See  Acts  185&-60,  p.  6. 

3.  The  construction  that  will  support  the  claim  of  the 
collector  of  taxes,  would  violate  that  principle.  It  is  not 
claimed  that  double  taxation  is  void,  but  that  it  will  not  be 
favored,  and  will  not  be  exacted,  unless  it  can  not  be 
avoided. 

4.  In  this  case,  the  act  itself  seeks  to  avoid  this  injustice, 
by  the  proviso  attached  to  section  435. 

5.  It  is  contended  that  this  case  falls  within  that  proviso. 
This  income  or  profits  of  the  year  had  been  changed  from 
money,  which  generally  represents  income,  and  had  become 
real  estate ;  though  changed  in  form,  it  still  represented 
the  annual  profit  or  income,  and  in  its  new  form  had  paid 
the  appropriate  tax.  The  party  had  the  right  to  make  the 
change,  and  this  does  not  affect  the  question. — 1  Sumner, 
159,  165. 

Nothing  can  be  argued  against  the  right  claimed,  because 
the  rate  of  tax  on  land  is  less  than  on  income  or  profit. 
Such  discriminations  are  constantly  made  in  rates  of  taxa- 
tion, and  for  reasons  of  which  the  taxing  power  is  the  right- 
ful judge. — 1  Sumner,  supra. 

If  necessary  to  consider  the  matter,  very  good  reasons 
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may  be  suggested  why  real  estate  should  be  taxed  at  the 
lowest  rate,  and  below  the  tax  on  income  and  profits.  A 
very  good  reason  would  be  found  in  the  desire  to  encour- 
age immigration,  and  the  investment  of  capital  in  perma- 
nent property. 

6.  The  words  of  exemption  used  in  the  proviso  to  section 
435  clearly  cover  this. 

Wherever  the  gross  receipts,  the  commissions  or  the 
profits  of  any  person  are  taxed  under  section  434,  they  are 
excluded  under  section  435.  The  language  is  not,  that  the 
exemption  shall  be  allowed  only  where  the  same  property, 
which  was  income,  has  been  taxed  under  the  name  of  gross 
receipts,  commissions,  &c.,  under  the  previous  section,  but 
shall  be  exempt  where  taxes  have  in  fact  been  assessed  on 
the  same  property,  without  reference  to  name  or  form. 

It  is  submitted,  the  judgment  of  the  court  below  is  clearly 
right. 

PECK,  C.  J. — This  case  originated  in  the  circuit  court  of 
the  county  of  Mobile. 

In  that  court  the  appellee  was  plaintiff,  and  the  appel- 
lant defendant. 

The  action  was  brought  to  recover  money  had  and  re- 
ceived by  defendant,  to  and  for  the  use  of  the  plaintiff. 

The  cause  was  tried  by  the  court,  upon  certain  facts 
stated  and  agreed  upon  by  the  parties,  without  the  inter- 
vention of  a  Jury. 

Upon  the  facts  stated,  as  an  agreed  case,  judgment  was 
rendered  for  the  plaintiff,  and  thereupon,  the  defendant  ex- 
cepted to  the  ruling  and  decision  of  the  court. 

The  case  stated,  and  agreed  on,  by  the  parties,  is  set 
at  length  in  the  record. 

On  the  case,  thus  made  up  by  the  parties,  they  agreed, 
that  if  the  court  should  be  of  opinion  that  plaintiff's  in- 
come, therein  stated,  was  not  liable  to  taxation,  (by  reason 
of  its  having  been  entirely  invested  in  real  estate,  which 
was  taxed  to  plaintiff  during  the  period  it  was  earned,)  then 
judgment  should  be  entered  for  the  plaintiff  for  one  hun- 
dred and  eighty-five  dollars,  with  interest  from  May  13th, 
1868,  and  costs. 
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Bat  if  the  court  should  be  of  the  opinion  that  said  in- 
come was  "  liable  to  taxation,"  but  that  the  amount  of  the 
same  was  wrongfully  and  without  authority  set  down  by 
the  tax  assessor  at  ten  thousand  dollars,  then  the  court 
should  determine  what  deductions  were  to  be  allowed  on 
said  true  income  of  $6,404,  and  the  plaintiff  should  have 
judgment  for  an  amount  equal  to  the  State,  county  and 
school  tax,  on  the  difference  between  such  reduced  income 
and  $10,000,  with  interest  from  May  13th,  1868,  and  costs. 
But  if  the  court  should  be  of  the  opinion  that  said  income 
was  liable  to  taxation,  and  was  legally  issued  and  collected, 
then  judgment  should  be  given  for  the  defendant,  with 
costs. 

The  real  estate  referred  to  in  said  agreement  was  a  house 
and  premises  occupied  by  plaintiff  as  a  residence,  estimated 
to  be  worth  $10,500,  and  was  taxed  as  real  estate,  under 
Part  2  of  §  434  of  the  Eevised  Code. 

This  real  estate  was  purchased  by  plaintiff,  in  Septem- 
ber, 1865.  This  property  was  purchased  partly,  or  wholly, 
upon  a  credit,  and  upon  it  he  had  paid  the  State  and  county 
taxes  for  the  year  1 866. 

The  income  of  plaintiff,  upon  which  he  was  assessed, 
and  upon  which  the  tax  was  paid,  under  protest,  accrued 
between  the  1st  day  of  October  1865,  and  the  3l8t  day  of 
December,  1866.  This  income  was  not  realized  from  the 
said  real  estate,  but  grew  out  of  the  business  of  the  firm 
of  Hubbard  &  Tardy,  of  which  the  plaintiff  was  a  member, 
between  the  said  1st  day  of  October,  1865,  and  the  SIst 
day  of  December,  1866. 

This  income  the  plaintiff  did  not  give  in  to  the  assessor 
in  writing,  or  otherwise,  as  an  item  upon  which  he  was  lia- 
ble to  be  taxed,  but  refused  to  do  so,  upon  the  ground,  as 
he  insisted,  that  said  income  was  not  liable  to  be  taxed, 
because  he  had  applied  it  in  payment  of  said  real  estate, 
so  purchased  by  him  as  aforesaid.  Thereupon,  the  assesor, 
under  section  479  of  said  Code,  after  the  Ist  day  of  June, 
1867,  ascertained,  from  inquiry  or  otherwise,  the  amount 
of  said  income,  to  the  best  of  his  information  and  judg- 
ment, and  assessed  the  same  on  the  amount  so  ascertained 
by  him.    It  is  not  claimed  that  the  assessor  did  not  act  in 
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good  faith,  in  determiniDg  the  amount  of  plaintiffs  income. 
If  it  was  set  down  at  too  large  a  sum,  he  has  no  one  to 
blame  for  it  but  himself. 

We  hold,  it  was  his  duty,  on  the  request  of  the  assessor, 
to  give  in  his  income,  and  this  he  might  have  done,  under 
protest,  if  he  and  the  assesor  disagreed  as  to  its  liability 
•to  be  taxed,  and  by  so  doing,  he  would  neither  have  lost 
nor  waived  any  right  or  remedy  he  might  have  had  in  the 
premises.  He  should  have  known  if  he  refused  to  give  it 
in,  the  assessor,  if  an  honest  and  faithful  officer,  would 
ascertain  the  amount  as  best  he  could,  in  the  way  the  law 
required,  and  in  doing  so,  if  he  fixed  the  amount  at  too 
large  a  sum,  he  would  have  to  submit  to  it,  and,  moreover, 
be  subject  to  be  assessed  a  double  tax  on  the  same. 

In  such  a  case,  we  are  not  aware  of  any  remedy  to  cor- 
rect a  mistake  honestly  made  on  the  part  of  the  assessor. 

The  plain  letter  of  the  law  makes  it  the  duty  of  the  as- 
sessor to  ascertain  the  amount,  and,  as  a  punishment,  as- 
sess the  delinquent  a  double  tax. — Section  479  of  Code. 

The  plaintiffs  income,  so  ascertained  and  assessed,  was 
entered  in  the  assessment  book  required  to  be  made  out 
by  the  assessor  and  delivered  to  the  probate  judge,  as  pro- 
vided by  section  473  of  the  Code. 

This  assessment  book  was  afterwards  examined,  by  the 
court  of  county  commissioners,  as  provided  by  section 
534  of  said  Code,  and  then  delivered  to  the  defendant,  the 
tax  collector  of  said  county,  as  his  warrant  and  authority 
to  collect  the  taxes  assessed  and  set  down  in  said  assess- 
ment book.  As  tax  collector,  he  had  no  authority  to  alter 
or  change  the  same,  or  to  increase  or  diminish  the  tax  of 
any  individual  therein  named,  but  it  was  his  plain  duty  to 
collect  the  taxes,  as  be  found  them  therein  stated,  and  for 
doing  this  he  subjected  himself  to  no  liability  to  the  plain- 
tiff, or  to  any  other  person.  But,  as  he  has  agreed,  that 
if  the  plaintiff's  said  income  was  not  liable  to  be  taxed,  for 
the  reason  in  said  agreement  stated,  to- wit,  because  the 
plaintiff  had  invested  the  same  in  real  estate,  upon  which 
he  was  taxed  between  the  periods  within  which  the  said 
income  accrued,  then  judgment  should  be  entered  against 
him,  &c.,  as  aforesaid ;  therefore,  he  must  abide  by  his 
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agreement,  whether  it  was  by  him  advisedly  or  unadvisedly 
made. 

The  question  thus  arises,  was  the  plaintiff's  income,  for 
the  time  stated,  exempted  from  taxation  for  the  reason 
mentioned  in  said  agreement  ? 

We  have  carefully  examined  and  considered  this  ques- 
tion, and  we  feel  constrained  to  decide,  that  neither  the  rea- 
son given,  nor  any  other  reason  we  are  able  to  discover, 
exempted  said  income  from  taxation. 

The  said  real  estate,  as  property,  was  taxed  under  part 
2  of  section  434  of  the  Revised  Code,  three-tenths  of  one 
per  cent,  ad  valorem . 

This  section  gives  the  subjects  and  rates  of  assessment 
as  to  property  and  persons.  It  provides,  that  taxes  must 
be  assessed  by  the  assessor,  in  each  county,  on  and  from 
the  following  subjects,  and  at  the  rates  following,  to-wit : 
This  section  is  then  divided  into  sixteen  parts,  in  which 
the  persons  and  the  several  items,  <fec.,  subject  to  taxation, 
and  the  different  rates  at  which  they  are  to  be  assessed, 
are  specified  and  stated.  These  items  embrace  almost 
every  species  and  kind  of  property,  including  moneys 
hoarded,  or  kept  on  deposit,  loaned,  or  employed  in  certain 
business,  and  on  the  gross  receipts,  gross  commissions,  and 
gross  profits  of  certain  named  occupations  and  employments. 
The  rates  of  taxation,  it  is  seen,  vary  from  one-tenth  of  one 
per  cent,  to  three  per  cent. 

On  some  items  the  tax  is  an  ad-valorem  tax,  on  others  it 
is  a  special  tax,  and  on  all  the  several  occupations  and 
employments  named,  the  tax  is  assessed  on  the  gross 
receipts,  commissions  and  profits.  This  fact  should  be  noted, 
as  it  will  be  necessary  to  refer  to  it  in  considering  what 
persons  are  embraced  in  the  proviso  to  section  435,  which 
is  the  section  that  provides  for  the  assessment  of  incomes 
and  salaries,  &c. 

It  is  not  a  question  for  the  courts  to  determine,  whether 
the  great  diversities  in  the  rates  of  taxation,  or  the  modes 
and  manner  of  their  assessment,  or  the  exemptions  from 
taxation,  are  wise  or  unwise,  just  or  unjust.  These  are 
matters  exclusively  for  the  consideration  of  the  legislature. 
39 
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The  following  section  (435)  of  the  said  Code,  is  a  part  of 
the  same  act  with  the  said  section  4o4,  and  cannot  be  well 
understood,  especially  the  proviso  thereof,  without  refer- 
ence to  the  latter  named  section. 

The  said  section  435  declares,  that  there  must  be  assessed 
and  collected,  upon  the  annual  gains,  profits  or  incomes, 
of  every  person  residing  within  the  State,  from  whatever 
sources  derived,  (&c.,  over  five  hundred  dollars,  at  the  rate 
of  one  per  cent.  In  estimating  these  gains,  profits  or 
incomes,  certain  specified  deductions  are  to  be  made. 
Then  follows  a  proviso  to  this  section,  in  these  words, 
to- wit : 

"Provided,  That  any  person  shall  be  exempted  from  the 
operations  of  this  section,  upon  whose  gross  receipts,  com- 
missions or  pro/its,  taxes  are  assessed  under  the  provisions  of 
the  preceding  section." 

The  language  of  this  proviso  is  plain  and  unambiguous, 
and,  when  considered  in  connection  with  said  section  434, 
there  seems  to  us  no  real  difficulties  in  determining  what 
particular  persons  are  entitled  to  its  benefits.  It  clearly 
only  embraces  those  persons  upon  whose  gross  receipts, 
eommissions  or  profits,  taxes  are  assessed  -under  the  provis- 
ions of  the  previous  section  434. 

Now,  who  are  those  persons?  It  is  only  necessary  to 
refer  to  the  several  parts  of  said  section  434  to  answer 
this  question.  Thus  we  shall  see,  that  persons  engaged  in 
certain  occupations  and  employments,  are,  in  the  language  of 
said  proviso,  assessed  upon  their  gross  receipts,  commis- 
sions and  profits.  For  example,  commission  merchants 
are  assessed  upon  their  gross  commissions ;  persons 
engaged  in  cotton  pickeries,  the  storage  of  cotton,  other 
merchandise  or  property ;  persons  employed  in  running 
railroads,  and  all  petroleum  and  oil  companies,  or  distillers 
of  coal  oil,  are  assessed  upon  the  gross  receipts  of  their 
several  occupations  and  employments ;  and  so,  too,  all 
banking  associations,  erected  under  the  laws  of  the  United 
States,  are  assessed  upon  their  gross  profits.  Here  we 
have  persons,  some  assessed  upon  their  gross  commissions, 
some  assessed  upon  their  gross  receipts,  and  some  assessed 
upon  their  gross  profits. 
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Such  persons,  therefore,  are  embraced  within  both  the 
letter  and  spirit  of  said  proviso,  and  entitled  to  the  benefits 
of  it.  But  the  plaintiff  is.  clearlj,  not  embraced  or  included 
within  either  of  these  classes  or  categories,  and,  con- 
sequently, is  excluded  by  the  letter  of  the  proviso ;  and, 
we  are  unable  to  see  how  he  can,  with  any  propriety,  be 
held  to  be  within  its  spirit  and  meaning.  He  has  been 
assessed  and  taxed  upon  the  estimated  market  value  in 
money  of  the  said  real  estate,  mentioned  in  the  case 
agreed,  but  he  has  not  been  assessed  upon  the  gross 
receipts,  incomes  or  profits,  derived  from  the  same. 

The  plaintiff's  income,  upon  which  the  tax  was  assessed, 
did  not,  nor  did  any  part  of  it,  grow  out  of  this  real  estate, 
but  it  was  wholly  derived  from  the  profits  of  the  said  firm 
of  Hubbard  and  Tardy. 

Can  a  person,  who  has  realized  an  income,  (immaterial 
how,)  or  from  whatever  sources  it  may  have  been  made  or 
derived,  escape  or  exempt  himself  from  paying  a  tax  upon 
it,  by  the  way  or  manner  in  which  it  is  used,  applied  or 
disposed  of?  Clearly,  this  proviso  does  not  say  so.  It  is 
insisted,  however,  that  plaintiff,  inasmuch  as  he  applied 
his  income  in  paying  a  debt  contracted  in  the  purchase  of 
real  estate,  upon  which  he  had  paid  taxes,  should  be  held 
to  be  within  the  spirit  and  meaning  of  said  proviso,  other- 
wise he  would  have  to  pay  a  double  tax.  We  confess  we 
are  unable  to  see  it  in  that  light.  He  was,  undoubtedly, 
liable  to  pay  a  tax  on  his  real  estate,  under  part  two,  of 
said  section  434,  and  it  was  immaterial  whether  he  had 
paid  for  it  or  was  still  indebted  for  the  same ;  and  by  said 
section  435,  he  was  just  as  liable  to  pay  a  tax  upon  his 
income,  from  whatever  sources  derived,  even  if  it  had  been 
derived  from  the  said  real  estate  itself,  unless  exempted 
from  doing  so  by  the  proviso  to  said  section,  which,  we  are 
clearly  of  the  opinion,  he  was  not. 

It  may  safely  be  said,  that  the  payment  of  an  income 
tax,  almost  necessarily  involves  in  some  indirect  and 
limited  sense,  the  payment  of  a  double  tax ;  for  income, 
oftener  than  otherwise,  in  some  way,  either  directly  or 
indirectly,  is  derived  from,  or  grows  out  of  property  subject 
to  taxation.     The  planter  pays  a  tax  on  his  plantation  as 


604  FOKTY-FOUKTH  ALABAMA. 

Lott,  Tax  Collector,  v.  Hubbard. 

property ;  he  also  pays  a  tax  on  the  income  derived  from 
the  cultivation  of  the  same  ;  the  owners  of  cotton  presses 
and  pickeries,  pay  a  tax  on  them  as.  property  ;  they  also 
pay  a  tax  on  the  receipts  growing  out  of  their  employment ; 
so,  too,  the  owner  of  a  steamboat,  or  other  vessel,  pays  a 
tax  on  such  boat  or  vessel,  and  he  is,  also,  liable  to  pay  a 
tax  on  the  profits  earned  by  its  navigation.  These  are.  all 
of  them,  cases  and  examples,  in  a  limited  and  secondary 
sense,  of  double  taxation  ;  yet,  it  has  never  been  held  to 
be  a  reasonable  or  legal  objection  to  their  being  so  levied 
and  collected. 

It  may  be  said  to  be  almost  impossible  to  enact  an  effec- 
tive revenue  law  where  income  is  one  of  the  items  of  taxa- 
tion, that  just  such,  and  like  objections,  may  not  be  made 
to  it,  and  we  see  but  one  way  to  avoid  them,  and,  that  is, 
to  abolish  taxes  on  incomes  altogether.  We  decide,  there- 
fore, that  the  plaintiff's  income  in  this  case,  was,  in  the 
words  of  the  case  agreed,  "liable  to  taxation,"  and,  conse- 
quently, the  court 'erred  in  entering  judgment  for  the 
plaintiff. 

We  also  decide,  that,  as  the  plaintiff  refused  to  give  in 
his  income  to  the  assessor,  and,  thereby,  made  it  necessary 
for  the  assessor  to  ascertain  its  amount,  from  inquiry  or 
otherwise,  to  the  best  of  his  information  and  judgment;  if, 
in  discharging  this  duty,  acting  in  good  faith,  he  fixed  the 
amount  of  plaintiff's  income  at  a  sum  larger  than  it  was  in 
fact,  and  assessed  the  same  at  the  sum  so  ascertained,  the 
assessment  was,  notwithstanding,  legal.  The  collection 
of  the  tax,  so  assessed,  was  also  legal ;  consequently,  the 
plaintiff  is  not  entitled  to  recover  in  this  action  the  differ- 
ence between  the  amount  of  the  tax  so  assessed  and  col- 
lected, and  the  sum  he  would  have  been  assessed  on  his 
true  income,  if  he  had  given  it  in  to  the  assessor,  as,  we 
hold,  he  should  have  done. 

Let  the  judgment  of  the  court  below  be  reversed  and 
remanded,  with  instructions  to  the  court  below  to  render 
judgment  for  the  appellant,  in  conformity  with  this  opinion. 
The  appellee  will  pay  the  costs  of  this  court  and  of  the 
court  below. 
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WATTS  ET  AL.  vs.  WOMACK. 

[attachment — AMEMDMEMT   TO   AFFIDAVIT.] 

1.  Affidavit;  definition  of . — An  affidavit  is  an  oath  in  writing,  sworn  to 
before  an  officer  anthorized  to  administer  it,  and  it  may  or  maj'  not  be 
subscribed  by  the  party  making  it. 

2.  Same;  when  sufficient  to  authorize  issuance  of  an  attachment. — Such 
affidavit,  though  not  subscribed  by  the  party  making  it,  is  sufficient  to 
authorize  the  issuance  of  an  attachment,  under  the  act  of  October  10th, 
1868,  and  of  December  28th,  1868,  for  the  protection  of  laborers,  and 
to  enforce  liens  in  their  favor. 

3.  Same;  wlien  may  he  amended. — Such  an  affidavit,  when  otherwise  per- 
fect, may  by  leave  of  court  be  amended,  by  permitting  the  party  who 
made  it  to  subscribe  his  name  to  it  in  open  court,  after  the  return  of 
the  attachment  into  court,  although  the  judge  of  the  court  is  not  the 
officer  or  judge  before  whom  it  was  originally  sworn  to.  In  such  4 
case  the  signature  is  a  matter  of  form,  rather  than  of  substance. 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  Hon.  P.  O.  Harpeb. 

The  facts  are  sufficiently  stated  in  the  opinion, 

H.  A.  Herbert,  for  appellant, 
Crenshaw  &  Minnis,  contra, 

PETERS,  J. — In  this  case  an  attachment  was  issued  by 
the  judge  of  probate  of  Butlei  county,  and  made  return- 
able into  the  circuit  court  of  said  county,  in  1869.  This 
attachment  was  issued  under  the  provisions  of  the  act  of 
general  assembly  of  this  State,  entitled  '*An  act  for  the 
protection  of  agricultural  laborers,"  approved  December 
28th,  18K8,  and  the  act  entitled  "An  act  to  give  force  and 
effect  to  liens  in  favor  of  agricultural  laborers,"  approved 
October  10th,  186S.— Pamphlet  Acts,  1868,  pp.  252,  455. 
The  only  objection  taken  to  the  proceedings  in  the  court 
below,  is  that  the  affidavit  for  the  issuance  of  the  attach- 
ment was  not  subscribed  by  the  party  making  it,  or  by  any 
one  else  for  bimt    In  every  other  respect  tbe  affidavit 
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seems  to  be  regular  ;  but  it  is  not  subscribed  at  all  by  the 
party  making  it.  It  is  simply  the  plaintiff's  oath  reduced 
to  writing  without  his  subscription  of  his  name  to  it. 
There  was  a  motion  to  quash  the  attachment  for  this  omis- 
sion, which  was  overruled  by  the  circuit  court.  Then  there 
was  a  plea  in  abatement  interposed  to  abate  the  attach- 
ment, fcr  the  same  objection.  This  plea  was  demurred  to, 
and  the  demurrer  was  sustained  by  the  court ;  and  the 
plaintiff  was  permitted  to  amend  his  affidavit  by  subscrib- 
ing it.  These  rulings  of  the  court  were  excepted  to  and 
reversed  in  a  bill  of  exceptions  ;  and  the  case  is  brought  to 
this  court  by  consent,  under  the  authority  of  section  o486 
of  the  Revised  Code. 

The  attachment,  then,  was  not  issued  under  the  Code. 
The  act,  first  above  named,  repeals  all  laws,  and  parts  of 
laws,  contravening  its  provisions.  By  the  rule  prescribed 
in  the  Code,  the  oath  required  to  be  made,  before  the 
attachment  can  be  issued,  must  be  "reduced  to  writing  and 
subscribed  by  the  party"  making  it.  But  under  the  acts 
of  1868,  above  cited,  the  "affidavit"  for  the  issuance  of  the 
attachment  is  neither  required  to  be  reduced  to  writing  nor 
to  be  subscribed  by  the  party  making  it,  or  by  any  ona 
else  for  him. 

These  are  highly  beneficial  statutes  ;  the}-  have  been 
enacted  to  protect  a  highly  meritorious  class  of  our  fellow 
citizens  ;  and  they  should  be  construed  to  accomplish  this 
highly  important  end.  This  was  certainly  the  intent  of 
the  general  assembly.  Under  the  Code,  where  the  rule 
was  more  stringent  as  to  forms,  and  the  intent  of  the  legis- 
lature less  evident,  the  attachment  laws  were  required  to 
"  be  liberally  construed  to  advance  the  manifest  intention 
of  the  law."— Revised  Code,  §  z990,  2930.  This  manifest 
intention  of  the  law  can  not  be  advanced  by  driving  the 
plaintiff  from  court,  without  a  hearing  and  decision  on  the 
merits  of  his  case.  To  do  so  has  always  been  the  oppro- 
brium of  "right  and  justice."  It  is  putting  the/orm,  which 
is  nothing,  above  the  substance,  which  is  all. 

The  form  of  the  oath  required  in  this  case  is  different 
from  that  which  was  required  in  Hall  et  al.  v.  Brazleton,  40 
Ala.  406,     There  the  law  required  t;he  path  to  be  reduce^ 
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to  writing,  and  subscribed  by  the  party  making  it,  and  it 
specified  certain  requisites  in  order  to  make  the  oath  com- 
plete. Here  the  law  requires  a  simple  affidavit,  and  sub- 
scription by  the  party  making  it  is  not  one  of  its  essential 
or  enumerated  ingredients.  That  case,  then,  is  not  an 
authority  to  govern  this.  The  word  affidavit  is  a  very 
broad  term.  It  may  mean  an  oath  reduced  to  writing  and 
subscribed  by  the  party  making  it,  or  only  an  oath  in  writ- 
ing without  such  subscription. 

The  legal  definition  of  the  word  affidavit,  is  "an  oath  in 
writing,  sworn  before  some  judge  or  officer  of  a  court 
or  other  person  legally  authorized  to  administer  it ;  a 
sworn  statement  in  writing.  To  make  affidavit  to  a  thing, 
is  to  testify  to  it  upon  oath  in  writing." — 1  Burrill's  Law 
Diet.  68;  Shelton  v.  Berry,  19  Texas  Rep.  154;  3  Black. 
Com.  304,  marg. ;  1  Bouvier's  Law  Diet  12  edition,  p.  96, 
§  97. 

Again,  it  can  scarcely  be  doubted,  that  upon  the  princi- 
ples which  govern  the  conclusions  of  the  court  in  the  fore- 
going authorities,  and  the  purpose  and  intent  of  our 
statutes,  the  affidavit  in  this  case  could  have  been  amended. 
1  Tidd's  Prac.  p.  189,  marg.;  Revised  Code,  §§  2990,  2808, 
2809. 

The  above  objection  is  the  only  error  insisted  on  by  the 
counsel,  in  their  brief  on  behalf  of  appellants.  In  such 
case,  no  others  will  be  noticed.^Shepherd's  Digest,  p.  565, 
§  38. 

There  was  no  error  in  the  proceedings  in  the  court 
below.  The  order  and  judgment  of  the  circuit  court  is 
therefore  affirmed,  at  the  costs  of  appellants.  And  the 
circuit  court  will  proceed  in  the  cause  in  that  court  in  cour 
formity  with  opinion  and  according  to  law. 

Note  by  Reporter. — This  opinion  was  delivered  at  the 
January  term,  1870,  when  appellants  filed  a  petition  for  a 
rehearing,  which  was  held  under  advisement  until  the  pres- 
ent term.  Neither  the  briefs,  nor  the  argument  in  support 
of  the  application  for  rehearing,  came  into  the  Reporter's 
hands.  The  following  response  wfts  made  to  the  petitioij 
for  rehearing  hj — 
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PETERS,  J. — This  is  an  application  for  a  rehearing. 
It  is  based  upon  the  assumption  that  the  oath  required  for 
the  issuance  of  an  attachment,  which  was  made  on  the 
both  day  of  September,  1868,  can  not  be  amended. 

It  is  said  in  the  original  opinion  in  this  case  :  "Again,  it 
can  scarcely  be  doubted,  that  upon  the  principles  which 
govern  the  conclusions  of  the  court  in  the  foregoing  au- 
thorities, and  the  purpose  and  intent  of  our  statute,  the 
affidavit  in  this  case  could  have  been  amended." — 1  Tidd's 
Pr.  p.  189,  marg. ;  Shelton  vs.  Berry,  19  Texas  Rep.  154, 
8  Blackst.  Com.  304,  marg.  One  of  the  statutes  here 
alluded  to  is  in  these  words  :  "  The  attachment  law  must 
be  liberally  construed,  to  advance  the  manifest  intent  of 
the  law,  and  the  plaintiff,  before  or  during  the  trial,  must 
be  permitted  to  amend  any  defect  of  form  in  the  affidavit, 
bond  or  attachment ;  and  no  attachment  must  be  dismissed 
for  any  defect  in  or  want  of  a  bond,  if  the  plaintiff,  his 
agent  or  attorney,  is  willing  to  give  or  substitute  a  new 
bond."— Rev.  Code,  §  2990,  28j8,  2809. 

There  are  two  sections  of  the  Code  in  which  the  affida- 
vit required  to  authorize  the  issuance  of  attachment  is 
referred  to  ;  these  are  sections  2930  and  2961.  In  the 
former  the  oath  is  required  to  "be  reduced  to  writing  and 
subscribed  by  the  party  making  it,"  and  in  the  latter  it  is 
only  required  to  be  an  "affidavit  in  writing."  The  latter, 
therefore,  may  be  completed  without  the  signature  of  the 
affiant, — 19  Texas  R.  154,  supra;  3  Black.  Com.  304  ;  1  Bur. 
Law  Diet.,  word  affidavit.  Then,  the  signature  to  the  affi- 
davit thus  required  is  a  matter  of  form,  rather  than  sub- 
stance, as  the  oath  would  be  sufficient  without  the  sub- 
sciption.     It  is  then  amendable. 

This  best  comports  with  the  very  liberal  construction  of 
statutes  of  amendments  in  modern  practice.  They  are  in 
favor  of  justice,  and  are  to  be  most  largely  and  generously 
extended,  and  never  so  construed  as  to  defeat  the  remedy  ; 
as  would  be  the  case  in  this  instance,  if  the  amendment, 
here  insisted  on,  was  refused. —  Gillett  v.  Robbins,  12  Wis. 
319 ;  Stephens  v.  Frampton,  29  Mis.  263  ;  Leshade  v.  Barth, 
17  Cal.  285  ;  SwiUey  v.  Low,  13  La,  An.  412  j  Thomas  v, 
Horn^  21  Ga.  177, 
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The  statutes  upon  attachments,  being  all  upon  the  same 
subject,  are  to  be  construed  as  one  law.  When  so  con- 
strued, the  reasoning  in  the  original  opinion  shows  that  an 
affidavit  not  signed  by  the  affiant  would  be  sufficient.  If 
so,  the  signature  is  rather  a  matter  of  form  than  of  sub- 
stance, and  may  therefore  be  amended. 

The  rehearing  is  denied  with  costs. 


ALLEY  vs.  ADAMS. 

[PETiriOH  TO  CHA.NCB&Y  CrUBT  TO  COMPEL  A  SXBANOEB,  IN  POSSESSION  OF  A. 
MOBTQilGED  ENGINE  AND  FIXTUBES  SOLD  UNDBB  DECBEE  OF  FOBECLOSUBE, 
TO  DELIVER  TO  PUBCHA8EB  CEBTAIN  FIXTUBES  CLAIMED  BY  STBANOEB  AS  HIS 
PBOPEBTY  AND  NOT  BELONGING  TO  ENGINE.  ] 

1.  Intermingling  lof  goods  ;  when  toill  change  ownership  of. — When  goods 
are  intermixed  willully  without  mutaal  consent,  the  entire  property 
belongs  to  him  whose  property  was  originally  invaded,  if  its  distinct- 
ive character  is  thereby  destroyed.  If,  however,  the  goods  can  be  easily 
distinguished  and  separated,  no  change  of  ownership  takes  place. 

Appeal  from  Chancery  Court  of  Macon. 
Heard  before  Hon.  N,  W.  Cocke, 

The  facts  are  sufficiently  stated  in  the  opinion. 

G.  W.  GuNN,  for  appellant. 

Neither  the  docket  nor  transcript  gives  the  name  of 
counsel  for  appellee. 

B.  F.  SAFFOLD,  J.— William  Alley  sold  to  Charles  M. 
•Caldwell  and  others  a  steam-mill  engine,  and  the  fixtures 
pertaining,  and  took  a  mortgage  on  the  property  to  secure 
the  payment  of  the  purchase-money.  Afterwards,  on  a 
bill  by  him  against  them,  the  mortgage  was  foreclosed  and 
the  property  sold  by  the  register.     After  the  execution  of 
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the  mortgage  and  before  the  sale,  the  engiue  was  moved 
and  put  on  Adams'  land.  At  the  sale  the  appellant  be- 
came the  purchaser.  She,  not  being  able  to  obtain  from 
the  appellee,  into  whose  possession  the  mortgaged  prop- 
erty had  passed,  all  the  articles  claimed  by  her  under  the 
sale,  petitioned  the  court  to  compel  him  to  surrender  them. 
He,  in  response  to  a  notice  to  show  cause  why  the  prayer 
of  the  petition  should  not  be  granted,  answered  that  he 
was  and  had  been  willing  to  surrender  what  justly  belonged 
to  the  appellant,  but  there  were  certain  specified  articles, 
to-wit,  a  steam  chest,  feed  pipe,  mill  rocks  and  gearing, 
<fec.,  which  had  never  belonged  to  the  mortgagors,  and 
were  not  included  in  the  mortgage,  but  had  been  purchased 
by  him,  since  the  execution  of  the  mortgage,  and  attached 
to  the  mortgaged  machinery,  and  these  were  his  own  prop- 
erty ;  that  they  could  readily  be  detached  without  injury, 
and  were  known  and  easily  distinguishable  from  the  other 
machinery.  These  facts  were  sustained  by  the  proof.  The 
chancellor  granted  the  relief  asked  respecting  such  portions 
of  the  property  as  were  embraced  in  the  mortgage,  but  re- 
fused to  require  the  appellee  to  deliver  the  specified  arti- 
cles purchased  by  him,  and  taxed  the  petitioner  with  the 
costs.     From  this  judgment  she  appeals. 

It  is  not  claimed  by  the  appellant  that  the  articles  she 
seeks  to  recover  were  included  in  the  mortgage.  Her  prop- 
osition is  that  they  were  so  joined  to  those  which  she  pur- 
chased they  could  not  be  severed.  They  are  not  fixtures 
because  they  are  not  annexed  to  the  freehold. — Chit,  on 
Contracts,  314.  Property  in  goods  and  chattels  may  be  ob- 
tained by  accession,  under  which  is  included  admixture  or 
confusion  of  goods. — Kent's  Cora,  vol  2,  p.  360.  When 
goods  are  intermixed  willfully  without  mutual  consent,  the 
entire  property  belongs  to  him  whose  property  was  origin- 
ally invaded,  and  its  distinctive  character  destroyed.  But 
if  the  goods  can  be  easily  distinguished  and  separated,  no 
charge  of  property  takes  place. — Ih.  364. 

In  this  case  the  answer  of  the  appellee,  and  the  affidavits 
in  support  of  it — there  was  no  contradictory  evidence  what- 
ever— specify  distinctly  the  articles  claimed  and  retained  by 
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the  appellee,  and  state  unequivocally  that  they  can  be  sep- 
arated from  the  mortgaged  property  without  injury  to  it. 
The  decree  is  aflfirmed. 


COX  vs.  MOBILE  &  GIRARD  RAILROAD  CO. 

[biix  in  equitt  to  enjoin  judgment  at  law.] 

1.  Bill  in  chancery,  motion  to  dismiss  for  tcant  of  equity  ;  allegations  of,  must 
he  taken  as  true. — On  a  motion  to  dismiss  a  bill  for  want  of  equity,  the 
allegations,  whether  in  the  bill,  or  of  the  exhibits,  which  are  a  part  of 
the  bill,  must  'be  taken  as  absolutely  true,  unless  they  contradict  each 
other,  or  are  so  made  as  to  impair  their  own  force. 

2.  Surety  on  promissory  note ;  what  releases. — The  extension  of  the  time 
for  the  payment  of  a  promissory  note,  by  agreement  between  the  payee 
ftnd  the  principal  maker  of  the  note,  without  the  consent  or  ratification 
of  the  surety,  discharges  the  surety.  The  actual  payment  of  $120  extra 
interest,  as  a  consideration  for  such  agreement,  is  sufficient. 

3.  Bill  for  new  trial  after  judgment ;  when  has  equity. — A  bill  for  new  trial 
after  judgment  at  law,  is  not  without  equity,  when  it  alleges  and  sets 
out  in  the  bill  newly  discovered  evidence  which  shows  that  the  com- 
plainant was  discharged  from  all  liability  at  the  date  of  the  trial  at  law, 
but  which  could  not  then  be  made  to  appear  by  proof,  though  it  existed, 
but  of  which  complainant,  after  using  all  due  diligence,  then  had  no 
knowledge,  or  opportunity  of  knowing,  and  which  was  discovered  after 
the  trial  at  law. 

4.  Same;  diligence,  what  sufficient. — When  the  bill  shows  that  the  com- 
plainant used  such  diligence  to  discover  the  new  evidence,  as  was  in 
his  power,  before  the  trial  at  law,  and  failed,  this  is  sufficient  diligence. 

5.  Same,  admission  of  facts  by  demurrer  for  want  of  equity  ;  effect  of — The 
admission,  by  demurrer,  to  the  bill  for  want  of  equity,  of  the  truth  of 
facts  which  show  that  after  the  trial  at  law,  the  complainant  discovered 
new  evidence  which  completely  established  his  discharge,  is  an  admis- 
sion  of  the  fact  of  the  discharge.  Such  admission  is  not  merely  cumu- 
lative  evidence  of  the  existence  of  the  discharge,  but  is  an  admission 
of  the  fact  of  the  discharge  itself. 

6.  Promissory  note,  past  due;  now  transferree  holds. — The  transferree  of  a 
promissory  note,  after  it  is  due,  takes  it  just  as  the  transferror  held  it. 

Appeal  from  the  Chancery  Court  of  Macon. 
Heard  before  Hon.  N.  W.  Cocke. 
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This  was  a  bill  in  equity  exhibited  by  the  appellant 
against  the  appellee,  and  sought  to  enjoin  a  judgment  at 
law. 

In  the  year  1850,  appellant,  as  a  mere  surety,  signed  a 
note  made  by  one  Cleckly  to  one  Lampkin,  due  January 
1st,  185 1.  Suit  was  brought  on  this  note,  and  resulted  in 
a  judgment  against  appellant,  at  the  fall  term  of  Macon 
circuit  court,  1858 ;  on  appeal  to  the  supreme  court,  this 
judgment  was  reversed,  and  a  new  trial  was  had,  and  judg- 
ment again  rendered  against  complainant  at  the  fall  term, 
1866,  of  the  Macon  circuit  court,  and  it  is  this  latter  judg- 
ment which  appellant  seeks  to  enjoin,  on  the  ground  of 
newly  discovered  evidence  since  the  trial  at  law,  &c. 

The  bill  alleges  that  complainant  was  only  the  surety  of 
Cleckly  on  the  note  to  Lampkin  ;  that  Cleckly  and  Lamp- 
kin,  without  the  knowledge  or  consent  of  complainant, 
made  an  agreement  extending  the  time  for  the  payment  of 
the  note,  after  its  maturity  for  several  years,  on  considera- 
tion of  extra  interest,  at  12|  per  cent,  per  annum,  which 
Cleckly  paid  Lampkin  for  the  extension  ;  that  at  the  ma- 
turity of  the  note,  Cleckly  had  ample  property  to  pay  the 
same,  but  afterwards  failed  and  became  insolvent,  and  the 
note  was  transferred  to  appellee  ;  that  defendant  defended 
the  suits  at  law  on  this  ground — that  he  "  believed  he  would 
necessarily  have  to  rely  on  Cleckly  to  establish  said  trans- 
actions between  Lampkin  and  Cleckly,  and  did  not  at  that 
time  know,  and  had  no  reason  to  believe,  that  said  trans- 
actions, extensions,  consideration  paid,  &c.,  were  known  to 
any  other  person  than  said  Cleckly,  although  he  made  dili- 
gent inquiry,  and  for  the  purposes  of  making  him  a  com- 
petent witness,  released  him,  &c. ;  that  he  then  had  inter- 
rogatories propounded  to  him,  where  he  then  resided  in 
Georgia,  which  said  interrogatories  said  Cleckly  answered  ; 
but  from  cause  unknown — probably  on  account  of  the  con- 
fused business  affairs  of  Cleckly — he  answered  in  a  manner 
not  so  clear  and  full  as  complainant  had  a  right  to  expect, 
from  what  Cleckly  before  that  time  stated  to  him  he  would 
prove  on  the  trial ;  that  a  judgment  was  rendered  against 
complainant  in  1858,  which,  on  appeal  to  the  supreme 
court,  was  reversed  and  the  cause  remanded  to  the  oirouit 
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court ;  that  in  the  meantime  Cleckly  had  returned  to,  and 
was  a  resident  of,  Macon  county,  and  complainant  had  him 
subpoenaed  to  appear  as  a  witness,  but  that  about  two  weeks 
before  the  trial  Cleckly  departed  this  life,  so  that  complain- 
ant was  deprived  of  his  evidence,  and  judgment  was  again 
tendered  against  complainant ;  that  at  neither  of  these  tri- 
als did  complainant  know  that  any  one  else  besides  Cleckly 
knew  of  these  payments,  indulgences,  &c.,  nor  had  he  any 
reason  so  to  believe ;  that  since  the  last  trial,  feeling  himself 
aggrieved,  and  that  great  injustice  had  been  done  him,  he 
frequently  spoke  of  the  matter  among  his  friends  and  neigh- 
bors, and  in  this  way  for  the  first  time  learned  that  there 
was  one  among  them  who  knew  of  the  transactions  between 
Lampkin  and  Cleckly,  the  indulgence  granted,  the  consid- 
eration therefor,  &c. ;  that  on  account  of  said  indulgence, 
transactions,  &c.)  complainant  was  released  from  all  liabil- 
ity on  the  note,  and  that  judgment  against  complainant  is 
unjust  and  wrong." 

Attached  to  the  bill,  as  an  exhibit,  was  an  affidavit  of 
W.  A.  Warsden,  which,  in  substance,  stated  that  he  saw 
Cleckly  pay  Lampkin  one  hundred  and  ten  dollars  and  one 
hundred  and  twenty-five  dollars,  in  order  to  get  the  exten- 
sion mentioned,  and  that  the  said  Cleckly  and  Lampkin 
made  the  agreement  and  did  extend  the  payment  of  the 
note  from  January  1st,  1851,  to  January  1st,  1855.  The 
affiant  stated  in  the  affidavit  how  he  happened  to  be  pres- 
ent, and  what  occurred  to  impress  it  on  his  mind^  and  that 
Cox's  knowledge  that  affiant  knew  anything  of  the  trans- 
action was  accidental,  growing  out  of  a  conversation  Cox 
had  about  the  "  hardness  of  his  case." 

The  chancellor,  on  motion,  dismissed  the  bill  for  want  of 
equity,  on  the  ground  that  due  diligence  had  not  been 
shown  ;  citing,  on  this  point,  Lee  dc  Norton  v.  Bank  of  Co- 
lumbus, 2  Ala.  20 ;  Taliaferro  v.  Br.  Bank,  &c,,  23  Ala.  755  ; 
French  v.  Garner  et  al.,  7  Porter ;  Weaver  v.  State,  JiO  Ala. 
63 ;  and  secondly,  because  the  discovery  of  parol  cumula- 
tive testimony  to  a  fact  that  was  in  issue  in  the  trial  at  law, 
is  not  a  sufficient  ground  for  granting  a  new  trial,  citing 
McDougald's  Adm'r  v.  Dougherty,  39  Ala.  434. 
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Watts  &  Teoy,  for  appellant. 
Stone,  Clopton  &  Clanton,  contra. 

PETERS,  J. — This  is  an  application  in  chancery,  in  the 
nature  of  a  motion  for  a  new  trial  at  law.  The  bill  was 
dismissed  upon  demurrer  for  want  of  equity.  In  such  a 
case  the  allegations  of  the  bill  are  in  lieu  of  the  facts 
stated  in  the  affidavits  in  support  of  a  motion  for  a  new 
trial.  On  a  motion  to  dismiss  for  want  of  equity,  the  alle- 
gations of  the  bill  must  be  taken  as  absolutely  true,  unless 
they  contradict  each  other,  or  are  so  made  as  to  impair 
their  own  force.  A  new  trial  is  granted  for  the  sake  of 
obtaining  justice. — 2  Tidd  Pr.  905,  marg.  A  new  trial 
will  be  granted  in  equity  in  case  of  newly  discovered  evi- 
dence, for  fraud,  surprise  or  the  like,  where  the  party  has 
been  deprived  of  the  means  of  defense  by  circumstances 
beyond  his  control. — 3  Gra.  <fe  Wat.  on  New  Trials,  p.  1455 ; 
DouUeday  v.  Makeplace,  4  Blackf.  9 ;  Floyd  v.  Jayne,  6 
John  Ch.  479;  2  Story  Eq.  173;  Carrington  v.  Holabard, 
17  Conn.  539. 

Here  the  newly  discovered  proof  shows  that  there  was  a 
contract  between  the  creditor  and  the  debtor  without  the 
consent  of  the  surety,  to  extend  the  time  of  the  payment  of 
the  note,  and  that  the  debtor  had  actually  paid  to  the 
creditor  one  hundred  and  ten  dollars  in  money  on  this  con- 
tract, and  that  the  time  of  the  payment  of  the  note  was 
extended  until  the  first  of  January,  1855.  This  note  was 
due  in  1851.  This  payment  was  made  in  extra  interest. 
At  the  time  it  was  made  the  creditor  declared  that  he  did 
not  look  to  Cox,  the  security,  for  the  payment  of  the  note, 
but  to  the  debtor,  the  principal  maker  of  the  note,  alone 
for  payment.  This  agreement  undoubtedly  discharged 
the  surety  to  the  note.  —Cox  v.  Mobile  &  Girard,  Railroad 
Company,  37  Ala.  320.  The  demurrer  to  the  bill  admits 
these  facts  to  be  true.— Mitf.  Ch.,  p.  107,  108.  Then  the 
complainant.  Cox,  the  appellant  in  this  suit,  was  legally 
discharged  from  all  liability  on  the  note  upon  which  he 
was  sued  at  the  time  of  the  trial  at  law.  Under  such  cir- 
cumstances it  would  be  unjust  to  make  him  pay  the  note. 
This  injustice  must  be  committed  if  the  judgment  against 
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him  is  permitted  to  stand.  This  would  be  unconscientious 
and  inequitable,  unless  there  are  other  principles  of  equity 
which  intervene  to  justify  this  inequity. 

It  is  a  principle  of  equity  jurisprudence,  that  if  a  party 
litigant  has  a  sufficient  defense  at  law,  that  it  must  be 
exerted  there  with  proper  diligence,  else  a  court  of  chan- 
cery will  not  interpose  to  give  relief ;  for  this  would  be  to 
relieve  his  negligence  and  not  his  misfortune. 

Here  the  bill  shows  that  the  testimony  set  out  in  the 
affidavit  of  Warsden,  which  clearly  establishes  the  above 
facts,  was  wholly  unknown  to  the  appellant  Cox  at  the  time 
of  the  trial  at  law,  and  no  ordinary  diligence  could  have 
discovered  it ;  because  it  was  not  known  by  Cox  to  exist, 
nor  did  he  have  any  reason  to  suspect  its  existence.  It 
was  newly  discovered  testimony  of  such  a  character  as 
would  have  justified  a  new  trial  at  law,  had  it  been  discov- 
ered in  time  to  have  made  it  the  basis  of  an  application  in 
the  court  at  law. 

Warsden's  affidavit  is  a  part  of  the  bill.  The  demurrer 
admits  the  facts  stated  in  the  bill.  This  admits  the  facts 
in  the  affidavit.  If  these  facts  are  true,  then  it  is  also  true 
that  Cox  was  discharged  from  all  liability  on  the  note  at 
the  date  of  the  trial.  But  his  defense  failed,  because  he 
was  not  able  to  prove  it  at  the  time  of  the  trial.  This 
does  not  make  the  affidavit  merely  cumulative  evidence. 
Such  evidence  merely  strengthens  other  evidence  of  a  like 
kind.  This  may  leave  the  question  of  discharge  still  in 
doubt,  and  as  this  doubt  has  been  once  submitted  to  a  jury, 
and  they  have  resolved  it  against  the  appellant,  the  same 
doubt  will  not  be  again  submitted  in  a  different  forum  for 
a  second  resolution,  under  more  favorable  circumstances 
than  it  was  heard  at  first.  This  would  be  giving  a  court 
of  equity  the  power  to  review  the  verdict  of  a  jury,  which 
is  not  permitted. — Simpson  v.  Hart,  1  John.  Ch.  91.  The 
jury  say  by  this  verdict  that  there  was  no  discharge  proven 
before  them.  Hence  it  did  not  exist,  so  far  as  their  inquiry 
extended.  Here  it  is  admitted  that  the  discharge  did  exist 
at  the  time  of  the  trial  at  law,  but  the  proof  that  estab-^ 
lished  it  was  not  then  known  to  the  appellant,  and  no 
ordinary  diligence  could  then  have  discovered  this  proof, 
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but  that  it  has  been  since  discovered,  and  as  soon  as  it 
was  discovered,  this  bill  was  filed.  This  takes  this  case 
without  the  rule  that  a  new  trial  will  not  be  granted  on 
merely  cumulative  evidence. — Dougald's  Admr.  v.  Dough- 
erty, 39  Ala.  409. 

This  objection  is  rather  technical  at  best.  It  has  noth- 
ing of  justice  in  it.  And  it  is  an  unhappy  use  of  a  tech- 
nicality when  it  is  resorted  to  in  order  to  defeat  the  great 
end  of  all  litigation — the  attainment  of  "right  and 
justice."— Const.  Ala.,  1867,  §  15. 

If  Lampkin  discharged  the  appellant  from  all  liability  on 
the  note  by  the  agreement  to  extend  the  time  of  payment 
and  received  the  consideration,  as  the  bill  clearly  shows, 
he  had  no  right  to  compel  the  appellant  to  pay  it.  His 
right  to  do  this  was  utterly  gone  as  soon  as  this  agreement 
was  entered  into  and  the  consideration  was  paid. — 37  Ala. 
320,  supra.  The  railroad  company  stand  in  Lampkin's 
shoes.  He  could  only  transfer  to  them  the  right  that  was 
in  himself,  and  no  more.  Nemo  plus  juris  ad  alienuni 
transferre  potest,  quam  ipse  habet. — Coke,  Litt.  309,  b ; 
2  Kent,  324,  marg. 

The  learned  chancellor  erred  in  dismissing  the  bill  for 
want  of  equity.  His  decree  is,  therefore,  reversed,  and  this 
cause  is  remanded  for  further  proceeding  in  the  court 
below,  in  conformity  with  this  opinion.  The  appellee 
will  pay  the  costs  of  this  appeal. 


LAWSON  vs.  MILLER 

[debt   on   PBOMISBOEY   NOTE   GIVEN  AFTER   THE   WAB  IN  BENEWAL  OF   A  NOTE 
GIVEN   FOB   LOAN   OP   CONFEDEEATE   TBEASUBY-NOTES   IN    1862.] 

1.  Confederate  treasury-notes  :  note  for  loan  of ,  void. — A  promissory  note 
given  by  one  citizen  of  this  State  to  another,  during  the  late  insar- 
rection,  and  payable  in  this  State  for  a  loan  of  Confederarte  treasury- 
notes,  is  illegal  and  void. 
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2,  Same  ;  A  promissory  note  made  in  this  State,  since  the  suppression 
of  the  late  rebellion,  in  renewal  of  such  a  note,  is  also  illegal  and  void, 
and  no  action  can  be  maintained  thereon.  (Ordinance  38,  CJonvention 
1867.) 

Appeal  from  Circuit  Court  of  Hale. 

Tried  before  A.  Benners,  Esq.,  an  attorney  of  the 
court,  under  §  758  of  the  Revised  Code,  the  presiding  judge 
having  been  of  counsel. 

The  facts  upon  which  the  decision  is  based  will  be  found 
in  the  opinion. 

G.  M.  DusKiN,  for  appellant. 

W.  &  J.  Webb,  contra. — "  Illegstlity  of  consideration," 
when  relied  on  as  a  defense,  must  be  specially  plead. — See 
Ist  vol.  of  Chitty  on  Plead.  (14th  ed.)  p.  515,  616  and  517, 
note  h. 

But,  if  this  special  plea  in  this  case  should  be  held  to 
have  put  in  issue  the  legality  of  the  consideration  of  con- 
tracts given  and  executed  for  a  loan  of  Confederate  cur- 
rency, we  maintain  the  proposition — "  that  a  loan  of  Con- 
federate treasury-notes  was  a  good  and  legal  consideration 
to  support  a  promise  to  pa^^ ,"  unless  it  be  affirmatively 
shown,  that  such  loan  was  obtained  for  some  illegal  pur- 
pose, (such  as  to  hire  a  substitute  to  go  in  the  Confederate 
army,)  made  known  at  the  time  to  the  party  making  the 
loan. 

Wherever  the  loan  was  made,  as  in  the  case  at  bar,  by 
one  citizen  of  the  State  of  Alabama  to  another  citizen  of 
the  same  State  in  the  usual  and  ordinary  transactions  of 
business,  and  for  no  illegal  object  or  purpose,  at  a  time 
when  there  was  no  other  currency  or  circulating  medium 
in  the  State,  and  when,  consequently,  the  people  had  to 
pay  and  receive  payment  in  that  currency  or  not  at  all, 
Confederate  money  must  be  held  to  have*  been,  at  such  a 
time,  and  between  such  parties,  so  situated,  a  good  and 
legal  consideration  for  a  promise  to  pay. 

But  the  appellant  will  urge  that  the  Confederate  govern- 
ment was  illegally  organized  for  the  purpose  of  making 
40 
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war  upon  the  United  States,  and  the  treasury-notes  of  the 
Confederate  States  were  issued  by  it  to  enable  it  so  to 
make  its  war  upon  the  government  of  the  United  States. 
Conceding  all  that  to  be  true,  yet  it  does  not  follow  as  a 
matter  of  course  that  every  citizen  of  this  and  every  other 
Southern  State,  who,  during  the  war,  received  and  paid  out 
Confederate  money,  was  guilty  of  an  illegal  act.  Nor  does 
it  follow,  nor  is  it  true,  that  a  loan  of  Confederate  money 
is  such  an  illegal  consideration,  as  that  it  will  not  support 
the  contract. 

The  laiv  does  notforhid  or  condemn  that  ivhich  is  a  matter 
of  necetsity.  What  could  have  been  a  matter  of  greater 
necessity,  than  for  citizens  of  this  State,  who  had  no  other 
currency  or  medium  of  exchange  for  three  years,  during 
that  time,  to  receive  and  pay  out  Confederate  money  or 
treasury-notes  ?  For  them  so  to  do,  was  a  daily  necessity ,1 
In  the  every  day  transactions  of  life,  it  was  impossible,  du- 
ring that  time,  when  there  was  no  other  money  in  circula- 
tion, to  avoid  using  and  receiving  this  money.  And  if  the 
loan  is  not  affirmatively  shown  to  have  been  made  for  the 
purpose  of  aiding  the  rebellion,  or  for  some  other  illegal 
object,  its  loan  could  not  be  illegal,  and  if  the  money  is 
shown  to  be  of  value,  it  will  and  must  support  the  promise 
to  pay. 

In  no  work  on  the  subject  of  contracts,  have  I  been  able 
to  find  anything  of  this  kind  as  one  of  consideration  so 
illegal  as  to  vitiate  the  contract  based  upon  it. — See  1st 
vol.  Parsons  on  Contracts,  (last  ed.)  pp.  456,  459,  and  Story 
on  Contracts  (ed.  18 14)  p.  87,  &c.  Where  is  the  law  to  be 
found  which  so  declares  it  to  be  illegal  ? 

The  illegalhty  of  the  Confederate  government,  and  its 
issue  of  these  treasury-notes,  is  too  remote  to  affect  this 
contract.  None  of  the  parties  to  this  suit  are  shown  to 
have  had  any  connection  with  that  government  or  the  issu- 
ing of  these  notSs.  The  supreme  court  of  the  United 
States,  in  the  case  of  Armstrong  v.  Toler,  reported  in  11th 
Wheat.  Bep.  p.  268,  in  the  opinion  of  the  court  by  C.  J. 
Marshall,  he  quotes  the  following  language  used  by  the 
court  below,  and  in  his  opinion  reaffirms  it  to  be  a  correct 
exposition  of  the  law,  viz ;  "  But  if  the  promise  be  uncon- 
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Dected  with  the  legal  act,  and  is  founded  on  a  new  consid- 
eration, it  is  not  tainted  by  the  act,  although  it  was  known 
to  the  party  to  whom  the  promise  was  made,  and  although 
he  was  the  contriver  and  the  conductor  of  the  illegal  act ;" 
and  in  the  same  case  that  learned  judge  decides—"^  the  ille- 
gal act  is  not  the  consideration  of  the  contract,  and  is  entirely 
disconnected  from  it,  the  contract  is  valid,  though  the  occasion 
for  making  the  contract,  arose  out  of  the  existence  of  the  illegal 
ad."— Curtis  U.  S.  Sup.  Ct.  Rep.  vol.  6th,  p.  588.  And  in 
the  case  of  Rawdon  v.  Toby,  as  reported  in  11th  How.  U. 
S.  Sup.  Ct.  Rep.  p.  517,  in  18th  vol.  of  Curtis'  Sup.  Ct.  Rep. 
p.  6cl5,  which  was  a  suit  brought  to  enforce  the  payment  of 
notes  given  for  the  purchase  of  negroes  imported  from 
Africa  into  Texas  in  1835;  The  plea  offered  was  illegality 
of  the  importation  of  the  negroes. 

On  this  point.  Justice  Grier,  delivering  the  opinion  of 
the  courf.,  uses  this  language,  pertinent  to  the  case  at  bar : 
"  On  the  argument  here  it  was  endeavored  to  be  supported 
on  the  ground  that  the  notes  were  void,  because  the  intro- 
duction of  African  negroes  both  in  Cuba  and  Texas  was 
contrary  to  law.  But  in  neither  point  of  view  will  these 
facts  constitute  a  defense  in  the  present  case.  If  these 
notes  had  been  given  on  a  contract  to  do  a  thing  forbidden 
by  law,  undoubtedly  they  would  be  void."  But  the  court 
adds,  that  the  plaintiff  "  had  no  connection  with  the  orig- 
inal illegal  act  of  introducing  the  negroes  contrary  to  law.' 
In  that  same  case  of  Rawdon  v.  Toby,  the  court  goes  on  to 
say — "  If  the  defendant  should  be  sued  for  his  tailor's  bill, 
and  come  into  court  with  the  clothes  on  his  back,  and  plead 
that  he  was  not  bound  to  pay  for  them,  because  the  im- 
porter had  smuggled  the  cloth,  he  would  present  a  case  of 
equal  merit  and  parallel  with  the  present,  but  would  not  be 
likely  to  have  the  verdict  of  the  jury  or  the  judgment  of 
the  court  in  his  favor." 

The  same  reasoning  urged  by  Judge  Grier  with  so  much 
force,  is  applicable  to  the  case  of  Miller  v.  Lawson,  now  un- 
der discussion.  Miller  had  no  more  connection  with  the 
authorities  at  Richmond  of  the  Confederate  government, 
or  with  the  illegal  act  of  issuing  these  treasury-notes,  than 
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did  the  purchaser  of  the  tailor's  suit  of  clothes  with  the 
illegal  smuggling  of  the  goods  from  which  it  was  inade. 

In  addition  to  the  cases  cited  on  the  point  discussed 
above,  I  refer  to  Story  on  Conflict  of  Laws,  (2d  edition,) 
§§  248,  249,  250 ;  and  Story  on  Contracts,  §  227,  p.  146. 

But  there  are  some  later  cases  than  those  above.  I  refer 
to  Phillips  V,  Hooker,  in  which  Judge  Pearson  of  North 
Carolina  rendered  an  able  opinion,  to  be  found  in  the  num- 
ber of  the  American  Law  Register  for  the  month  of  Octo- 
ber, 1868. 

In  the  case  of  KepeVs  Adm'r  v.  Petersburg  R.  R.  Co.,  (to 
be  found  in  the  January  number,  1869,  of  the  American 
Law  Eeview,)  Judge  Chase,  presiding  over  the  U.  S.  cir- 
cuit court,  at  Richmond,  Va.,  rendered  a  decree  for  a  divi- 
dend declared  by  the  company  in  Confederate  money.  It 
was  in  a  suit  instituted  by  a  stockholder  in  that  road,  for 
the  recovery  of  a  dividend  ascertained  and  declared  during 
the  reign  of  the  Confedrate  government ;  declared  for  so 
many  dollars,  and  founded  upon  the  excess  of  the  receipts 
of  that  road  over  its  disbursements  in  Confederate  money. 

The  opinion  of  Judge  Chase  says  :  "At  the  time  several 
of  the  dividends  were  declared,  the  chief  currency,  and 
when  the  others  were  declared,  almost  the  entire  currency 
of  that  part  of  the  country  in  which  the  railroad  was  oper- 
ated, was  in  Confederate  notes  ;  and  whatever  currency  of 
bank  notes  there  may  have  been  in  circulation,  was  of  no 
greater  real  value.  This  currency  may  fairly  he  said  to  have 
been  imposed  on  the  country  by  irresistible  force.  There  was 
no  other  in  which  the  current  daily  transactions  of  business 
could  be  carried  on,  and  there  could  be  no  other  while  the 
rebel  government  kept  control  of  the  rebel  States.  The 
necessity  for  using  this  currency  was  almost  the  same  as 
the  necessity  to  live.  No  protest,  no  resistance,  could 
avail  anything.  At  the  same  time  this  currency,  though  it 
depreciated  rapidly,  had  a  sort  of  value.  Its  redemption, 
though  improbable,  was  not  impossible,  and  until  the 
downfall  of  the  Confederacy  it  had  a  greater  or  less  degree 
of  purchasing  power. 

After  assigning  other  and  additional  arguments,  Judge 
Chase  renders  a  decree  for  the  value  of  the  dividend  in  the 
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present  legal  currency  of  the  United  States ;  a  decree 
which  had  no  other  foundation  or  consideration  than  the 
Confederate  money  received  by  the  railroad. 

In  the  case  of  Miller  v.  Gould,  38  Georgia  Reports, 
where  a  contract  was  made  between  two  citizens  of  the 
late  Confederate  States  during  the  war,  on  the  12th  day  of 
July,  1862,  payable  three  years  after  date,  the  considera- 
tion of  which  was  Confederate  treasury  notes,  the  only 
circulating  currency  at  that  time,  and  which  was  recog- 
nized as  laioful  by  the  assumed  authority  which  had  the 
actual  possession  and  control  over  the  territory  and  people 
at  the  time  the  contract  was  made, — "Held,  that  although 
the  issuing  of  such  notes  by  the  assumed  Confederate 
authority  for  the  purpose  of  carrying  on  a  war  against  the 
government  of  the  United  States,  may  have  been  illegal, 
as  against  that  government  and  the  citizens  thereof,  who, 
during  the  war,  were  under  the  actual  protection  of  that 
government,  outside  of  the  lines  of  the  assumed  Confeder- 
ate authority  ;  yet,  such  a  contract  made  between  citizens 
residing  within  the  lines  of  the  assumed  Confederate  au- 
thority, in  their  ordinary  business  transactions,  between 
themselves,  and  having  no  connection  with  the  prosecution 
of  the  war  against  the  United  States,  is  not  an  illegal  con- 
sideration, as  between  the  contracting  parties  themselves,  they 
having  made  the  contract  under  the  assumed  authority, 
which  was  then  over  them,  (whether  rightfully  or  wrong- 
fully assumed,  is  not  now  the  question.)  recognized  the 
currency  as  legal  and  valid  at  the  time  the  contract  was 
made ;  therefore,  as  between  the  contracting  parties  them- 
selves, the  plaintiff  below  is  entitled  to  recover." — See 
Miller  v.  Gould,  38  Ga. 

In  a  recent  case  decided  by  Judge  Chase,  [I  regret  I 
have  not  the  full  facts  and  case  before  me,]  the  facts  were 
about  these :  "An  insurance  company,  doing  business  in 
New  York,  had  an  agency  during  the  war  in  the  city  of 
Richmond,  and  the  agent  of  the  company  in  Richmond 
received  from  a  citizen  of  Richmond,  who  held  a  life  policy 
in  the  company,  payment  of  the  annual  premiums  in  Con 
federate  money.  The  party  whose  life  was  insured  died 
&nd  sinc§  tb§  Wftr  tb©  wi4QW  qI  th©  deceased  brought  suit 
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on  the  policy  for  the  recovery  of  the  amount  stipulated  to 
be  paid.  The  suit  was  resisted  by  the  company,  on  the 
ground  that  Confederate  money  would  not  support  the 
promise  to  pay.  Judge  Chase  gave  judgment  in  favor  of 
the  holder  of  the  policy. 

Neither  the  civil  or  criminal  law,  statutory  or  common, 
forbids  and  pronounces  illegal  any  act  or  contract  ivhich  is 
a  matter  of  necessity.  In  criminal  jurisprudence,  the  law  of 
self-defence,  justifying  even  to  the  taking  of  life,  is  an 
illustration  of  this  proposition.  So  in  the  case  of  a  ship- 
wrecked mariner,  cast  on  shore  without  bread  to  sustain 
life,  would  be,  in  any  court  in  the  world,  held  perfectly 
justifiable  in  appropriating  for  that  purpose,  to  his  own 
use,  anything  which  he  might  seize  that  would  afford  nour- 
ishment.    Necessitas  excusat  legem." 

Judge  Chase,  in  his  opinion  delivered  in  the  case  of  The 
State  of  Texas  v.  White,  Childs  et  at,  uses  an  argument 
drawn  from  this  law  of  necessity,  to  pronounce  valid  even 
some  acts  of  the  government  of  Texas,  during  the  late 
war — **  acts  necessary  for  peace  and  good  order." 

In  these  States  during  the  period  of  the  late  war,  when 
there  was  no  other  medium  of  exchange,  of  barter  and  of 
sale  than  the  Confederate  currency,  it  can  not  be  held  for 
one  moment  that  every  citizen  of  such  States,  who  either 
received  or  paid  out  Confederate  money  was  guilty  of  an 
act  illegal,  and  to  be  illegal  it  must  be  pronounced  illegal 
either  by  statute,  or  by  the  principles  of  common  law.  It 
is  not,  and  will  not  be  contended  that  there  is  any  statute 
on  this  subject.  Then,  to  make  the  receiving  and  paying 
out  of  these  notes,  and  every  act  of  such  receiving,  &c.,  to 
be  illegal,  the  principles  of  common  law  must  be  so  plain, 
and  so  strong,  as  to  overcome  that  most  potent  argument 
of  "necessity."  Is  there  any  such  rule  at  the  common  law  ? 
Judge  Story,  in  his  work  on  Contracts,  says  :  "  A  contract 
may  be  illegal  because  it  contravenes  the  principles  of 
common  law,  or  the  special  requisitions  of  a  statute  ;  the 
former  illegality  exists  whenever  it  violates  public  policy 
or  morality." 

The  public  policy  of  what !  I  answer  of  the  State  and 
government  under  which  the  parties  live,  and  make  tl^e 
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contract.  Whatever  might  have  been  the  prohibition, 
arising  from  public  policy,  which,  during  the  late  war,  pro- 
hibited a  citizen  of  the  State  of  New  York,  (then,  and  now 
under  the  government  of  the  United  States,)  from  trading 
with  a  citizen  of  the  State  of  Alabama,  in  and  for  these 
treasury  notes,  or  from  making  a  contract  based  upon  them 
as  a  consideration,  yet  the  same  rule  of  prohibition,  aris- 
ing from  public  policy,  does  not  apply  to  a  contract 
between  two  citizens  of  the  State  of  Alabama,  at  a  time 
when  that  State  was  under  the  dominion  and  arbitrary 
power  of  the  Confederate  government.  The  public  policy 
referred  to  by  Judge  Story  must  be  the  policy  of  the  "lex 
loci  contrcictus."  The  public  policy  of  Alabama,  at  the  time 
of  this  loan,  is  illustrated  by  the  acts  of  the  legislature  au- 
thorizing executors  to  receive  Confederate  money. 

PETEBS,  J. — This  was  an  action  of  debt,  founded  on 
a  promissory  note,  in  the  words  and  figures  following,  to- 
wit : 

"  $447  60.  Greensboro,  Ala.,  August  1st,  1865.  One 
day  after  date,  I  promise  to  pay  W.  G.  Miller,  or  bearer,  the 
gum  of  four  hundred  and  forty-seven  dollars  and  fifty  cents, 
borrowed  money,  with  interest  from  date.  Witness  my 
hand  and  seal.     [Rev.  stamps,  25  cents.] 

"L.  Lawsgn." 

The  suit  was  instituted  by  Miller  against  Lawson,  in  the 
circuit  court  of  the  county  of  Hale,  in  this  State,  on  the 
3d  day  of  August,  1867,  and  was  finally  tried  on  the  30th 
day  of  March,  1869.  The  cause  was  submitted  to  a  jury, 
who  found  for  the  plaintiff.  Miller,  and  assessed  his  dama- 
ges at  one  hundred  and  eighty  dollars  and  eighty-two  cents. 
For  this  amount  the  court  rendered  a  judgment,  and  for 
costs.     Erom  this  judgment  Lawson  appeals  to  this  court. 

From  a  bill  of  exceptions  taken  at  the  trial,  it  appears 
that  the  note  in  question  in  this  case,  on  which  the  suit 
was  founded,  was  given  in  renewal  of  another  promissory 
note,  which  had  been  made  between  the  same  parties  dur- 
ing the  late  war  of  rebellion,  for  a  loan  of  Confederate 
treasury-notes.  It  had  no  other  consideration.  It  was, 
then  J  a  ty^nsactipn  to  give  circvil^t|on  to  what  was  called 
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"Confederate  money;"  that  is,  the  treasury-notes  issued 
by  the  so-called  "Confederate  government  of  America,"  for 
the  purpose  of  supplying  the  means  to  that  organization 
to  pay  its  expenses  and  to  carry  on  the  war  that  it  had 
levied  against  the  United  States. 

This  case  is  -different,  in  principle,  from  any  other  case 
that  has  yet  been  before  this  court,  or,  so  far  as  I  am  in- 
formed, before  any  judicial  tribunal  of  a  more  general  ju- 
risdiction in  the  Union.  This  is  a  transaction  simply  to 
give  circulation,  as  currency,  to  Confederate  treasury-notes. 
In  other  cases,  the  transaction  has  grown  out  of  a  sale  or 
purchase  of  valuable  legal  property,  about  which  the  par- 
ties had  the  fullest  right  to  contract,  and  the  controversy 
has  been,  so  far  as  I  have  been  able  to  comprehend  it,  one 
in  reference  to  the  medium  of  payment, — whether  this 
should  be  enforced,  as  the  parties  had  agreed,  in  Confed- 
erate treasury-notes  or  not.  Uniformly,  I  believe,  thus  far 
the  decisions  have  been,  that,  so  far  as  the  stipulation  to 
pay  in  Confederate  treasury-notes  was  concerned,  this  has 
been  disregarded,  and  the  payment  has  been  compelled  to 
be  made  in  the  legal  currency  of  the  nation.  The  princi- 
ple that  underlies  these  decisions  must  be,  that  the  agree- 
ment to  pay  in  Confederate  treasury- notes  was  wholly  void, 
and  therefore  might  be  disregarded.  Otherwise,  the  party 
who  made  such  a  promise  undoubtedly  had  the  right  to 
stand  upon  it,  and  pay  only  as  he  had  agreed  to  pay.  It 
is  the  essence  of  a  contract,  that  a  party  can  only  be  re- 
quired to  perform  what  he  agreed  to  do — neither  more  nor 
less.  And  as  the  promissor  received  a  benefit,  which  he 
might  lawfully  receive,  he  ought,  in  good  conscience  and 
law,  to  be  compelled  to  pay  the  reasonable  value  of  the 
benefit  thus  obtained,  if  he  held  on  to  it  or  enjoyed  it. — 
Hale  V.  Houston,  Sims  &  Co.,  January  term,  1870  ;  Kitchell, 
AdmW,  V.  Jackson,  January  term,  1870  ;  Thorington  v.  Smith, 
8  Wall.  1  ;  Hitchcock  v.  Lukens,  8  Por.  333  ;  Cohh  v.  Cow- 
dery,  40  Yt. ;  Gelpecke  v.  City  of  Dubuque,  1  Wall.  175,  206, 
at  bottom. 

The  Confederate  government,  so-called,  was  an  illegal 
and  insurrectionary  affair.  Its  design  was  treasonable 
against  the  United  States.    It  levied  open  war  against 
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them.  The  currency  called  Confederate  treasury-notes 
"were  bills  of  credit  made,  issued  and  circulated  to  aid  and 
maintain  this  illegal  organization.  They  were  issued  for 
an  illegal  purpose  by  an  illegal  authority,  and  to  support 
and  strengthen,  and  carry  on  war  levied  by  citizens  of  the 
United  States  against  the  government  of  the  United  States. 
This  war  was  actually  levied  and  being  vigorously  prose- 
cuted when  these  treasury-notes  were  made  and  issued,  and 
they  were  so  made  and  issued  and  put  in  circulation  to 
furnish  the  means  to  wage  this  war.  Their  issuance  and 
circulation  for  this  purpose  was  against  the  public  policy 
of  the  nation.  They  were  issued  for  warlike  purposes,  in 
aid  of  a  treasonable  war  against  the  Union.  They  were 
therefore  contraband,  illegal  and  utterly  void,  from  the  be- 
ginning. And  all  who  contributed  to  circulate  them  and 
give  them  currency  as  money,  but  contributed  to  repeat 
their  issuance,  and  to  participate  in  giving  aid  and  success 
to  an  illegal  act.  The  citizen  was  bound  to  know  that  the 
the  authority  that  issued  these  notes  was  illegal  and  trait- 
orous, and  that  they  were  issued  and  circulated  to  give  aid 
and  comfort  to  this  illegal  authority.  Being  illegal  and 
traitorous  in  their  origin  and  design,  they  could  not  be  the 
basis  of  a,  lawful  contract.  To  affirm  such  contracts  would 
be  to  validify  and  carry  out  so  much  of  the  purposes  and 
policy  of  the  late  Confederate  rebellion,  as  they  constituted 
a  part  of  it.  It  would  pro  tanto  have  the  eflfect  to  enforce 
the  orders  of  Gen.  Van  Dorn  and  Gen.  Bates,  issued  in  the 
time  of  the  late  rebellion,  for  the  same  end.  During  the 
late  war  their  issuance  was  to  aid  the  war,  which  was  an 
act  of  treason ;  and  knowingly  to  circulate  thtm  was  a 
participation  in  that  act.  Such  paper  can  not  be  regarded 
as  legal  money,  nor  the  foundation  of  a  legal  and  valid 
contract.  And  the  renewal  of  the  note  did  not  take  away 
the  illegality  of  the  original  transaction. — {Chase,  C.  J.,  in 
Shortridge  v.  Macon,  Kith  June,  1867;  Paschal's  Ann. 
€onst.  United  States,  p.  211,  note  215  ;  2  Burr's  Trial,  pp. 
439,  401,  405,  et passim;  United  States  v.  Fries,  Whar.  St. 
Tr.  458 ;  BoUman's  Case,  4  Cr.  75  ;  1  Burr's  Trial,  16 ; 
United  States  v.  Greiner,  24  Law.  Rep.  92  ;  United  States  v. 
Pryor,  3  W.  C.  C.  234 ;  United  Stales  v.  Hodges,  2  Wh.  Cr. 
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Cas.  477 ;  United  States  v.  3Iichell,  2  Dall.  348  ;  United 
States  V.  ffamoay,  2  Wall.  Jr.,  C.  C.  140 ;  1  Kent,  137  to 
143,  and  cases  cited  ;  Armstrong  v.  Toler,  11  Wheat.  258  ; 
Ocean  Ins.  Co.  v.  Polleys,\d  Pet.  157  ;  Kennett  v.  Chambers, 
14  How.  39  ;  Davidson  v.  Lanier,  4  Wall.  447  ;  Brown  v. 
Tarkington,  3  Wall.  377 ;  Nordlinger  v.  Vaiden,^  2  Am.  L. 
Eep.  188 ;  Bk.  of  Tennessee  v.  Union  Bk.,  2  Am.  I>.  Rep. 
346 ;  Ex  parte  Milner,  16  Am.  L.  Rep.  371  ;  Avera  v.  Rob- 
ertson, 6  Am.  L.  Reg.  k.91,  notes  ;  TJie  Peterhoff,  5  Wall. 
28. 

Besides,  this  is  a  contract  that  most  clearly  comes  within 
the  effect  of  ordinance  No.  38  of  the  convention  of  1867. 
(Pamph.  Acts  1868,  p.  185,  Ordn.  38,  §  2.)  In  a  case  re- 
cently adjudicated  in  the  highest  court  of  the  nation,  the 
chief- justice  declares  :  "  But  it  must  be  remembered  that 
the  whole  condition  of  things  in  the  insurgent  States  was 
matter  of /ac^  rather  than  matter  of  law." — (8  W^all.  13.) 
Then  the  State,  upon  its  restoration  to  power,  might  in  its 
sovereign  authority  declare  what  such  a  state  of  facts,  as 
is  shown  in  this  transaction,  should  amount  to,  in  its  courts. 
Here  the  transaction  was  begun  within  this  State  by  citi- 
zens of  this  State,  to  be  finished  within  this  State.  In  such 
a  case  it  has  been  well  said  by  a  recent  able  writer,  on  such 
subjects,  that  "  each  State  has,  then,  by  the  present  weight 
of  authority,  the  right  to  determine, /or  its  oion  citizens  and 
in  its  own  courts,  what  it  will,  in  respect  to  a  contract  which 
is  either  made  within  its  sovereignty,  or  to  be  performed 
there."— 3  Par.  Contr.  p.  439,  and  note  iv,  5th  ed.,  1866. 
This  is  simply  what  has  been  done  by  the  ordinance  above 
referred  to.  And  it  is,  so  far  as  it  is  constitutional,  the 
law  of  the  St&te.— Fletcher  v.  Peck,  6  Cr.  87 ;  3Iobile  & 
Ohio  B.  R.  Co.  V.  The  State,  29  Ala.  573. 

The  contract  sued  on  in  this  case  was  then  wholly  void. 
The  charges  asked  in  the  court  below,  were  in  conform- 
ity with  the  principles  herein  laid  down,  and  it  was  error 
to  refuse  them. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 
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PRICE  WILLIAMS  AND  SONS  vs.  McCONNICO  et 

AL.,  Guardians. 

[JUDOMZNT   AOAINBT   OABNISHEE.] 

1.  Error,  what  can  not  be  raised  for  first  time  in  this  court. — The  citation 
to  the  garnishee  in  an  attachment  suit,  varied  erroneously  from  the 
attachment  and  judgment,  in  describing  the  plaintiffs  as  guardians  of 
two  persons  instead  of  one  of  them  only, — Meld,  the  error,  if  one,  is 
amendable,  and  can  not  be  raised  for  the  first  tinie  in  this  court,  the 
parties  having  failed  to  do  so  i§  the  lower  court. 

2.  Commission  merchant ;  when  liable  for  interest  on  balance  remaining  in 
his  hands. — A  commission  merchant  is  liable  for  interest  on  a  balance 
in  his  hands  in  favor  of  his  principal,  in  the  absence  of  proof  of  some 
<;ontract  or  usage  of  trade  to  the  contrary. 

Appeal  from  the  Circuit  Court  of  Conecuh. 

The  record  does  not  give  the  name  of  the  presiding  judge. 

The  appellants,  who  were  garnishees  on  an  attachment 
suit  instituted  by  the  appellees,  assign  errors  upon  the 
record  in  this  case,  there  being  no  bill  of  exceptions.  The 
notice  of  garnishment  served  on  them  described  the  plain- 
tiff in  the  attachment  suit,  as  guardians  of  two  persons, 
:and  the  judgment  is  in  favor  of  them  as  guardians  of  one 
of  them  only.  The  judgment  entry  against  the  garnishees, 
recites,  that  by  the  answer  of  garnishees,  there  was  due  the 
defendant  in  attachment,  the  sum  of  $692  08  on  loth 
January,  1867,  together  with  the  further  sum  of  $148  79, 
interest  up  to  date,  for  which  amount  judgment  was 
rendered. 

The  errors  assigned  are,  1st,  that  "  the  process  of  gar- 
nishment was  issued  in  favor  of  appellees  in  a  different 
capacity  from  that  in  which  judgment  was  rendered  in 
their  favor — the  appellees  being  described  as  guardians  of 
Sallie  and  Bettie  Stallworth,  and  the  judgment  is  in  their 
favor  as  guardian  of  Bettie  only."  2d.  "  That  appellants 
were  commission  merchants,  and  as  such  merely  deposit- 
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aries,  and  not  liable  for  interest  without  default  made,  on 
demand  of  one  authorized  to  receive  payment." 

Martin  &  Sayre,  for  appellants. 
S.  J.  Gumming,  contra. 

[The  briefs  in  this  case  did  not  come  into  Reporter's 
hands.] 

B.  F.  SAFFOLD,  J.— If  the  citation  to  the  garnishee, 
(Revised  Code,  §  8944),  ought  to  contain  an  accurate 
description  of  the  capacity  in  which  the  plaintiff  sues,  the 
error  objected  to  is  amendable,  the  record  being  right  in 
every  other  part,  and  can  not  be  presented  for  the  first 
time  in  this  court,  after  appearance  in  the  court  below. — 
Rev.  Code,  §§  2809,  2810,  2811 ;  Moore  &  Lyons  v.  Stainton, 
22  Ala.  831 ;  Daniel  v.  Hopper,  6  Ala.  296 ;  Smith  v.  Chap- 
man j6  Porter,  365. 

Without  proof  of  some  contract  or  usage  of  trade,  that 
commission  merchants  are  merely  depositaries,  and  not 
liable  for  interest  until  demand  made  and  default,  the 
court  can  not  know  that  a  commission  merchant  is  not 
chargeable  with  interest  on  a  balance  in  his  hands  in  favor 
of  the  principal. 

The  judgment  is  affirmed. 

Note  by  the  Reporter. — Afterwards  the  appellants 
applied  for  a  rehearing,  to  which  the  following  response 
was  made — 

B.  F.  SAFFOLD,  J.— The  appellants  failed  to  show 
any  special  reason  in  the  circuit  court  why  they  should 
not  be  charged  with  interest.  1  his  court  is  not  authorized 
to  reverse  or  correct  the  judgment,  on  an  assumption 
that  a  commission  merchant  is  not  liable  to  his  principal 
for  interest  on  a  balance  in  his  hands.  He  may  or  may 
not  be,  but  that  he  is  not,  cannot  be  shown  for  the  first 
time  on  appeal. 

The  application  is  denied. 


JUNE  TEKM,  1870.  629 

James  et  al.  v.  Johnson,  Adm'r. 


JAMES  ET  AL.  V8.  JOHNSON,  Adm'b. 

[action    by     ADMINISTBATOB    TO    BECOVEE    MONET    OF    DECEDENT's     ESTATE 
LOANED   BT   HIM    WITHOUT    AN    OBDEE    OF    COUBT.] 

1.  Administrator,  loan  of  money  hy ;  when  a  devastavit. — No  law  of  this 
State  forbids,  in  terms,  an  administrator  to  lend  the  money  of  an  estate 
which  he  represents.  In  so  doing,  he  may  or  may  not  be  gnilty  of  a 
devastavit,  according  to  circumstances. 

2.  Administrator,  contracts  made  with  ;  in  what  capacity  may  sue  on. — An 
administrator  may  sue  in  his  representative  capacity,  upon  a  contract 
made  with  him  in  that  character,  or  he  may  sue  in  his  individual  right. 

3.  Aistract  charge;  tohen  not  ground  for  reversal — An  abstract  charge, 
shown  by  the  record  not  to  have  prejudiced  the  appellant,  is  no  ground 
for  the  reversal  of  a  judgment. 

Appeal  from  the  Circuit  Court  of  Bibb. 
Tried  before  Hon.  B.  L.  Whelan. 

The  facts  are  suflSciently  stated  in  the  opinion. 

John  T.  Heflin,  for  appellant. — The  appellants  insist 
that  the  court  erred  in  the  charge  given,  and  in  the  three 
charges  refused,  all  of  which  involve  in  substance  the  same 
principle.  The  ground  on  which  error  is  complained  of  in 
these  charges,  is  this — an  administrator  is  not  authorized 
to  loan  out  money  which  is  assets  of  the  estate  he  repre- 
sents, without  an  order  of  court  licensing  such  loan  ;  if  the 
administrator  loans  money  without  such  order,  the  loan  is 
a  conversion  of  the  money  to  his  own  use,  for  which  the 
administrator  is  responsible  to  the  estate,  but  can  not  sue 
on  such  unauthorized  contract  in  his  representative  charac- 
ter, and  expose  the  estate  to  costs  in  suits  on  contracts  he 
has  no  power  to  make.  If  the  administrator  can  recover  on 
such  loan,  it  must  be  in  his  individual  and  not  in  his  repre- 
sentative capacity. — Reynolds  v.  Tompkies,  17  Ala.  109. 

An  administrator  can  not  do  a  wrongful  act,  and  thereby 
acquire  a  right  of  action  that  will  subject  the  estate  he 
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represents  to  the  hazard  of  costs  or  damages. —  Gilmer  v. 
Weir,  8  Ala.  72. 

An  administrator  can  not  convert  the  property  of  the 
estate,  and  by  the  conversion  acquire  a  right  of  action  in 
his  representative  capacity,  any  more  than  by  the  sale  of 
property  at  private  sale,  he  could  recover  in  his  represen- 
tative capacity.  The  reason  of  the  rule  is  the  same  in 
each  case ;  the  loan  of  money  without  ah  order  is  a  con- 
version which  is  prohibited  by  law  ;  the  sale  made  private- 
ly is  a  conversion  and  prohibited  ;  hence,  the  adflainistrator 
can  not  sue  as  such,  because,  in  each  case,  he  transcended 
his  powers  and  acted  individually,  and  can  only  recover  in- 
dividually, if  at  all. — Famhro  v.  G-antt,  12  Ala.  2^8. 

J.  H.  Chapman  and  Watts  &  Troy,  contra. — The  plaintiff 
was  authorized  to  recover  the  money  loaned,  whether 
loaned  with,  or  without  an  order  of  court. 

The  rule  in  Ptrtole  v.  Sheet,  5  Porter,  which  has  been 
followed  by  several  later  cases,  only  applies  to  actual  con- 
version of  the  personal  property  of  the  estate.  It  is 
respectfully  submitted  that  tbe  reasoning  of  all  these  cases 
i§  erroneous.  Suppose  the  administrator  does  an  illegal 
thing  in  reference  to  the  property  of  the  estate  ;  sells  with- 
out an  order  of  court.  The  title  of  the  property  thus  sold 
does  not  pass  out  of  the  estate.  This  illegal  act  of  the 
person,  who  may  be  administrator,  can  not  be  said  to  be 
done  in  his  representative  capacity.  In  his  representative 
capacity  he  can  not  do  what  the  law  forbids.  As  an  indi- 
vidual he  may  be  estopped  by  being  in  pari  delicto  with  the 
defendant ;  but  how  can  it  be  legally  or  logically  said  that 
he,  in  his  representative  capacity,  is  in  pa^'i  delicto.  How 
can  it  be  legally,  and  logically  said,  that  the  estate  he  rep- 
resents is  in  delicto  ?  He  being  the  legal  representative  of 
the  estate,  ought  to  have  the  power  to  recover  the  assets  of 
the  estate. 

The  cases  of  Pertole  v.  Sheet,  supra  ;  Smithes  Adnir  v, 
Snodgrass,  17  Ala.;  Lai/s  Adm'r  v.  Laioson,  24  Ala.;  Fam- 
hro V.  Gantt,  were  cases  where  the  administrator-in-chief 
had  sold  or  loaned  property,  such  as  negroes,  &c.,  belong- 
ing to  the  estate.     It  was  held  that  the  title  to  this  prop- 
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erty,  thus  illegally  sold  or  loaned,  had  never  passed  out  of 
the  estate  ;  that  the  administrator-in-chief  could  not  re- 
cover ;  but  that  the  administrator  de  bonis  non  could  recover! 
Why?  Because  the  property  thus  sold  or  loaned, illegally, 
was  unadministered — remaining  in  specie^— and,  therefore, 
the  administrator  de  bonis  non,  had  the  right  to  recover  it. 
But  money  has  no  ear  marks.  It  is  not  the  identical 
money  loaned,  which  is  here  sought  to  be  recovered  ;  and 
an  administrator  de  bonis  non  could  not  recover  the  iden- 
tical  money  loaned  by  the  administrator-in-chief.  He 
would  only  recover  for  so  much  money  illegally  loaned  by 
his  predecessor.  Now,  the  administrator  de  bonis  non,  if 
he  were  to  8ue>  must  sue  on  the  alleged  illegal  contract  of 
his  predecessor.  And,  if  the  administrator-in-chief  would 
be  estopped  from  a  recos^ery  on  such  illegal  contract,  the 
administrator  de  bonis  non  must  likewise  be  estopped ;  for 
he  would  sue  on  such  illegal  contract.  If  the  thing  ille- 
gallji  loaned  was  a  horse,  or  a  slave,  which  remained  in  spe- 
cie, he  might  recover  it  as  assets  of  the  estate,  remaining 
unadminister&i  by  his  predecessor.  But  how  can  it  be  said 
that  the  money  thus  loaned  remains,  unadministered,  in 
speciz?  But  the  defendants  were  estopped  from  denying 
the  right  of  the  plaintiff  to  recover  ;  they  made  the  con- 
tract with  him  as  administrator,  and  can  not  allege  the  ille- 
gality.— See  Grigsby,  ExW,  v.  Nance,  3  Ala.  347  ;  Harbin  v. 
Levi,  6  Ala.  399. 

The  case  of  TompJcies  v.  Reynolds,  17  Ala.,  shows  that  the 
defendants  are  bound  to  pay  the  money,  either  to  the  plain- 
tiff, as  an  individual,  or  as  an  administrator  of  the  estate. 

They  are  estopped  from  denying  his  right  to  recover  as 
administrator.— See  Grigsby  v.  Nance,  and  Harbin  v.  Levi, 
6  Ala.,  supra. 

B.  F.  SAFFOLD,  J. — The  appelleie,  in  his  representa- 
tive capacity  as  administrator  of  the  estate  of  Elizabeth 
Johnson,  sued  the  appellants,  as  partners,  on  a  promissory 
note,  made  by  them  in  his  favor  as  such  administrator. 
The  complaint  contained,  also,  a  count  for  money  loaned, 
and  one  on  an  account  stated.  Issue  was  joined  on  the 
pleas  of  non  assumpsit,  payment  and  set  off.     The  note  was 
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excluded  as  evidence  for  not  being  sufficiently  stamped,  but 
the  evidence  sustained  the  complaint  that  the  money  had 
been  borrowed  by  the  defendants  of  the  plaintiff,  and  that 
it  was  assets  of  the  estate  of  the  intestate.  There  was  no 
evidence  to  sustain  the  pleas,  except  of  a  partial  payment, 
which  was  allowed.  Judgment  was  rendered  for  the  plain- 
tiff. The  appellant  assigns  as  error — 1st.  A  charge  of  the 
court  that  the  loan  of  the  money,  without  an  order  of  the 
proper  court  authorizing  him  to  do  so,  would  not  prevent 
the  administrator  from  recovering,  and  the  refusal  to  give 
charges  asked  by  the  defendants  asserting  the  contrary 
proposition.  There  is  no  evidence  in  the  record  touching 
the  question- whether  the  loan  was  made  under  an  order  of 
court  or  not. 

No  law  of  this  State  forbids,  in  terms,  an  administrator 
to  lend  the  money  of  the  estate.  His  simple  and  ordinary 
duties  are  to  collect  the  assets,  pay  the  debts,  and  make 
distribution.  Until  prohibited  by  statute,  he  might  seil  or 
otherwise  dispose  of  the  personal  property.  A  loan  of 
money  is  not  a  sale  of  property,  and  it  is  questionable 
whether  an  order  of  the  probate  court  would  afford  him 
any  protection  in  the  absence  of  statute  authority  confer- 
ring such  jurisdiction.  In  making  a  loan  the  administra- 
tor may,  or  may  not,  commit  a  devastavit.  If  there  was  no 
necessity  for  such  a  disposition  of  the  money,  and  it  was 
needed  for  other  legitimate  purposes,  he  would  certainly 
be  guilty  of  waste,  and  liable  to  the  creditors  and  distrib- 
utees of  the  estate.  But  the  law  some  times  places  him  in 
positions,  as  in  case  of  an  estate  kept  together  for  a  term 
of  years,  where  it  becomes  his  duty  to  make  some  profita- 
ble disposition  of  money  accumulated.  In  such  cases  he 
is  a  qua^i  trustee  or  guardian,  with  the  rights  and  liabili- 
ties of  those  fiduciaries. 

In  Harbin  v.  Levi,  6  Ala.  399,  it  was  held  that  when  a 
contract  is  made  with  an  administrator,  with  reference  to 
the  personal  assets  of  his  intestate,  he  is  not  compelled  to 
sue  as  administrator  for  its  breach,  although  he  may  do  so 
if  he  will.  As  the  person  contracting  with  him  has  dealt 
with  him  in  his  representative  character,  there  is  no 
reason  why  it  should  be  alleged  in  the  pleadings  ;  and,  if 
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alleged,  it  will  be  considered  as  mere  descriptio  personce. — 
See,  also,  1  Chit.  PI.  p.  20. 

It  was  not  necessary  for  the  administrator  to  allege  or 
prove  that  he  loaned  the  money  under  an  order  of  court  ; 
therefore,  as  there  was  no  evidence  on  the  subject,  the 
charges  asked  were  abstract,  and  properly  refused.  The 
abstract  charge  of  the  court  is  no  ground  for  a  reversal  of 
the  judgment,  because  the  record  shows  that  the  appel- 
lants were  not  thereby  prejudiced. — Sheph.  Dig.,  Charge 
of  Court,  Abstract,  p.  458,  §  7. 

The  judgment  is  affirmed. 


STIEES,  Adm'r,  vs.  SW ANSON  et  al. 

[APyBAL     FBOM:     OBDEH    OF     DISTRIBUTION     OF    DECEOENt's     ESTATE— SLAVK 

MABBIAOEa.  ] 

1.  Slaves,  marriages  between,  during  slavery;  legal  effect  of. — The  mar- 
fiages  of  slaves  and  of  ffeedmen  of  color  with  slave  women  during  the 
existence  of  slavery  in  this  State,  were  not  illicit  connections,  but  were 
legal  qudsi  marriages,  such  as  the  laws  allowed  and  the  church  ap- 
proved. 

2.  Same;  children  of,  not  bastards. — The  children  of  such  marriages 
were  not  bastards  at  common  law,  and  there  is  no  law  of  this  State 
which  made  them  bastards.  Upon  the  emancipation  of  the  children  of 
Buch  marriages,  by  the  results  of  the  late  war,  and  the  elevation  of 
these  persons  to  citizenship  of  this  State,  their  heritable  blood  was 
restored,  the  impediment  of  slavery  which  obstructed  it  before,  being 
thus  removed. 

3.  Same ;  when  such  children  are  entitled  to  inherit  th*  estate  of  freedman 
who  died  in  1860.-^Such  children  are  entitled  to  inherit  the  estate  of 
their  father,  who  died  a  freedman  in  this  State  in  the  year  1860,  when 
his  estate  remained  in  the  hands  of  his  administrator  up  to  the  dat«  of 
their  emtancipation,  and  was  then  unclaimed  by  the  State. 

Appeal  from  the  Probate  Court  of  Mobile. 
Tried  before  Hon.  G.  Horton. 

This  is  an  appeal  from  a  decree  of  the  probate  court  of 
41 
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Mobile  county,  distributing  the  estate  of  Cassius  Swanson^ 
deceased,  who  was  a  freedman  of  color. 

The  facts,  upon  which  the  court  below  acted,  were  agreed 
upon  by  the  parties  litigant.  They  were  briefly  these  t 
Cassius  Swanson  was  originally  a  slave  in  the  State  of 
Florida  •  he  was  there  emancipated  and  set  free,  under  the 
laws  of  that  State,  and  removed  to  the  city  of  Mobile  in 
this  State,  shortly  after  his  emancipation  in  Florida,  and 
settled  at  Mobile  as  a  resident  inhabitant  of  this  State. 
After  settling  there,  he  died  intestate  in  Mobile  county,  in 
this  State,  leaving  considerable  estate,  consisting  of  slaves 
and  other  property,  which  seems  to  have  been  altogether 
personal  property.  Upon  Swanson's  death,  Augustus 
Stikes  became  the  administrator  of  his  estate  in  said 
county  of  Mobile.  Swanson  died  some  time  in  1860,  and 
letters  of  administration  on  his  estate  were  granted  to 
Stikes  on  the  13th  day  of  August,  1860.  On  the  10th  day 
of  December,  1868,  Stikes  made  final  settlement  of  his 
administration  of  Swanson's  estate,  when  it  was  found 
that  there  remained  in  his  hands,  unexpended,  the  sum  of 
$556  18  for  distribution  amongst  those  persons  entitled  to 
the  same.  This  fund  was  claimed  by  Martin,  Abraham, 
and  William,  who  were  the  sons  of  Cassius  Swanson, 
deceased  ;  but  they  were  children  by  two  mothers  ;  Martin 
by  one  mother,  and  Abraham  and  William  by  another. 
These  mothers  were  both  slave  women  at  the  birth  of  these 
children ;  the  mother  of  Martin  remained  a  slave  till  her 
death,  which  occurred  before  1859.  After  the  death  of 
Martin's  mother,  who  died  a  slave,  Cassius  married  a 
second  wife,  who  was  also  a  slave,  and  by  her  he  had  the 
children  Abraham  and  William.  Martin,  Abraham  and 
William  were  all  born  slaves,  but  became  free  by  the  result 
of  the  late  war.  The  mother  of  Abraham  and  William 
was  also  made  free  in  the  same  way  ;  it  does  not  appear 
whether  this  latter  woman  is  yet  living  or  not.  Cassius 
Swanson  always  acknowledged  and  recognized  the  mothers 
of  his  children  aforesaid,  as  his  wives,  so  long  as  he  and 
they  lived.  He  did  not  marry  the  second  wife  until  after 
the  first  wife  was  dead ;  and  he  was  a  slave  himself  when 
he  was  married  to  each.     He  treated  and  acknowledged 
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both  these  women  as  his  wives  while  he  lived.  It  does  not 
appear  that  the  second  wife  of  said  Cassias  Swanson  had 
any  notice  of  the  proceedings  in  the  court  below,  or  that  she 
was  in  any  manner  made  a  party  to  the  same. 

Upon  this  State  of  facts  the  honorable  judge  of  probate 
of  Mobile  county,  decreed  an  equal  distribution  of  the 
funds  in  the  hands  of  the  administrator,  Stikes,  to  the 
three  sons  of  Cassius  Swanson,  deceased,  to-wit :  the  said 
Martin,  the  said  Abraham,  and  the  said  William,  in  share 
and  share  alike,  and  decreed  the  same  to  be  paid  over  to 
each  of  them  accordingly,  by  said  administrator. 

From  this  decree  the  administrator  appeals  to  this 
court,  and  assigns  the  action  of  the  court  below  for  error. 

BoYLES  k  Overall,  for  appellant 
B.  Labuzan,  contrai 

PETERS,  J.,  (after  stating  the  facts  above).— The  cohab- 
iiation  of  Cassius  Swanson  with  each  of  his  two  wives,  was 
undoubtedly  a  quasi  marriage.  He  did  all  that  he  could 
do  to  make  it  legal.  The  impediment  tvhich  prevented  its 
legality  was  the  slavery  of  the  parties.  This  was  an  impe- 
diment not  known  at  common  law,  and  could  not  exist  at 
common  law,  because  it  was  not  permitted  by  that  code  of 
jurisprudence.  The  cohabitation  was  not  adulterous;  it 
was  permitted,  if  not  encouraged  by  the  laws  of  all  the 
States  where  such  connections  existed.  It  was  then  cer- 
tainly a  legal  quam,  marriage.  The  parties  had  done  all 
within  their  power  to  make  these  marriages  complete  and 
legal.  Slavery  out  of  the  way,  they  would  have  been  legal 
at  common  law.  Certainly  the  parties  intended  to  marry, 
and  did  all  that  they  were  able  to  do  to  carry  this  intention 
into  effect ;  they  were  then  legal  slave  marriages. — Cobb 
on  Slavery,  p.  231,  §  '253  ;  The  Stale  v,  Samuel,  2  Dev.  & 
Batt.  17  / ;  The  State  v.  Ben,  1  Hawks,  434  ;  Chamberlain 
V.  Harvey,  Ld.  Raym.  146,  S.  C,  Carth.  397;  Smith  v. 
Gould,  Ld.  Raym.  1274 ;  Forbes  v.  Cochrane,  2  Barn.  &  0. 
448;  2  Kent  86,  87,  and  notes;  2  lb.  246,  247,  et  seq.; 
1  Bla.  Com.  423  ;  1  Bish.  M.  <fe  Div.  p.  2,  et  seq. ;  6  Bao. 
Abr.  Bouv.,  p.  454 ;  2  Pars,  on  Contr.,  p.  60  et  seq. 
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Marriage  is  undoubtedly  a  natural  right,  and  slavery  did 
not  deprive  the  man  in  this  condition  of  all  his  natural 
rights.  So  far  as  was  consistent  with  his  status,  these  were 
allowed.  In  the  distribution  of  slaves  by  administrators, 
the  marital  rights  of  the  slave,  as  far  as  possible,  were 
respected.  They  were  usually  allotted  by  families.  They 
were  usually  sold  when  this  could  be  done,  in  the  same 
manner.  The  slave  might  to  a  certain  extent  defend  him- 
self. These  were  not  mere  regulations  of  humanity  ;  they 
were  permitted  in  some  instances  to  be  enforced  as  law. 
Infidelity  between  the  married  parties  was  regarded  by  the 
master  as  a  moral  offense,  punishable  with  stripes,  and  by 
the  church  as  an  infraction  of  the  creed. — Dave  v.  The 
State,  22  Ala.  23  ;  The  State  v.  Will,  1  Dev.  &  Batt.  171 ; 
The  State  v.  Ccesar,  9  Ired.  391  ;  2  Pars.  Contr.,  p.  74,  §  4 ; 
Euthf.  Inst.,  p.  162  ;  Shelf  Mar.  &  Div.,  p.  1,  et  seq  ;  Wall 
V.  Williamson,  8  Ala.  48  ;  Wall  v.  Williams,  use,  dtc, 
II  Ala.  826  ;  Linda  v.  Belisario,  1  Hag.  Com.  214 ;  4  Eng. 
Ec.  367,  374. 

I  refer  to  these  authorities  to  show  that  the  marriages 
of  Cassius  bwanson  as  above  stated,  were  marriages  good 
at  common  law ;  that  they  were^  legal  natural  marriages, 
jure  divino.  They  were  not  then  mere  adulteries  or  forni- 
cations, nor  were  the  cohabitations  for  any  illegal  or  im- 
proper purpose.  Then  the  offspring  of  such  marriages 
could  not  be  bastards  at  common  law.  They  had,  in  their 
condition,  a  legal  mother,  and  they  had  a  legal  father, 
united  in  such  marriage  as  the  law  allowed  them  to  con- 
tract, which  were  not  unfrequently  blessed  with  the  sanc- 
tion and  prayers  of  the  church.  They  were  then  undoubt- 
edly legal  quasi  marriages.  The  unhappy  condition  of  the 
parties  only  intervened  to  prevent  these  marriages  from 
being  perfect  in  the  highest  legal  sense.  The  children, 
then,  were  not  bastards,  unless  the  law  makes  them  bas- 
tards ;  they  were  not  bora  of  an  illicit  connection  ;  they 
were  not  begotten  and  born  out  of  lawful  wedlock.  Then, 
they  were  not  bastards. — 2  Kent,  208,  210  ;  2  Bac.  Abr. 
Bouv.,  p.  77.  They  were  undoubtedly  born  within  mar- 
riages which  were  legitimate.  All  children  born  within 
such  marriages  are  legitimate.     This  brings  them  within 
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the  description  of  the  statute,  and  the  equity  of  the  statute  ; 
and  also  within  the  policy  of  the  law  of  the  State. — Rev. 
Code,  §  1888. 

The  former  decisions  in  this  State  upon  the  question  of 
slave  marriages  were  made  in  the  interest  of  slavery. 
This  interest  is  now  overturned,  and  these  cases  deserve 
but  little  weight— Smith  v.  The  State,  9  Ala.  990 ;  Mdinda 
<fc  Sarah  v.  Gardner,  24  Ala.  719. 

Emancipation  has  restored  the  former  slave  to  his  nat- 
ural rights.  The  reason  of  the  old  cases  is  overturned, 
and  the  constructions  upon  which  they  rested  fail  to  do 
justice  to  the  citizen.  This  of  itself  is  a  sufficient  reason 
to  abandon  them.  Justice  is  the  law  of  laws,  and  these 
decisions  now  militate  against  justice  ;  they  are  abrogated. 
Jus  est  normi  recti ;  et  quicquid  est  contra  norntam  recti  est 
injuria.— S  Bulstr.  813;  Const,  of  Ala.  18^>7,  Art.  1,  §  15. 
The  unfortunate  claimants  of  the  proceeds  of  their  father's 
toil,  should  not  be  made  to  suffer  for  a  wrong  committed, 
against  their  mothers,  their  father  and  themselves.  This 
would  be  adding  wrong  to  wrong,  without  any  necessity  to 
vindicate  it,  except,  perhaps,  an  old  prejudice,  the  basis  of 
which  is  now  swept  away  forever. — Cons.  U.  S.,  Amendm. 
13,  14 ;  Acts  of  Cong.,  April  9,  1866 ;  Civil  Rights  Bill ; 
Stat,  at  Large,  1865,  1866,  ch.  31,  p.  271. 

Then,  the  appellees  are  not  bastards,  and  emancipation 

has    restored    their    heritable    blood. —  Gerod    v.    Lewis, 

6  Mart.  (La.)  559.     They  are  the  children  of  a  freedman 

themselves  restored   to   liberty,   and   as  such  entitled  to 

inherit  his  estate.— Rev.  Code,  §§  188S,  1897,  1894  ;  Ordn. 

Conv.  1867,  No.  23 ;  Pamph.  Acts  1868,  p.  175.     They  are 

of  the  whole  blood  of  the  father,  and  the  estate   comes 

through  him,  and  each  is  entitled  to  a  full  share  of  his 

estate. — Rev.  Code,  §  1892  ;  Johnson  v.  Copdand's  Adm'r, 

35  Ala.  521. 

The  judgment  of  the   court   below  is   affirmed.     The 

appellant  will  pay  the  cost  in  this  court  and  in  the  court 

below,  to  be  repaid  him  out  of  the  estate  of   said  Cassius 

Swanson  in  his  hands  to  be  administered. 
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BUCKALEW  vs.  SMITH  et  al. 

[motion  by  surety,  in  circuit  court,  to  enter  satisfaction  of  judgment, 
because  creditor  failed  to  collect  money  out  of  principal  debtok 
while  he  was  solvent.] 

1.  Judgment,  entry  of  satisfaction  of;  what  not  sufficient  to  avthorize  as  to 
surety. — It  is  no  defense  for  a  surety  that  his  judgment  creditor  merely 
neglects  or  refuses  to  collect  his  judgment  from  the  principal,  though 
the  principal  should  become  insolvent.  Although  the  judgment  cred- 
itor stipulates  with  the  principal  debtor  for  delay,  so  long  as  the  agree- 
ment is  merely  voluntary,  and  not  founded  on  a  valuable  consideration, 
the  surety  is  not  discharged. 

Appeal  from  Circuit  Court  of  Randolph. 
Tried  before  Hon.  John  Hendeeson. 

The  facts  are  sufficiently  stated  in  the  opinion. 

C.  D.  Hudson,  for  appellant. 
James  Aiken,  contra. 

B.  F.  SAFFOLD,  J.  —This  was  a  motion  by  the  appel- 
lees, to  enter  satisfaction  of  a  judgment  recovered  against 
them  and  others  at  the  spring  term,  1861,  of  the  circuit 
court,  and  affirmed  at  the  June  term,  1861,  of  the  supreme 
court. 

The  ground  of  the  motion  was,  that  the  applicants  were 
merely  the  sureties  of  S.  W.  Herren,  and  they  notified  the 
plaintiff  to  make  the  money  out  of  the  property  of  Herren 
when  he  might  have  done  it,  but  he  neglected  and  refused 
to  do  so  until  Herren  became  insolvent.  An  issue  of  fact 
was  made  up  between  the  parties  and  submitted  to  a  jury. 
On  their  verdict,  the  court  entered  satisfaction  of  the  judg- 
ment, and  rendered  a  judgment  for  costs  against  the  plain- 
tiff. 

A  consideration  of  the  assignment  of  error  respecting 
the  jurisdictiou  of  the  Qoiart  will  be  decisive  of  the  case. 
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The  court  was  asked  to  enter  satisfaction  of  the  judgment, 
because  the  plaintiff,  after  being  notified  by  the  sureties  to 
enforce  it  by  execution,  neglected  and  refuse  to  do  so. 
The  creditor  who  has  obtained  his  judgment,  is  not  bound 
to  active  diligence  so  as  to  enable  him  to  hold  the  surety 
liable.  He  may  delay  as  long  as  he  pleases.  Although  he 
stipulates  with  the  principal  debtor  for  delay,  if  the  agree- 
ment be  merely  voluntary,  the  surety  is  not  discharged. 
No  agreement  will  have  the  effect  to  exonerate  the  surety, 
which  is  not  founded  on  a  valuable  consideration,  and  does 
not  disable  the  creditor  from  proceeding  to  collect  his  de- 
mand.— State  Bank  v.  Godden  &  Lowry,  15  Ala.  616 ;  Cal- 
ler V.  Vivian,  8  Ala.  'J03  ;  Agee  v.  Steele,  8  Ala.  948 ;  Saivyer 
V.  Bradford,  6  Ala.  672. 

The  judgment  is  reversed.     As  no  cause  of  action  is  pre- 
sented, the  cause  is  not  remanded. 


GUNTER  vs.  DALE  COUNTY. 

[SUIT   AGAINST   COUNTY,    tJNDEK   "ACT  TO   SUPPBES3   MCBDEE,  LTNCmNO,  AND 
ASSAULTS  AND  BATTEBIES,"  APPROVED  DECEMBEB  28,  J  868.] 

1.  ^'Act  to  suppress  murder,  lynoMng,  and  assaults  and  batteries,"  approved 
Decemler  2Sth,  1868;  construction  of;  what  not  necessary  to  allege  in 
complaint  framed  under.— It  is  not  necessary,  in  a  complaint  framed 
under  the  "Act  to  suppress  murder,  lynching,  and  assaults  and  batter- 
ies," approved  December  2eth,  1868,  to  allege  therein  that  "the  murder 
or  assassination  was  on  account  of  past  or  present  party  afi^liation,  or 
political  opinion."  A  count  which  conforms  to  the  requirements  of  the 
second  section  of  the  act  is  sufficient  without  such  allegation. 

2.  Same;  constitutionality  o/.— Said  act  is  a  valid  law  of  this  State.  It  is 
40t  obnoxious  to  the  second  section  of  article  5,  of  the  constitution  of 
Alabama  ;  it  is  upon  but  one  subject  matter,  though  it  deftla  with  sev- 
eral branches  thereof. 

Appeal  from  Circuit  Court  of  Dale. 
Tried  before  Hon.  J.  McOalep  Wiley. 
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The  facts  are  fully  set  out  in  the  opinion. 

W.  C.  Gates,  for  appellant. — The  language  of  the  sec- 
tion is,  "whenever  in  any  county  of  this  State,  any  person 
shall  be  assassinated  or  murdered  by  any  outlaw,  or  per- 
son, or  persons  in  disguise,  or  mob,  &c.,  *  *  *  the 
widow  or  husband  of  such  person,  so  murdered  or  assassi- 
nated, &c.,  #  *  *  shall  be  entitled  to  recover  of  the 
county,  in  which  such  murder  or  assassination  occurred, 
the  sum  of  five  thousand  dollars,  &c.,  *  *  *  for  such 
murder  or  assassination,  &c."  *  *  *  If  the  construc- 
tion of  the  court  below  be  correct,  the  words,  "any  outlaw, 
or  person,  or  persons  in  disguise,  or  mob,"  quoted  above, 
are  supererogatory  and  useless,  and  have  no  field  to  operate 
on.  The  words  iu  the  statute,  following  those  above  quo- 
ted, "or  for  past  or  present  party  affiliation,  or  political  opin- 
ion," do  not  qualify  and  limit  those  used  in  the  preceding 
part  of  said  section,  because  the  words  "or  for"  disconnect 
the  latter  part  of  the  section,  and  is  complete  within  itself, 
showing  that  the  intention  of  the  legislature  was,  under 
the  first  clause  of  the  section,  to  make  the  county  liable 
whenever  any  person  is  murdered  or  assassinated  within  it 
by  a  mob,  by  a  person  or  persons  in  disguise,  or  by  any 
outlaw,  without  regard  to  the  cause  of  the  killing,  and 
without  regard  to  the  motive  which  actuated  the  slayer  in 
the  performance  of  the  bloody  deed.  And  that  the  latter 
clause,  to-wit,  "or  for  past  or  present  party  afiiliation,  or 
political  opinion,"  was  intended  to  fix  the  liability  of  the 
county  to  pay  the  penalty  whenever  a  person  is  murdered 
or  assassinated  within  it,  by  any  person  whomsoever,  whether 
disguised  or  not,  an  outlaw  or  a  gentleman  of  former  good 
character,  if  the  murder  or  assassination  be  committed  on 
account  of  party  affiliation,  or  political  opinion  of  the  person 
slain.  This  is  the  only  construction  of  which  the  statute 
is  susceptible,  to  give  operation  and  efi'ect  to  each  part 
of  it. 

2.  There  can  be  no  doubt  of  the  power  of  the  legisla- 
ture to  enact  the  law.  The  legislative  power  of  the  State 
is  restricted  alone  by  the  State  and  federal  constitutions. 
JDorman  y,  The  State,  34  Ala,  216j  and  authorities  there 
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collected  and  cited  in  the  opinion  of  the  court ;  Cooley  on 
Constitutional  Limitations,  §  7,.et  seq. 

The  law  was  passed  to  prevent  the  commission  of  crime, 
by  making  the  officers  and  people  of  the  county  vigilant 
in  arresting  and  bringing  to  justice  the  greatest  malefac- 
tors ;  thus,  being  a  law  to  promote  the  peace  and  tran- 
quillity of  the  public,  it  should  be  faithfully  and  fully  en- 
forced. 

This  law  is  not  without  precedent,  as  a  similar  law  existed 
in  England  for  ages,  the  beneficial  effects  of  which  have 
frequently  been  alluded  to  in  terms  of  high  commenda- 
tion.— Hale's  Pleas  of  the  Crown,  volume  1,  chap.  35,  and 
Hume's  History  of  England. 

The  appellee  raises  a  question  as  to  the  constitutionality 
-of  the  act,  under  which  the  suit  was  brought  in  the  court 
below.  Tuskaloosa  Bridge  Company  v.  Olmstead,  41  Ala., 
and  Lapsley  v.  Weaver,  43  Ala.,  when  carefully  examined,  I 
think,  fully  settle  the  question  in  favor  of  the  constitution- 
eility  of  the  law. 

The  word  "outlaw,"  used  in  the  statute,  has  a  technical 
meaning,  but  the  legislature  could  not  have  used  it  in  that 
sense,  as  "outlawry"  is  unknown  in  American  jurispru- 
dence. Outlawry  is  "putting  a  maa  out  of  the  protection 
of  the  law,  so  that  he  is  incapable  to  bring  an  action  for 
redress  of  injuries,  &c."— 3  Blackstone,  284.  Every  one 
in  Alabama,  or  within  the  American  Union,  is  entitled  to 
the  protection  of  the  law,  for  his  life,  liberty,  and  prop- 
erty.— See  the  constitutions,  State  and  Federal. 

W.  D.  Wood,  and  J.  M.  Carmichael,  conlro.—\.  The  act 
•of  the  legislature,  which,  it  is  claimed  by  appellant,  confers 
a  right  of  action  in  a  case  like  this,  it  seems,  is  unconstitu- 
tioi^l— 1st.  Because  the  subject  matter  of  the  act  is  not 
clearly  expressed  in  its  title  ;  and  2d,  because  it  contains 
more  than  one  subject.— Sec.  2,  art.  4,  of  the  Constitution 
of  the  State.  It  is  also  unconstitutional,  because  contrary 
to  natural  right,  and  the  institutions  and  public  policy  of 

•the  State. 

2.  The  manifest  object  of  the  legislature  in  passing 
this  act,  was  to  protect  the  citizens  of  Alabama  in  their 
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party  affiliations,  and  in  the  free  exercise  of  their  political 
opinions,  and  it  is  necessary,  in  an  action  founded  upon 
said  act,  to  aver  that  the  person  was  murdered  or  assassi- 
nated on  account  of  past  or  present  party  affiliation,  or 
political  opinion.  The  complaint  of  the  plaintiff  fails  to 
make  such  averment.  For  this  reason,  as  well  as  because 
said  act  of  the  legislature  is  unconstitutional,  the  demur- 
rer to  the  declaration  interposed  in  the  court  below  was 
rightfully  sustained. 

PETERS,  J. — This  is  an  action  founded  upon  a  statute 
of  the  general  assembly  of  this  State,  entitled  "  An  act  to 
suppress  murder,  lynching,  and  assaults  and  batteries,"  ap- 
proved December  28th,  1868. 

The  first  section  of  this  act  is  in  the  following  words  : 
*'  That  whenever  in  any  county  of  this  State,  any  person 
shall  be  assassinated  or  murdered  by  any  outlaw,  or  per- 
son or  persons  in  disguise,  or  mob,  or  for  past  or  present 
party  affiliation  or  political  opinion,  the  widow  or  hus- 
band of  such  person  so  murdered  or  assassinated,  the  next 
of  kin  of  such  person,  shall  be  entitled  to  recover  of  the 
county  in  which  such  murder  or  assassination  occurred, 
the  sum  of  five  thousand  dollars  as  damages  for  such  mur- 
der or  assassination,  to  be  distributed  among  them  accord- 
ing to  the  laws  of  Alabama,  regulating  the  distribution  of 
the  estates  of  intestate  decedents." — Pamph.  Acts,  1858,  p. 
452. 

Under  authority  of  this  act  the  appellant,  Mrs.  Gunter, 
brought  suit  against  the  county  of  Dale  on  the  28th  day 
of  February,  1870.  The  complaint  contained  five  counts. 
The  first  count  is  copied  in  the  following  words,   to-wit : 

"  The  plaintiff  claims  of  the  defendant  five  thousand  dol- 
lars, for  that  because  on  or  about  the  27th  day  of  June, 
1869,  one  William  F.  Gunter,  who  at  that  time  was  the 
husband  of  plaintiff,  and  whose  widow  plaintiff  now  is,  was 
murdered  and  assassinated  in  said  county  of  Dale  by  one 
Turner  Riley,  who  was  then  and  there  an  outlaw,  and  the 
said  assassination  and  murder  was  done  moie  than  six 
months  before  the  commencement  of  this  suit,  to-wit,  on  or 
about  the  27th  day  of  June,  1869." 
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The  other  counts  in  the  complaint  were  similar  to  this, 
except  in  the  description  of  the  person  who  did  the  killing, 
or  in  the  manner  of  the  killing,  so  as  to  conform  to  the 
precise  language  of  the  statute  in  these  particulars. 

There  was  a  demurrer  to  the  whole  complaint.  The 
grounds  of  the  demurrer  were  as  follows — 1st.  The  com- 
plaint fails  to  show  a  meritorious  or  any  cause  of  action ; 
2nd.  The  complaint  fails  to  aver  that  the  alleged  mur- 
der or  assassination  was  on  account  of  past  or  present 
party  affiliation  or  political  opinion  ;  3d.  The  complaint 
fails  to  state  that  W.  T.  Gunter,  the  alleged  husband  of 
the  plaintiff,  was  murdered  or  assassinated  on  account  of 
past  or  present  party  affiliation  or  political  opinion. 

Upon  the  hearing  of  the  demurrer,  the  same  was  sus- 
tained by  the  court.  Whereupon  the  plaintiff  took  a  non- 
suit, and  appealed  to  this  court.  And  here  the  sustaining 
of  the  demurrer  in  the  court  below  is  assigned  for  error. 
Rev.  Code,  §  2759. 

The  second  section  of  the  act  above  quoted  directs  the 
manner  of  proceeding  to  recover  the  damages  given  in  the 
first  section  of  the  same  act.    It  is  in  these  words  : 

•'  That  said  damages  allowed  in  section  one  of  this  act 
shall  be  recoverable  in  the  following  manner :  The  claim- 
ant shall,  after  the  expiration  of  six  months  from  the  mur- 
der or  assassination  aforesaid,  bring  an  action  in  the  cir- 
cuit court  of  the  proper  county,  by  summons  and  complaint 
against  the  county,  alleging  the  murder  or  assassination  of 
such  person  in  said  county  by  an  oidlaw,  or  person  or  persons 
in  disguise,  riot  or  mob,  and  that  it  was  done  at  least  six  months 
be/ore  the  commencement  of  the  suit.  The  subsequent  pro- 
ceedings shall  be  according  to  the  laws  of  the  State  and 
the  rules  of  practice  in  suits  between  individuals."— Pamph. 
Acts  1868,  p.  452. 

A  very  slight  examination  of  this  section  of  the  act  in 
question  will  show  that  the  complaint  is  framed  in  strict 
conformity  to  its  requirements.  This  is  enough  to  make 
the  complaint  sufficient— Rev.  Code,  §  2629  ;  Randolph  v. 
JSharpe,  42  Ala.  266 ;  Letondal  v.  Huguenin,  26  Ala.  552. 
This  section  of  the  act  which  prescribes  the  form  of  the 
action  does  not  require  that  it  shall  be  alleged  that  the 
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murder  or  assassination  "  was  on  account  of  past  or  pres- 
ent party  affiliation  or  political  opinion."  It  was  then  no 
error  to  fail  to  make  this  averment  in  the  complaint.  This 
appears  also  from  the  language  of  the  first  section  itself. 
That  clearly  shows  that  the  assassination  denounced  by 
the  law  is  such  as  has  been  committed,  (1,)  "  by  any  out- 
law •,"  (2,)  or  by  any  "  person  or  persons  in  disguise  ;"  (3,) 
or  by  any  "  mob ;"  (4,)  "  or  for  past  or  present  party  affil- 
iation or  political  opinion."  The  word  or,  as  used  in  this 
sentence,  is  separative  and  alternative.  It  clearly  indi- 
cates that  any  one  of  several  independent  particulars  may 
be  taken,  and  it  does  not  attach  the  incidents  of  "  party 
affiliation  or  political  opinion"  to  all  the  different  modes 
of  incurring  the  penalties  of  the  statute,  mentioned  in  the 
section.  The  assassination  or  murder  of  any  person  in 
this  State  "  for  past  or  present  party  affiliation  or  political 
opinion,"  is  itself  such  a  violation  of  law  as  subjects  the 
county  to  liability  for  the  damages  given  by  the  enactment. 

There  can  scarcely  be  a  well  entertained  doubt  in  any 
sane  mind  that  the  protection  of  the  life  and  liberty  of  the 
citizen  is  one  of  the  chief  objects  of  all  civil  governments. 
Decl.  of  Ind ;  Bev.  Code,  p.  1.  Protection  and  allegiance 
are  reciprocal.  This  principle  forms  the  basis  upon  which 
all  loyalty  is  founded  by  which  the  citizen  yields  up  not 
only  his  property  but  his  life  for  the  public  good. — Heed  v. 
United  States,  3  Quart.  Law  Journ.  122  ;  United  States  v. 
Mose,  3  Cr.  160  ;  1  Bla.  Com.  3^6,  marg. ;  2  Kent,  39,  et  seq. 
The  powers  of  the  government,  to  devise  means  for  the  ac- 
complishment of  this  important  end,  are  without  any  lim- 
itation. All  the  criminal  law  of  the  State  rests  upon  this 
basis.  Even  life  may  be  taken  to  protect  life.  And  this 
is  the  reason  which  finally  underlies  the  justification  of  all 
capital  punishments  and  all  fines  and  imprisonments. — 
Oliver  V.  The  State,  17  Ala.  587.  The  law  does  not  take  an 
assassin's  life  in  mere  revenge  or  retaliation,  but  to  prevent 
a  repetition  of  his  crime. — Bev.  Code,  §  3654. 

The  weight  of  the  most  recent  decisions  of  this  State  is 
to  the  effect,  that  the  legislature  of  the  people  is  supreme 
in  all  cases,  where  there  is  no  limitation  imposed  by  the 
Federal  or  State  constitutions. — Dorman  v.  The  State,  34 
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Ala.  216,  280  ;  Cooley,  p.  85,  d  seq.  572  ;  People  v.  Draper, 
15  N.  Y.  Rep.  (Decio)  543 ;  Thorpe,  v.  Rutland  dt  Burling- 
ton R.  R.,  27  Vt.  142.  The  legislature  declares  this  will  by 
its  enactnffents. 

The  law  involved  in  this  litigation  is  not  a  novelty,  nor 
is  it  founded  upon  principles  which  have  been  tried  and 
have  failed,  or  which  have  been  condemned  by  statesmen 
and  legislators  of  the  highest  ability. 

The  English  government  is  one  of  the  oldest  and  one  of 
the  most  powerful  in  Europe,  and  possibly,  in  the  world. 
And  it  has  been  one  of  the  most  successful  in  its  efforts 
to  protect  the  lives,  the  peace  and  liberty  of  its  people. 
From  it  we  derive  our  social  habits  and  the  larger  portions 
of  our  own  law,  and  the  principles  by  which  these  laws  are 
justified. — Oooley,  p.  21,  et  seq>.  For  the  purpose  of  pro- 
tecting the  citizen  against  robbery  and  assassination,  that 
government,  from  a  very  early  date,  made  a  portion  of  the 
people  responsible  for  the  robberies  and  assassinations 
committed  wit^iin  certain  prescribed  bounds.  Tliis  is  also 
a  principle  of  universal  national  law,  as  is  well  known  to 
every  intelligent  student  of  history  and  jurisprudence. 
This  is  too  well  established  and  admitted  to  need  the  quo- 
tation of  authorities. — Whea.  Inter.  Law  ;  Lawrence,  173, 
179,  Kostzd's  Case. 

In  the  common  law  system,  which,  to  a  very  great  extent, 
is  our  system,  the  legislators  of  the  mother  county,  taking 
the  natural  division  of  the  people  into  families  as  a  basis, 
combined  these  families  into  tithings  ;  the  tithiugs  into 
hundreds,  and  the  hundreds  into  counties.  The  tithing  was 
ten  families  ;  the  hundred  was  ten  tithings  ;  and  the  county 
an  indefinite  number  of  hundreds. —  1  Bla.  Com.  116,  117, 
(marg.) 

The  communities  of  hundreds,  consisting  of  ten  fami- 
lies, were  held  responsible  for  many  mischiefs  and  robbe- 
ries, which  were  committed  among  them,  when  the  guilty 
party  was  suffered  to  escape  without  conviction.  This  is 
still  the  law  of  the  mother  country,  and  it  has  been  found 
to  work  well  in  aiding  the  suppression  of  secret  crime,  or 
as  Judge  Blackstone  says,  crimes  committed  **  by  persons 
in  disguise  or  with  their  faces  blacked." — 4  Bla.  Com.  246, 
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(marg.);  4  Steph.  Com.  '275  ;  1  Hale  PI.  Cr.  p.  447,  Ch.  b5, 
Dublin  edition,  1778.  The  general  assembly  of  this  State 
have  in  this  statute  simply  applied  this  ancient,  universal, 
and  salutary  principle  of  protection  for  the  liveaiof  its  cit- 
izens to  our  own  law. 

This  statute  is  not  obnoxious  to  the  second  section  of 
the  fifth  article  of  the  constitution  of  this  State.  It  con- 
tains but  one  subject,  though  it  deals  with  several  branches 
of  that  subject,  but  they  are  all  attingent  and  cognate  to 
one  subject  matter — the  suppression  of  certain  offenses. 
This  is  a  sufficient  compliance  with  the  purpose  of  the  fun- 
damental law,  to  rescue  it  from  the  vice  of  unconstitution- 
ality.— Const,  of  Ala.  18b7,  Art  5,  §  2  ;  31artin  v.  Hewitt, 
June  term,  1870. 

The  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial. 


TOOLE  vs,  UEQUHAET. 

[action  under  code  on   dependent  AaBEEMENT.  ] 

li  Complaint ;  when  sufficient. — In  an  action  on  a  dependant  covenant  or 
agreement,  a  complaint  which  follows  the  form  given  in  the  Revised 
Cf>de  for  such  action  is  sufficient. 

S.  Agreement  to  deliver  property,  action  for  damages  for  breach  of;  when 
seizure  of,  by  Confederate  officer  no  defense  against. — T.  and  U.  had  a 
controversy  about  the  ownership  of  a  horse.  T.  threatened  to  inform 
a  Confederate  officer  that  it  was  property  of  the  government,  it  being 
branded  U.  8.;  whereupon,  U.,  to  find  out  the  Confederate  officer's  in- 
tention in  relation  to  the  horse,  and  not  to  induce  him  to  seize  it,  went 
to  see  him,  and  was  told  by  the  quartermaster  that  he  would  seize  the 
horse.  After  this,  U.  informed  T.  of  all  that  occurred,  and  T.  and  U. 
agreed  to  arbitrate  the  matters  in  dispute,  and  an  award  was  rendered 
thatT.  deliver  the, horse  to  U.,  which  was  accepted  by  T,  andU., — Held, 
that  it  was  no  defense  to  T. ,  in  an  action  by  U.  against  him  on  the 
agreement,  that  a  Confederate  quartermaster  seized  the  horse  on  in- 
formation gained  from  U.  on  his  visit  to  him. 
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Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  Hon.  John  D.  Cunningham. 

This  was  an  action  by  the  appellee,  Urquhart,  against 
the  appellant.  Toole,  in  the  form  given  in  the  Revised  Code, 
to  recover  damages  for  the  breach  of  a  dependent  agree- 
ment, which  agreement,  as  set  out  in  the  complaint,  is  in 
substance  as  follows  :  "A  suit  having  been  instituted  in  the 
circuit  court  by  the  plaintiff  against  the  defendant  for  a 
certain  horse,  bridle,  saddle,  and  sheep-skin,  which  suit  be- 
ing then  pending  and  undecided,"  the  parties  verbally  sub- 
mitted the  matters  in  controversy  to  arbitration,  and  an 
award  was  made  that  plaintiff  should  dismiss  his  suit,  pay 
defendant  $300,  and  pay  one-half  the  costs  of  suit ;  and 
upon  this  being  done,  defendant  was  to  pay  the  other  half 
of  the  costs  of  suit,  and  "  deliver  to  plaintiff  said  hcyrsey 
bridle,  saddle,  and  sheep-skin."  The  complaint  then  avers 
the  acceptance  of  the  terms  of  the  award  by  both  parties, 
and  a  full  compliance  thereof  by  plaintiff,  and  a  refu- 
sal on  the  part  of  the  defendant,  after  demand,  "to  deliver 
to  plaintiff  said  horse,  bridle,  saddle,  and  sheep-skin,  or 
either  of  them,"  to  the  damage  of  plaintiff  $1000,  where- 
fore, he  sues,  &c.  [The  complaint  sets  out  the  names  of 
the  arbitrators,  and  the  award,  &c.,  and  the  manner  in 
which  he  had  complied,  <fec.,  in  full.] 

On  the  trial,  as  shown  by  the  bill  of  exceptions,  the  de- 
fendant demurred  in  short,  <fec.,  to  the  complaint — 1st,  be- 
cause the  complaint  does  not  contain  a  substantial  cause 
of  action  ;  2d,  because  it  does  not  show  any  liability  of 
plaintiff  to  defendant ;  3d,  because  it  is  too  vague  and  un- 
certain in  its  description  of  the  property  referred  to.  The 
demurrer  was  overruled,  and  defendant  excepted. 

The  plaintiff  then  pleaded,  in  short,  &c.,  the  general 
issue,  with  leave  to  give  in  any  matter  which  might  be 
pleaded  in  bar,  and  plaintiff  joined  issue  with  like  leave. 

The  plaintiff,  as  a  witness  in  his  own  behalf,  testified, 
that  in  1864,  he  bought  a  horse  branded  [U.  S.  j  from  one 
of  his  neighbors ;  that  at  the  time  of  the  purchase,  he  had 
known  the  horse  in  the  neighborhood  for  over  a  year ;  that 
a  short  time  after  the  purchase,  the  horse,  his  bridle,  sad- 
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die  and  sheepskin  were  stolen,  and  two  or  three  days  after- 
wards, on  learning  that  defendant  had  the  horse  in  his 
possession,  he  went  to  see  him  on  the  subject,  and  found  the 
horse,  bridle,  saddle  and  sheep-skin  in  his  possession.  De- 
fendant refused  to  give  up  the  horse  and  things,  as  he  said 
he  had  bought  them  at  public  auction,  in  the  city  of  Mont- 
gomery, a  day  or  two  before.  Defendant  made  some  offers 
in  compromise  of  the  matter,  not  material  to  be  set  out,  and 
failing  to  agree,  plaintift"  brought  an  action  of  detinue  to 
recover  "  said  property,"  and  the  record  of  the  suit  was 
offered  in  evidence  along  with  plaintiff's  testimony,  but  is 
not  set  out  in  the  bill  of  exceptions.  Plaintiff  further  tes- 
tified that  defendant,  in  the  interview,  told  him  he  should 
never  have  the  horse ;  that  from  the  brand  on  him  he  was 
the  property  of  the  Confederate  States,  and  that  he  in- 
tended to  repoi-t  the  horse  to  the  Confederate  quartermas- 
ter, and  have  him  come  and  take  him.  After  this,  plaintiff 
went  to  see  Cummings,  then  Confederate  quartermaster  at 
Montgomery,  and  told  him  the  facts  in  relation  to  the 
horse,  in  order  td' Ascertain  what  he  would  do  in  the  matter, 
and  not  for  the  purpose  of  getting  him  to  take  the  horse. 
Cummings  informed  him  that  he  would  take  the  horse,  and 
told  him  to  tell  Toole  to  bring  up  the  horse,  and  that  Cum- 
mings would  be  after  him.  After  this,  plaintiff  saw  Toole 
and  told  him  what  had  occurred,  and  then  Toole  and  him- 
self agreed  to  arbitrate  the  matters  in  dispute.  The  plain- 
tiff then  testified  as  to  the  arbitration,  in  all  respects  as 
set  out  in  the  complaint,  except  that  the  award  of  the  arbi- 
trators required,  upon  the  payment  of  the  $300  and  half  of 
the  costs  of  suit,  and  the  dismissal  of  the  same  by  the 
plaintiff,  that  the  defendant  "  should  deliver  up  the  horse." 
When  the  award  was  made,  both  parties  accepted  the 
same  and  agreed  to  abide  thereby,  and  plaintiff  dismissed 
the  suit,  paid  half  of  the  costs,  and  made  the  payment  as 
required  to  the  defendant.  Plaintiff,  several  times  after 
this,  demanded  said  horse,  bridle,  saddle,  and  sheep-skin, 
but  defendant  failed  to  deliver  them,  giving  as  a  reason  that 
the  Confederate  quartermaster,  Cummings,  had  taken  the 
horse. 

The  defendant  was  also  examined,  as  a  witness  in  his 
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own  behalf,  and  testified  that  he  bought  the  horse,  bridle, 
saddle  and  sheep-skin,  at  public  auction  in  the  city  of  Mont- 
gomery, a  few  days  before  plaintiff  claimed  them ;  that 
although  he  told  plaintiff  that  he  intended  to  report  the 
horse  to  said  quartermaster,  he  did  not  do  so,  nor  had  he 
intended  to  do  so ;  that  when  they  agreed  to  go  into  arbi- 
tration, and  when  a  hearing  of  the  parties  was  commenced 
before  them,  he  proposed  to  bring  the  horse  to  the  store 
in  the  city  of  Montgomery  where  the  arbitration  was  then 
going  on,  so  as  to  be  ready  to  deliver  him,  if  the  arbitra- 
tors should  so  decide ;  that  plaintiff  declined  this  proposi- 
tion, lest  Cummings,  the  quartermaster,  should  come  there 
and  take  him,  and  told  defendant  to  let  the  horse  remain 
where  he  was  until  plaintiff  started  home,  when  he  would 
go  by  defendant's  house  and  receive  him  there.  To  a  ques- 
tion by  defendant,  as  to  what  he  must  do  if  Cummings 
came,  plaintiff  replied,  that  if  he  once  got  him,  he  would 
ask  Cummings  no  odds.  After  the  arbitration,  plaintiff 
went  off  in  town  to  attend  to  some  business,  and  in  an 
hour  or  two  called  for  the  horse,  but  some  half  an-  hour 
after  the  award  was  made,  Cummings,  the  quartermaster, 
came  with  a  policeman  and  took  the  horse,  and  defendant 
never  saw  him  afterwards,  except  the  day  afterwards  when 
the  horse  was  sent  out  of  the  city,  tied  to  a  Confederate 
wagon.  The  testimony  of  defendant  agreed  with  that  of 
the  plaintiff,  as  to  the  arbitration  and  the  terms  of  the 
award,  and  lie  admitted  the  demand  on  him  for  the  horse, 
bridle,  saddle  and  sheep-skin,  as  stated  by  the  plaintiff. 
The  evidence  as  to  the  value  of  the  property  was  conflict- 
ing.   This  was  substantially  all  the  evidence. 

At  the  request  of  the  plaintiff,  the  court  charged  the 
jury,  "  that  if  they  believed  from  the  evidence  that  before 
the  arbitration  defendant  told  the  plaintiff  that  plaintiff 
should  never  have  the  horse,  and  that  he  was  the  property 
of  the  Confederate  government,  and  that  he  intended  to 
turn  him  over  to  a  Confederate  States  officer,  and  that  in 
consequence  of  this  declaration  of  defendant,  plaintiff  went 
to  Cummings,  who  was  a  Confederate  States  officer,  to  in- 
quire what  would  be  his  course  under  such  circumstances, 
42 
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and  not  to  induce  him  to  take  the  horse,  and  that  after- 
wards, and  before  the  arbitration,  plaintiff  informed  de- 
fendant what  he  had  done,  and  that  afterwards  the  parties 
agreed  to  arbitrate,  and  did  arbitrate  the  matter,  and  de- 
fendant, in  pursuance  of  the  award,  undertook  to  deliver 
the  horse  and  failed  to  do  so,  in  consequence  of  Cummings 
taking  him  on  the  information  given  by  the  plaintiff,  and 
of  which  defendant  had  been  fully  informed  at  the  time  he 
agreed  to  deliver  him, — that  the  taking  of  the  horse  by 
Cummings  under  these  circumstances  would  not  constitute 
a  defense  to  this  action."  To  the  giving  of  this  charge  the 
defendant  excepted. 

The  defendant  then  asked  the  court  to  charge  the  jury, 
that  "  if  they  believed  all  the  evidence  in  the  case,  the 
plaintiff  was  not  entitled  to  recover.*'  This  charge  the 
court  refused  to  give,  and  defendant  excepted. 

The  defendant  then  asked  the  court  to  charge  the  jury, 
that  "  if  they  believed  all  the  evidence  in  the  cause,  they 
must  find  for  the  defendant.'*  This  charge  the  court  re^ 
fused  to  give,  and  defendant  excepted. 

The  defendant  then  "  asked  the  court,  in  writing,  to 
charge  the  jury,  that  if  the  facts  as  to  the  arbitration  and 
award  were  fully  and  truly  stated  by  the  plaintiff  himself, 
in  the  testimony  given  by  him  as  a  witness,  the  jury  ought 
to  find  for  the  defendant."  This  charge  the  court  refused 
to  give,  and  defendant  excepted.  The  defendant  also 
"  asked  the  court  to  charge  the  jury,  in  writing,  that  if  the 
facts  as  to  the  arbitration  and  award  were  fully  and  truly 
stated  by  the  defendant,  in  his  testimony  given  as  a  wit- 
ness, the  jury  ought  to  find  for  the  defendant." 

The  charge  given,  and  the  refusal  to  give  the  charges 
asked,  are  now  assigned  for  error. 

Rice,  Semple  &  Goldthwaite,  and  A.  J.  Walker,  for  ap- 
pellant. 
Falkner  &  Henly,  and  Watts  &  Troy,  contra. 

B.  F.  SAFFOLD,  J.— The  complaint  is  in  the  terms  of 
the  form  prescribed  by  the  Revised  Code  on  a  dependen 
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covenant  or  agreement.  The  demurrer  was,  therefore, 
properly  overruled.  The  third  ground  of  objection,  that 
the  property  referred  to  is  insufficiently  described,  can  not 
prevail,  because  a  precise  identification  of  the  property  is 
not  a  material  inquiry  iu  the  case,  unless  made  so  by  plea. 

The  charge  given  at  the  request  of  the  plaintiff  was  cor- 
rect. Whether  the  information  given  by  the  plaintiff  to 
the  Confederate  quartermaster  ought,  under  other  circum- 
stances, to  affect  his  right  to  recover,  it  was  made  known 
to  the  defendant  before  his  agreement  with  the  plaintiff. 
Both  acted  with  a  full  knowledge  of  the  consequences  to 
be  apprehended  on  that  account. 

All  of  the  charges  asked  by  the  defendant  were  properly 
refused.  The  proposition  of  the  defendant  to  bring  the 
horse  to  the  place  of  arbitration,  that  he  might  deliver  him, 
if  required  to  do  so,  and  its  declination  by  the  plaintiff  be- 
fore the  decision  of  the  arbitrators,  was  not  a  delivery.  It 
might  have  been  so  construed  by  the  jury  if  made  after- 
Wards. 

The  testimony  of  the  plaintiff,  that  the  award  required 
the  defendant  to  deliver  the  horse,  can  not  be  considered 
as  a  failure  to  prove  that  he  was  not  to  deliver  the  other 
articles  claimed,  when  taken  in  connection  with  the  testi- 
mony of  both  parties  that  the  plaintiff  lost  them,  and  they 
came  into  the  possession  of  the  defendant,  with  the  horse, 
and  were  demanded  of  him  by  the  plaintiff,  without  objec- 
tion on  his  part.  Even  if  this  were  not  so,  as  the  verdict 
was  not  obliged  to  be  for  the  value  of  all  the  property 
claimed  or  none,  we  can  not  presume  that  it  was  not  errone- 
ously for  all,  when  the  defendant  failed  to  take  advantage 
of  any  defect  of  proof,  by  asking  specific  charges. 

The  judgment  is  aflSrmed. 

Note  by  Reporter. — Afterwards,  appellant,  by  Rice, 
Semple  &  GoLDTHWAiTE,  applied  for  a  rehearing,  and  filed 
in  support  thereof  the  following  argument : 

It  is  a  universal  rule  that  under  a  count  upon  a  special 
contract,  the  plaintiff  can  not  recover  without  proving,  in 
substance,  the  very  contract  described  in  the  count.    It  is 
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also  a  fixed  rule,  that  a  plaintiff  may  defeat  a  recovery  by 
him,  by  unnecessary  particularity  in  describing  the  cause  of 
action  in  his  count.  The  law  holds  him  sternly  to  the  proof 
of  matter  of  description,  although  the  description  was  un- 
necessarily particular. — Dill  v.  Rather,  30  Ala.  57 ;  especially 
in  the  paragraph  next  before  the  last  of  the  opinion  in  that 
case,  and  see  cases  there  cited.  This  rule  holds  good  in 
equity  as  well  as  in  law. — 31cKinley  v.  Irvine,  13  Ala. 

Appellant  contends,  that  under  a  count  upon  a  special 
contract,  the  plaintiff  can  not  recover,  if  the  proof  only 
shows  a  contract  materially  different  in  any  respect  what- 
ever from  the  contract  as  described  in  the  count.  Here 
the  variance  is  perfectly  plain.  The  count  describes  the 
contract  as  one  embracing  four  articles,  to-wit,  a  horse,  a 
bridle,  a  sheep-skin,  a  saddle.  The  contract,  as  proved  by 
each  witness,  was  one  which  did  not  embrace  the  four  arti- 
cles named,  but  only  one  of  them,  to-wit,  the  horse.  There 
can  not  be,  in  legal  contemplation,  a  clearer  case  of  vari- 
ance between  the  contract  as  described,  and  the  contract  as 
proved  by  both  witnesses. 

The  charges  asked  by  the  defendant  are  all  founded  on 
the  well  settled  law  of  variance  between  the  allegata  and 
probata,  and  if  Chitty  and  all  the  other  authorities  are  right, 
these  charges  ought  to  have  been  given. 

Chitty  states  the  general  rule  as  follows  :  "The  contract 
must  be  stated  correctly,  and  if  the  evidence  differ  from 
the  statement,  the  whole  foundation  of  the  action  fails." — 
1  Chitty's  PL  305,  et  seq.;  Moseley  v.  Wilkinson,  18  Ala.  288; 
Jordan  v.  Roney,  23  Ala.  758 ;  Smith  v.  Causey,  38  Ala. 
665  ;  Greenleaf  on  Ev.  p.  74,  §  63,  12  ed. 

The  legal  proposition,  thus  stated  by  Chitty.  is  precisely 
the  proposition  which,  in  substance,  is  announced  and  ap- 
plied in  the  charges  asked. 

The  plaintiff  was  at  liberty  to  sue  for  all  the  articles,  or 
for  a  portion  only.  But  if  he  elected  to  proceed  for  all, 
and  to  state  the  contract  (that  is  the  submission  to  arbitra- 
tration)  as  embracing  all  of  these,  he  can  not  recover  unrhr 
such  statement,  any  one  of  them,  when  the  proof  of  each 
witness  showed  that  the  contract  embraced  only  the  horse. 
TJiere  was  never  any  submission  as  to  the  other  articles  ;  and 
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in  suing  on  the  submission  and  award,  the  plaintiff  was 
bound  to  state  the  same  "correctly."  This  he  did  not  do  ; 
and  by  the  charges  asked  the  defendant  took  advantage  of 
the  incorrect  statement.  The  law  allows  this  to  the  de- 
fendant ;   and  it  is  done  properly. 

SAFFOLD,  J.— The  application  for  a  rehearing  is  based 
on  the  allegation  that  a  verbal  contract,  by  which  the  ap- 
pellant, on  certain  conditions,  was  to  deliver  up  to  the 
appellee,  a  horse,  bridle,  saddle,  and  sheep-skin,  is  not  sus- 
tained by  proof  of  an  award  that  a  horse  only  was  to  be 
delivered. 

The  doctrine  of  variance  is  that  the  allegations  and 
proof  must  not  be  different  and  contradictory.  In  this 
case,  the  evidence  of  the  appellant  as  much  confirms  the 
allegations  of  the  complaint  as  that  of  the  appellee.  Im- 
mediately after  the  award  was  made,  the  plaintiff  demand- 
ed of  the  defendant  all  of  the  articles  claimed  in  this  suit. 
The  latter  admits  the  demand,  and  testifies  that  he  had 
them.  They  were  rather  incidental  to  the  horse,  and,  from 
all  the  evidence,  we  can  not  say  the  jury  was  not  author- 
ized to  find  that  they  were  understood  to  be  included  in 
the  award. 

We  still  do  not  think  the  evidence  justified  the  first  two 
charges  asked  by  the  defendant.  The  last  two  rested  the 
case,  first,  on  the  plaintiff's  testimony  alone,  and  next,  on 
the  defendant's  alone.  We  think,  whether  either  one  sep- 
arately made  out  the  case  or  not  for  the  plaintiff,  both  to- 
gether did. 

The  rehearing  is  denied. 
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EX  PARTE  SOUTH  AND  NORTH  ALABAMA  RAIL- 
ROAD COMPANY. 

[application   for   mandamus   to   compel   circuit   court  to  set   aside 

ORDER  of  continuance  AND  TO  DISCHARGE  A  GARNISHEE  UPON  ANSWER. 

1 .  Mandamus  ;  when  loill  not  lie. — A  mandamus  will  not  lie  to  compel  a 
judge  of  the  circuit  court  to  set  aside  an  order  of  continuance  of  a 
garnishment  for  further  answer  pending  in  that  court,  unless,  perhaps, 
the  power  to  continue  the  cause  has  been  corruptly  used. 

2.  Same. — While  an  order  of  continuance  of  a  garnishment  suit-  in  the 
circuit  court  remains  in  force,  the  supreme  court  will  not  grant  a  man- 
damus to  inquire  into  the  propriety,  or  impropriety,  of  the  refusal  of 
the  circuit  court  to  discharge  a  garnishee  upon  his  uncontested  answer 
in  the  circuit  court,  when  the  cause  purports  to  be  continued  for  fur- 
ther answer. 

This  was  an  application  to  this  court  for  a  mandamus  to 
compel  the  circuit  court  Montgomery  county,  Hon.  J. 
Q.  Smith,  presiding,  to  set  aside  an  order  continuing  a 
garnishment  suit  for  further  answer,  and  refusing  to  dis- 
charge the  garnishee  upon  his  uncontested  answer.  The 
facts  of  the  case  are  set  forth  sufficiently  in  the  opinion. 

Samuel  F.  Rice,  for  petition. 
Jefferson  Falkner,  contra. 

PETERS,  J. — This  is  an  application  for  mandamus.  It 
has  now  been  too  long  and  thoroughly  settled  by  the  de- 
cisions of  this  court,  to  admit  of  doubt,  that  "an  applica- 
ticn  for  a  mandamus  will  only  be  granted  when  the  peti- 
tioner shows  a  clear  legal  right,  and  there  is  no  other  legal 
remedy  to  enforce  it." — Tarver  v.  Commissioners'  Court  of 
Tallapoosa,  17  Ala.  527,  528 ;  Chisholm  v.  McGhee,  41  Ala. 
192  ;  Ex  parte  Garland,  42  Ala.  559. 

It  is  not  necessary  to  discuss  the  merits  of  the  answer 
of  the  petitioner  to  the  garnishment  in  the  case  out  of 
which  this  application  h£|,s  a^riseUj  but  onl^  go  much  of  the 
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proceedings  therein  as  may  show  the  grounds  for  the  relief 
sought  in  this  petition. 

The  petition  and  the  record  thereto  appended,  which  is 
made  a  part  of  the  petition,  show  that  Jefferson  Falkner 
recovered  judgment  against  Francis  M.  Gilmer,  jr.,  and 
Merriwether  L.  Gilmer,  in  the  circuit  court  of  Montgomery 
county,  in  this  State,  at  the  January  term  thereof,  in  1869, 
for  the  sum  of  ten  thousand  and  five  dollars,  besides  costs  ; 
upon  which  judgment  execution  had  been  issued.  Upon 
this  judgment  a  process  of  garnishment  was  regularly  sued 
out  of  said  circuit  court,  on  the  I4th  day  of  January,  1870, 
against  the  petitioner,  said  South  and  North  Alabama 
Railroad  Company.  This  process  of  garnishment  was 
duly  served  upon  said  railroad  company,  which  appeared 
by  its  proper  officer  in  said  circuit  court,  at  the  June  term 
thereof,  in  the  year  18/0,  which  is  now  in  session,  and 
made  answer  to  said  garnishment,  which  answer  was 
reduced  to  writing  aad  ordered  to  be  filed  as  a  part  of  the 
record  in  the  cause  in  which  said  garnishment  had  been 
issued.  This  answer,  the  said  Falkner,  the  plaintiff  in  said 
judgment,  declined  to  contest.  And  thereupon  said  Falk- 
ner, said  plaintiff,  moved  said  circuit  court  to  continue  said 
garnishment  suit  for  further  answer  from  said  garnishee, 
said  railroad  company.  To  this  said  railroad  company 
objected,  and  moved  the  court  to  discharge  said  garnishee. 
Both  these  motions,  by  consent,  were  considered  together, 
when  the  court  refused  to  discharge  the  garnishee,  and 
continued  the  cause  until  the  next  term  of  the  couit.  To 
this  actioQ  of  the  court  the  garnishee  separately,  and  sev- 
erally excepted,  and  reserved  the  sama  in  a  bill  of  ex- 
ception. 

And  now,  the  said  railroad  company,  comes  here  upon 
tljis  record,  and  moves  this  court  for  a  mandamus,  to  be 
"directed  to  the  Hon.  J.  Q.  Smith,  judge  of  said  circuit 
court,  commanding  him  to  set  aside  said  order  of  continu- 
ance of  said  cause,  and  prescribing  such  order  as  petitioner 
is  entitled  to  in  the  premises." 

The  continuance  of  a  cause,  or  the  refusal  to  continue  it 
in  the  circuit  court,  is  purely  a  matter  of  discretion.  With 
such  disQrQtioa  this  court  h^s  no  power  i/O  interfere,  unless, 
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perhaps,  it  has  been  corruptly  used. — Planters'  Bank  v. 
Willis  (&  Company,. 5  Ala.  770,  779.  In  Ex  parte  City  of 
Montgomery,  Chief  Justice  Chilton  says :  "  Should  this 
court  interpose  its  jurisdiction  to  control  the  inferior  courts 
in  the  exercise  of  their  discretion,  either  in  the  making  or 
continuing  of  interlocutory  orders,  or  in  refusing  to  make 
them  in  the  progress  of  causes,  it  would  be  difficult  to  cal- 
culate the  delay,  embarrassment,  and  inconvenience  which 
would  result,  not  only  to  suitors,  but  to  the  courts  them- 
selves." 

"If  every  order  of  continuance,  every  refusal  to  grant 
new  trials,  and  the  numerous  interlocutory  orders  which 
are  made  in  causes,  both  at  law  and  in  equity,  from  their 
inception  to  their  final  termination,  could  each  be  made 
distinct  subject-matter  for  an  appeal  to  this  court,  at  the 
hazard  of  a  heavy  bill  of  costs,  this  court  would  become 
an  intolerable  grievance,  and  there  would  be  no  end  to  the 
litigation  to  which  a  cause,  requiring  a  great  number  of 
such  orders,  might  be  subject." — 24  Ala.  98,  99. 

It  is  very  evident  that  if  this  court  should  assume,  by 
mandamus,  to  interfere  in  the  control  of  one  matter  of  dis- 
cretion in  the  exercise  of  their  jurisdiction  by  the  inferior 
courts  of  the  State,  it  might  interfere  with  all  matters  of  a 
like  character.  Then  every  contested  order  for  a  continu- 
ance, in  every  court  of  the  State,  would  in  this  way,  sooner 
or  later,  be  brought  here  for  review.  This  would  bo  an 
intolerable  grievance  indeed.  Such  has  not  heretofore  been 
considered  the  office  of  the  important  writ  of  mandamus. 
It  is  not  granted  to  control  matters  of  discretion. — 24  Ala. 
98,  99,  supra  ;  Gay  v.  Bridge,  11  Pick.  189 ;  Ex  parte  Flem- 
ing, 4  Hill,  581 ;  >S'^.  Luke's  Gliurch  v.  Slack,  7  Cush.  226. 

An  order  of  continuance  has  the  effect  to  postpone  fur- 
ther action  in  the  cause  by  the  court,  until  the  next  term 
of  the  court  to  which  the  cause  has  been  continued.  No 
further  order  can  properly  be  taken  in  the  cause,  except 
possibly  to  set  the  order  of  continuance  aside,  until  the 
order  of  continuance  has  expired.  In  this  view  of  the 
practice,  this  court  would  be  precluded  by  the  order  of 
continuance  frona  looking  intg  the  refusal  to  di^Qho^rge  the 
garnishee, 
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Therefore,  no  opinion  is  intended  to  be  given  upon  the 
propriety,  or  the  impropriety,  of  the  refusal  of  the  circuit 
•court  to  discharge  the  petitioner  from  making  further  an- 
swer to  the  garnishment.  The  petitioner's  right,  when  he 
shows  sufficient  cause  to  be  discharged  at  the  proper  time, 
and  in  the  proper  way,  is  unquestionable ;  but  the  denial 
of  this  right  is  a  matter  of  error,  which  may  at  the  proper 
time  be  brought  to  this  court  by  appeal .  The  remedy  for 
its  correction  is  ample,  without  resort  to  the  process  of 
mandamus. — Ex  parte  Elston,  25  Ala.  72,  73  ;  Eev.  Code, 
§  3485,  Z984. 

The  application  for  mandamus  is  denied,  and  the  peti- 
tioner, said  railroad  company,  will  pay  the  costs  of  the  ap- 
jplication. 


JONES,  JUDGE  OF  PROBATE,  vs.  PAGE  &  STALL 

WORTH. 

[appeal  7S0M  ORDER  GRANTING  MANDAMUS.] 

1.  Occnptiftons  ;  tight  of  State  to  tax. — The  State  has  the  right  to  tax  oc- 
cupations. 

2.  Bevenne<«ict  of  3l8f  December,  1868;  construction  of. — The  rerenne  act 
approved  December  Slst,  18G8,  requires  each  lawyer  composing  a  firm 
to  pay  the  price  prescribed  for  lawyers  for  a  license,  which  entitles  him 
to  practiee  his  profession  in  any  county  of  the  State. 

3.  Same,  §  1 20  0/ ;  does  not  confer  judicial  power  on  auditor.  — Section  120  of 
that  act  does  not  confer  upon  the  auditor  any  judicial  authority.  It 
only  makes  him,  to  the  extent  therein  expressed,  chief  of  the  revenue 
department  to  insure  uniformity  in  the  execution  of  the  law  through- 
oat  the  State. 

Appeal  from  Circuit  Court  of  Conecuh. 
Tried  before  Hon.  P.  O.  Harper. 

The  opinion  contains  the  facts. 
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Joshua  Morse,  Attorney  General  for  appellant. 
Page  &  Stallworth,  contra. 

[The  briefs  did  not  oome  into  Reporter's  hands.] 

B.  F.  SAFFOLD,  J.— The  appellees,  who  were  lawyers 
associated  together  as  a  firm,  paid  to  the  county  treasurer 
twenty  dollars,  as  the  price  of  a  license  to  practice  law, 
under  the  revenue  act  of  December  3lst,  1868.  They  pre- 
sented the  receipt  taken  therefor  to  the  appellant,  and  de- 
manded the  license  for  the  firm,  which  he  refused  to  issue, 
as  not  being  for  the  amount  required,  under  instructions 
from  the  State  auditor.  The  circuit  court,  on  their  appli- 
cation, issued  to  him  a  peremptory  mandamus  to  give  the 
license,  from  which  he  appeals. 

The  several  questions  presented  in  argument  may 
better  be  considered  generally  than  by  direct  reference  to 
each  one,  except  the  main  issue  involved,  the  construction 
of  the  revenue  law. 

The  right  to  tax  is  an  incident  of  sovereignty  and  co- 
extensive with  it. 

All  subjects,  over  which  the  sovereign  power  of  a  State 
extends,  are  objects  of  taxation.  The  sovereignty  of  a 
State  extends  to  everything  which  exists  by  its  own  author- 
ity, or  is  introduced  by  its  permission.  These  conclusions 
were  declared  by  the  United  States  supreme  court,  after 
most  elaborate  discussion  and  mature  deliberation,  in  the 
cases  of  MoCtdloch  v.  The  State  of  Maryland,  4  Whea.  316  ; 
and  Weston  v.  City  Council  of  Charleston,  2  Peters,  419.  It 
has  also  been  conceded  by  the  same  high  authority  that 
the  State  may  tax  occupations. — Broivn  v.  Maryland,  12 
Whea.  419.  The  private  revenue  of  individuals  arises 
ultimately  from  three  different  sources,  rent,  profit  and 
wages,  and  every  public  tax  must  be  finally  paid  from  some 
one  or  all  of  these  different  sorts  of  revenue. — Smith's 
Wealth  of  Nations,  (B.)  5,  Ch.  2,  p.  2. 

Section  120  of  the  revenue  act  does  not  confer  any  judi- 
cial authority  upon  the  auditor.  It  only  makes  him,  to  the 
extent  therein  expressed,  chief  of  the  revenue  system,  to 
insure  uniformity  in  its  operation  throughout  the  State. 
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The  real  issae  involved  in  this  case  is  whether  the  reve- 
nue law,  approved  December  Slat,  1868,  exacts  the  price 
of  a  license  therein  prescribed  for  lawyers ,  from  each  in- 
dividual comyx)sing  a  firm,  or  from  the  firm  only.  Section 
106  of  the  act  enacts  "  that  any  person,  firm,  company  or 
corporation,  who  desires  to  engage  in,  or  carry  on,  any 
business  or  profession  hereinafter  named,  he,  or  they,  shall 
pay  to  the  treasurer  of  the  county  in  which  it  is  proposed 
to  carry  on  such  business  or  profession,  the  amount  re- 
quired by  law  for  such  license,  taking  his  receipt  therefor." 
Section  107  provides  '*  that  upon  presentation  of  such  re- 
ceipt to  the  probate  judge,  if  found  to  be  for  the  amount 
required,  he  shall  forthwith  issue  the  license,  which  shall 
set  forth  the  name  of  the  person,  firm,  company  or  corpo- 
ration, the  business  which  it  is  proposed  to  carry  on,  and 
the  location  where  it  is  to  be  established,  or,  if  a  peddler, 
whether  he  proposes  to  travel  on  foot,  on  a  horse,  or  in  a 
wagon ;  and  such  license  shall  not  be  transferable,  nor 
shall  it  entitle  the  holder  thereof  to  carry  on  or  exercise 
any  other  business  or  profession,  than  the  one  therein 
named,  aor  at  any  other  location  than  the  one  therein 
specified,  &c"  Section  112  enacts  "  that  the  prices  of 
licenses  shall  be  as  follows  :  19.  For  lawyers,  twenty  dol- 
lars." 

If  we  regard  the  sections  above  quoted  alone,  the  con- 
struction of  them  might  well  be  either  that  each  individual 
must  pay  the  price  of  the  license,  or  that  a  firm,  company 
or  corporation  should  be  regarded  as  an  individual ;  and 
in  the  latter  case,  that  the  business  or  profession  must  be 
carried  on  only  in  the  county  in  which  the  license  was  issued. 
But  if  we  consider  the  nature  of  the  several  occupa- 
tions for  which  a  license  must  be  obtained,  that  some 
are  obliged  to  be  stationary,  while  others  are  ambu- 
latory, we  are  led  to  the  conclusion  that  the  terms  person, 
firm,  company  <fec.,  must  be  applied  and  confined  to  the  va- 
rious pursuits  enumerated,  according  to  their  respective 
character  and  field  of  operation.  Where  the  terms  of  the 
law  are  doubtful  enough  to  admit  of  it,  we  may  also  look 
to  the  practice  of  the  United  States  government,  and  the 
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former  usage  of  this  State,  under  similar  laws,  to  arrive  at 
the  true  intent  and  meaning  of  the  particular  law. 

We  therefore  sustain  the  ruling  of  the  auditor  that  each 
lawyer  should  pay  the  price  prescribed,  (twenty  dollars,)  for 
a  license,  which  shall  entitle  him  to  practice  his  profession 
anywhere  in  the  State,  as  the  most  just  and  equitable  con- 
struction of  the  statute. 

The  judgment  is  reversed.  The  appellees  are  charged 
with  the  costs  of  this  court  and  of  the  court  below. 


McKINNEY  vs.  REYNOLDS,  Afwtob. 

[appeal  from  oedeb  eefttsing  mandamus.  ] 

1.  Sheriff's  fees  in  criminal  cases ;  when  payable  hy  the  State. — The  third 
clause  of  section  4340  of  the  Revised  Code,  provides  for  payment  by 
the  State  of  the  sheriff  s  fees  in  criminal  cases,  except  when  the  de- 
fendant has  been  convicted  or  a  nolle  prosequi  entered,  in  which  case 
they  are  payable  by  the  county.  Where  the  costs  have  been  taxed 
against  the  prosecutor,  or  the  foreman  of  the  grand  jury,  there  must 
be  a  return  of  execution  "no  property  found." 

Appeal  from  City  Court  of  Montgomery, 
Tried  before  Hon.  John  D.  Cunningham. 

The  opinion  contains  the  facts. 

Thos,  M.  Aerington,  for  appellant. 
Joshua  Morse,  Attorney-General,  contra. 

B.  F.  SAFFOLD,  J.— The  appellant  applied  to  the  city 
court  of  Montgomery  for  a  mandamus  to  the  auditor  of  the 
State,  to  audit  certain  accounts  which  he,  as  sheriff  of 
Limestone  county,  claimed  to  be  a  charge  against  the  State. 
The  application  was  denied. 

The  items  of  the  accounts  are  fees  in  criminal  cases,  for 
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executing  warrants  of  arrest,  taking  bail  bonds,  serving 
subpoenas,  and  committing  prisoners  to  jail ;  services  for 
■which  payment  is  allowed  by  section  433y  of  the  Revised 
•Code.  Section  4340  provides  for  their  being  taxed  against 
the  defendant  on  conviction,  or  against  the  prosecutor  or 
the  foreman  of  the  grand  jury,  in  cases  of  misdemeanor, 
tinder  section  410  > ;  and  if  not  taxed  against  them,  or  if 
an  execution  against  them  is  returned  "  no  property  found," 
they  must  be  paid  by  the  State,  except  when  they  are  pay- 
able by  the  county.  Section  4438,  page  847,  makes  them 
a  charge  against  the  county  in  cases  where  the  defendant 
is  convicted,  and  shown  to  be  insolvent  by  a  return  of  ex- 
ecution "  no  property  found,"  and  in  which  the  State  enters 
a  nolle  prosequi. 

The  accounts  are  certified  to  be  correct  by  the  clerk  of 
the  circuit  court  and  sworn  to  before  the  probate  judgei 
and  are  accompanied  by  the  affidavit  of  the  sheriflf,  as  re- 
quired by  law.  They  contain  items  for  services  rendered 
in  cases  in  which  the  defendant  was  convicted  or  acquitted, 
a  nolle  prosequi  was  entered,  and  the  prosecution  was  abated 
by  the  death  of  the  defendant.  The  State  is  liable  only 
where  the  defendant  was  acquitted,  or  the  prosecution  was 
abated. 

The  judgment  is  reversed,  and  a  mandamus  will  be  issued 
from  this  court  to  the  auditor  to  audit  the  appellant's  ac- 
count in  these  last  named  cases. 


HILL,  Adm'r,  vs.  erwin  et  al. 

[debt  on  promissory  note  given  to  secure  PUBCHASE-MONET  of  lAND  SOLD 
UNDER  AN  ORDER  OF  PROBATE  COURT  IN  1863.] 

1.  Decedent's  lands,  sale  of,  under  order  of  probate  court;  promissory  note 
given  to  secure  purchase-money  of,  what  defense  can  not  be  set  up  against. 
In  an  action  of  debt  on  a  promissory  note,  for  "dollars,"  given  to  se- 
cure the  parchase-money  of  lands  of  a  decedent,  sold  in  this  State,  in 


662  FORTY-FOURTH  ALABAMA. 

Hill,  Adm'r,  v.  Erwin  et  al. 

the  year  1863,  under  an  order  of  the  probate  court  for  the  payment  of 
debts,  it  can  not  be  shown  in  defense,  after  the  return  and  confirmation 
of  the  sale  in  the  probate  court,  that  the  sale  was  for  Confediprate 
treasurj'-notes,  and  not  for  "dollars,"  in  some  lawful  currency  of  the 
United  States.  (Saffold,  J.,  dissenting.) 
2.  "  Dollars ;''  iManing  of. — If  such  a  sale  is  permitted  to  stand,  the  word 
"dollars"  in  such  note  must  be  construed  to  mean  such  dollars  as 
would  be  a  legal  tender  in  payment  of  debts.     (Saffold,  J.,  dis^Mwg.) 

Appeal  from  the  Circuit  Court  of  Hale. 
Tried  before  Hon.  John  Moore. 

Tiie  facts  upon  which  the  case  turns  are  sufl&cientlj  set 
out  in  the  opinion. 

Alex.  White,  for  appellant. 

[Appellant's  brief  did  not  come  into  Reporter's  hands.] 

Wm.  M.  Brooks,  contra. — The  main  question  raised  by 
the  charges  asked  on  behalf  of  the  plaintiff,  is,  whether  an 
administrator  who  sells  land  under  the  order  of  the  pro- 
bate court  can  make  an  agreement  to  receive  Confederate 
money  in  payment,  which  will  be  available  to  the  defend- 
ants? 

The  court  authorized  the  sale  of  the  property  upon  a 
credit  of  twelve  months.  Confederate  notes  were  at  that 
time,  and  it  was  evident  would  continue  to  be  for  a  long 
while  then  to  come,  the  common  currency  and  only  circu- 
lating medium  of  the  country.  All  property  was  sold  for 
and  paid  in  that  kind  of  money.  It  stood  as  the  measure 
of  the  value  of  property  whenever  it  was  sold.  There  was 
no  other  means  whereby  to  estimate  the  value  of  property. 
The  sale,  though  made  under  the  orders  of  the  court,  was 
not  made,  and  was  not  expected  or  intended  to  be  made, 
upon  terms  different  from  those  upon  which  sales  were  gen- 
erally made.  It  could  not  be  expected  that  a  purchaser 
would  bid  the  value  of  the  land  in  depreciated  currency, 
and  pay  the  amount  thus  bid  in  good  money.  The  author- 
ity on  behalf  of  the  administrator  to  agree  to  take  Confed- 
erate money  might  be  well  implied.  Under  no  other  circum- 
stances could  a  sale  have  been  made  for  the  price  bid. 
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But  the  cases  are  numerous  to  show  that  an  administra- 
tor can  enter  into  binding  stipulations  not  apparently  au- 
thorized by  the  order  of  sale.  He  may  warrant  the  souud- 
ness  of  the  property  sold,  and  in  such  case  a  breach  of 
warranty  would  enable  the  purchaser  to  defend  an  action  on 
the  note  for  the  purchase-money. -^/S'/ozwienwiVet;.  WiUiam- 
■8on,  29  Ala.  558  ;  Pow  v.  Bradley,  in  manuscript. 

He  may  commit  a  fraud  upon  the  purchaser,  and  in  such 
case  the  purchaser  can  set  up  the  fraud  as  a  defense  to  the 
suit  upon  the  note  given  for  the  purchase-money. — At- 
ivoocTs  Adrnr  v.  Wright  et  at,  29  Ala.  351 ;  Rice  v.  Richard- 
son, 3  Ala.  428. 

In  these  cases  the  administrator  was  not  authorized  by 
the  court  to  warrant  the  soundness  of  the  property  in  the 
•one  instance,  or  to  perpetrate  a  fraud  upon  the  purchaser 
by  misrepresentation  in  the  other ;  yet,  in  either  case,  his 
■acts  were  held  to  be  binding  upon  the  estate  and  available 
to  the  purchaser.  These  cases  clearly  lay  down  and  settle 
the  principle  in  controversy.  The  land  was  sold  at  its 
value  in  Confederate  notes^  (which  was  several  times  its 
value  in  good  money,)  to  be  paid  for  in  the  same  kind  of 
currency  ;  to  hold  the  purchaser  bound  to  pay  the  amount 
in  good  money,  would  be  a  gross  fraud  upon  him.  And 
however  innocent  the  court  or  the  distributees  might  Jje  in 
the  inception  of  the  contract^  yet  if  they  attempted  to  make 
the  purchaser  pay  the  entire  amount  in  good  money,  they 
would  be  participators  in  the  fraud. 

In  legal  contemplation,  it  is  as  much  against  conscience 
to  attempt  to  avail  one's  self  of  the  iniquity  of  an  agent, 
after  it  is  known,  as  if  there  had  been  preconcert. — 29  Ala. 
351 ;  3  Ala.  428. 

And  though  the  administrator  was  not  authorized  to  de- 
ceive and  defraud  the  defendant,  and  thereby  procure  a 
much  larger  price  for  the  property,  yet  it  would  be  as  ini- 
quitous to  enforce  the  payment  of  the  entire  amount  in 
good  money,  as  if  the  court  had  expressly  authorized  the 
perpetration  of  the  fraud. — 29  Ala.,  supra. 

PETEHS,  J.—  This  was  an  action  of  debt  brought  by 
Susan  Hill,  as  the  administratrix  of  the  estate  of  Charles 
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W.  Hill,  deceased,  against  George  Erwin  and  Allen  C. 
Jones,  on  a  promissory  note  for  $40,386  98,  payable  to 
said  Susan  Hill,  as  administratrix  as  aforesaid.  It  was 
tried  in  the  circuit  court  of  Hale  county,  on  the  10th  day 
of  October,  1867,  when  a  verdict  and  judgment  were  ren- 
dered for  the  defendants,  Erwin  and  Jones.  From  this 
judgment,  Mrs.  Hili  appeals  to  this  court. 

From  a  bill  of  exceptions  taken  at  the  trial,  it  appears 
that  Mrs.  Hill,  as  the  administratrix  of  the  estate  of  her 
husband,  Charles  W.  Hill,  deceased,  obtained  an  order  of 
the  probate  court  of  the  county  of  Greene,  in  this  State, 
to  sell  the  real  estate  of  said  deceased  for  the  payment  of 
debts.  This  order  of  sale  seems  to  have  been  regularly 
made  and  granted,  and  under  its  authority,  and  in  con- 
formity to  the  same,  she  offered  for  sale  certain  lands  of 
her  said  husband,  which  are  described  in  said  order  by 
their  proper  land  office  designation,  on  the  10th  day  of 
February,  1863.  At  said  sale,  said  Erwin  became  the  pur- 
chaser of  said  land,  at  the  sum  of  $40,886  9S,  and  gave 
his  note  for  this  sum,  with  securities  as  required  by  law, 
payable  on  the  1st  day  of  March,  1864.  The  proceeding 
on  this  sale  was  returned  to  the  judge  of  probate,  who  had 
ordered  the  same,  and  the  sale  was  confirmed  as  required 
by  the  statute  in  such  case  made  and  provided.  The  order 
and  S'ale  upon  the  face  of  the  record  appear  to  have  been 
perfect  and  regular.  It  was  a  judicial  sale.  The  law,  then, 
fixes  its  terms,  and  denies  to  the  administratrix  the  power 
to  sell  on  any  other  terms.  But  there  is  no  attempt  to  im- 
peach the  regularity  of  the  sale. 

The  only  question,  then,  raised  is,  whether  a  sale  by  an 
administratrix  of  the  real  estate  of  the  deceased  for 
the  payment  of  debts,  which  appears  regular  on  its  face, 
and  which  purports  to  have  been  made  on  a  credit  for  a 
certain  sum,  payable  in  "  dollars,"  can  be  shown,  in  such 
a  proceeding  as  this,  to  have  been  made  for  Confederate 
treasury-notes  or  bonds. 

Such  a  sale  must  be  for  money ;  either  to  be  paid  down 
at  the  conclusion  of  the  sale  in  cash,  or  at  a  future  time, 
on  the  termination  of  the  credit  allowed.  But  when  the 
debt  thus  contracted   becomes  due,  it  must  be  paid  in 
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money,  unless  the  representative  choose  to  release  it,  for 
something  else  in  lieu  of  money,  which  the  law  permits 
her  to  receive.  In  this  sense,  money  means  a  currency, 
which  is  a  legal  tender  in  payment  of  debts,  or  a  currency 
which  is  convertible  into  silver  or  gold. —  Kitchelli  Admr^  v. 
Jackson,  June  term,  1<570 ;  Const.  U.  S. .  Art  1,  §^  8,  10.  This 
is  the  legal  effect  of  the  sale,  and  the  parties  had  no  au- 
thority to  disregard  it.  At  law,  the  sale  is  not  open  to  ex- 
planation on  this  question.  It  could  just  as  well  be  per- 
mitted to  be  shown,  against  the  averments  of  the  record, 
that  there  was  no  sale,  as  to  be  shown  that  there  was  an 
illegal  sale.  If  the  sale  stands,  it  must  stand  as  the  law 
requires  it  to  have  been  made  j  because  thd  law,  through 
the  agency  of  the  probate  court,  dictates  the  terms  of  the 
sale.  If  the  record  shows  that  these  terms  have  been  com- 
plied with,  it  can  not  be  shown  that  the  record  speaks 
falsely.  The  order  of  sale  and  the  confirmation  of  the 
sale  are  a  part  of  the  record,  and  these  show  the  terms  of 
the  sale  and  a  compliance  with  them,  in  the  sale. — Salton- 
Stall  and  Wife  v.  Riley  et  al,  23  Ala.  164;  Rev.  Code,  §§  2079, 
2078,  2080,' 2081,  2082,  208H,  20b9,  2090,  2091,  2095. 

The  laws  of  this  State  in  force  at  the  commencement  of 
the  late  rebellion  continued  in  force  until  its  suppression, 
except,  possibly,  the  statute  of  limitation. — Michael  v.  The 
State,  40  Ala.  361 ;  Coleman  v.  Hdines,  January  term,  1870. 
And  there  was  no  competent  authority  within  the  State 
during  the  rebellion  to  enact  valid  laws.  The  legislature 
of  the  insurgent  government,  in  this  State,  during  this  peri- 
od, can  not  be  regarded  as  a  lawful  legislature,  or  its  acts  as 
lawful  acts— Texas  v.  White,  7  Wall.  700,  732.  There  was  no 
law,  then,  passed  by  the  insurgent  government,  in  this  State, 
during  the  insurrection,  that  can,  in  any  manner,  effect 
this  sale,  or  which  can  make  Confederate  treasury-notes 
money,  in  the  sense  that  is  contended  for  by  the  ap- 
pellees. 

Confederate  treasury-notes  can  not  be  said  to  be  "money" 
in  any  just  legal  sense  whatever.  They  were  the  creatures 
and  offspring  of  a  political  organization,  which  was  for- 
bidden by  law.  The  power  that  put  them  in  circulation 
43 
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refused  to  make  them  a  legal  tender  in  payment  of  debts. 
They  were  issued  to  aid  the  military  operations  of  the  in- 
surgents, in  their  attempt  to  overthrow  the  government  of 
the  Union.  They  were  contraband  and  illegal,  as  the  in- 
struments of  an  illegal  purpose.  It  would  seem  childish 
and  silly  to  suppose,  that  a  war,  of  the  magnitude  of  the 
late  rebellion,  could  be  carried  on,  for  any  considerable 
length  of  time,  without  money  or  credit.  Money  the  rebels 
did  not  have  ;  and  the  Confederate  treasury-notes  supplied 
them  with  credit.  They  were  a  portion  of  the  hostile  ma- 
chinery of  the  insurrection.  They  were  wholly  vicious,  be- 
cause the}'  were  the  creatures  and  instruments  of  a  vicious 
purpose.  It  is  a  well  known  historical  fact  that  the  rebel 
army  could  not  have  been  kept  in  the  field  after  the  suc- 
cess of  the  national  blockade  of  the  Southern  ports,  with- 
out th'feir  instrumentality.  To  give  them  validity  or  cre- 
dence in  any  sense  is  to  affirm,  so  far,  the  validity  of  the 
power  that  brought  them  into  being.  If  rebellion  is  trea- 
son, if  levying  war  against  the  government  is  treason,  they 
were  tainted  with  treason  through  and  through.  They 
owed  their  very  being,  their  intent  and  their  use,  to  this 
source.  They  could  not,  then,  be  "money"  in  any  consti- 
tutional legal  sense.  The  only  legal  money  known  in  the 
Union,  then  or  now,  was  that  which  the  law  of  the  land 
recognized  as  a  legal  tender  in  payment  of  debts,  or  that 
which  was  convertible  into  such  legal  tender  currency.  — 
Const.  U.  S.,  Art  1,  §§  8,  10 ;  Hepburn  v.  Grisivold,  8  Wall. 
603;  Powell,  Adm'r,  v.  Henry,  27  Ala.  612;  Aicardiv.  Bobbins, 
41  Ala.  641. 

Confederate  treasury-notes  never  did  come  up  to  these 
requisites.  Their  very  payment  was,  from  the  beginning^ 
highly  problematical,  and  in  the  end,  they  became  mere 
nullities. — 40  Ala.  451.  Such  a  currency  was  not  that 
which  was  contemplated  by  the  statute  authorizing  and 
regulating  the  sale  of  decedent's  estates,  for  the  payment 
of  debts,  by  their  representatives.  These  notes  were 
not  the  lawful  circulating  medium  of  the  country. — Mann 
V.  Mann,  Exrs,  1  John.  Ch.  pp.  231,  232  ;  Co.  Litt.  207,  a  ; 
13  East,  20 ;  Hale  Houston  v.  Sims  &  Co.,  January  term, 
1870 ;  8  Bac.  Abr.  Bouv.  p.  37,  (B.)  8. 
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The  Confederate  States  government  had  no  authority  to 
to  do  any  legal  act  which,  on  account  of  its  origin,  was  en- 
titled to  recognition  as  of  legal  force  in  any  legal  rightful 
court  of  the  rightful  legal  State  of  Alabanaa.  In  law  it  is 
unknown  as  a  legal,  lawful  authority.  Its  force  may  cre- 
ate a  necessity,  which  may  excuse  the  commission  of  an 
illegal  act.  But  this  necessity,  like  any  other  excuse  or 
license,  is  a  matter  of  defense,  and  must  be  alleged  and 
proven. — 3  Stark  Ev.  llol,  marg.  x,  1  ;  Greenlf.  Ev.  §  79. 
The  insurgent  governments  were  all  illegal  governments. 
The  purpose  for  which  they  were  erected  made  them  illegal 
and  wholly  void. — 7  Wall.  700,  732,  supra.  This  was  an 
illegal  purpose.  They  were  erected  to  carry  on  a  war 
against  the  government  of  the  United  States,  treasonable 
in  its  character.  They  did  not  grow  up  out  of  any  over- 
ruling necessity.  They  were  established  for  the  purposes 
of  treason.  This  inevitably  made  the  T\^hole  bad.  There 
was  no  necessity  to  justify  them.  They  were,  therefore,  in 
a  legal  sense,  wholly  illegal  and  wholly  vicious.  They 
were  not  like  the  case  at  Tampico  in  Mexico,  or  that  at 
Castine,  in  Maine.  In  both  these  latter  instances,  a  legal, 
rightful  and  acknowledged  government,  by  force  of  arms, 
in  a  lawful  war,  drove  out  a  lawful,  rightful,  acknoivledged 
government,  and  took  its  place,  for  a  legal,  rightful  pur- 
pose— a  purpose  justified  and  allowed  by  the  laws  of 
nations. — Const.  U.  S.,  Art  3,  §  3,  cl.  1 ;  Paschall's  Ann. 
Const,  p.  '211,  note  215 ;  Fx  parte  Bollman,  4  Cranch,  75; 
Burrs  Trial,  4  Cranch,  ^^'d,  appendix  ;  Patton,  Governor,  v. 
Gilmer,  42  Ala.  648  ;  United  States  v.  Bice,  4  Wheat.  246  ; 
Fleming  v.  Page,  9  How.  603.  Here  there  was  no  such 
thing  as  legal  authority,  in  any  of  the  Confederate  gov- 
ernments. They  were  mere  military  dominations.  They 
had  no  national  acknoivledgment  as  governments  of  any 
kind.  They  were,  therefore,  neccessarily  unhioion  to  the 
courts  of  the  rightful,  lawful  government,  as  political  pow- 
ers in  any  recognized,  legal  sense.  Their  de facto  charac- 
ter did  not  confer  any  legal  powers  upon  them,  or  upon 
their  acts.  They  were  nullities,  in  law.  Such  are  the  doc- 
trines taught  in  Scott  v.  Jones,  5  How.  343,  and  Luther  v. 
Borden,  7  How.  1,  38,  at  bottom.     It  seems  to  me,  that  to 
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set  them  up  as  legal  and  authorative  de  facto  governments, 
without  competent  legislation  for  that  purpose,  is  a  fatal 
mistake.  This  would  be,  in  a  greater  or  less  degree,  a  de- 
struction of  all  rational  distinction  between  patriotism  and 
treason,  loyalty  and  disloyalty  to  the  government  of  the 
Union. —  Vide  Walker,  C.  J.,  arguendo,  in  Watson  &  Wife  v. 
Stone,  40  Ala.  451,  465,  par.  4 ;  Lawrence's  Wheat.  Intern. 
Law,  page  226,  note.  In  point  of  law,  it  is  the  purpose, 
the  intent,  which  makes  the  act  vicious  and  void,  not  the 
person  who  commits  it,  or  the  naanuer  in  which  it  is  done. 
42  Ala.  548,  supra ;  7  Wall.  732,  supra ;  Kenneit  v.  Cham- 
hers,  14  How.  .39  ;  1  Russ.  Cr.  1.  Does  the  grace  or  skill 
with  which  the  fatal  blow  is  stricken,  or  the  numbers  or 
high  standing  of  those  who  strike,  turn  murder  into  man- 
slaughter ?  Is  a  fleet  of  piratical  ships  more  lawful  than 
five,  or  does  the  crime  diminish  as  the  power  to  com- 
mit it  becomes  more  dangerous  and  irresistible  ?  Cer- 
tainly not.  No  such  doctrines  have  yet  found  secure 
lodgment  in  the  courts  of  this  country,  and  it  may  be  hoped 
that  they  never  will.  Chief- Justice  Marshall,  in  Bollman's 
case,  alluding  to  treason,  but  holding  the  balance  of  jus- 
tice with  a  giant's  hand,  has  said,  "  as  there  is  no  crime 
which  can  more  excite  and  agitate  the  passions  of  men 
than  treason,  no  charge  demands  more,  from  the  tribunal 
before  which  it  is  made,  a  deliberate  and  temperate  in- 
quiry. Whether  this  inquiry  be  directed  to  the  facts  or 
to  the  law,  none  can  be  more  solemn,  none  more  impor- 
tant to  the  citizen  or  to  the  government ;  none  can  more 
effect  the  safety  of  both."— 4  Cranch.  125,  at  bottom.  It 
is,  in  my  judgment,  a  matter  equally  as  solemn  and  impor- 
tant to  the  safety  of  the  government  and  its  loyal  citizens, 
that  governments  erected  to  commit  this  great  crime  shall 
not  have  recognition  in  the  courts  of  this  State,  as  legiti- 
mate political  organizations  in  any  sense  whatever,  with- 
out the  aid  of  legislative  ratification  or  adoption. — Con  v. 
1867,  Ordins.  Nos.  16,  37,  S8,  89,  40  ;  Pamph.  Acts,  1868, 
pp.  167,  185,  186,  187. 

This  case  is  different  from  that  of  Thorington  v.  Smith, 
8  How.  1.  In  that  case  the  parties  made  the  terms  of 
their  contract  themselves  ;  and  they  could  affix  whatever 
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meaniDg  they  pleased  to  their  words.  They  could  make 
the  word  "  dollars"  mean  gold  or  "  greenbacks,"  or  Con- 
federate treasury-notes,  if  they  wished  it.  And  if  there 
was  an  ambiguity  about  its  meaning,  as  they  applied  it, 
this  ambiguity  could  be  removed  by  parol  proofs.  It  could 
be  thus  shown  what  they  intended  by  the  word. — 1  Greenlf. 
Ev,  §  288.  They  might  also  measure  the  price  in  cotton 
or  tobacco,  or  any  other  specific  thing.  But  in  this  case, 
the  law  fixes  the  terms  of  the  contract  and  the  meaning  of 
the  words  used.  This  contract  the  parties  can  not  contra- 
dict or  explain,  so  as  to  defeat  the  purpose  of  the  law. 
There  is  no  duplicity  about  the  language  or  the  purpose  of 
this  contract.  It  is  as  the  law  required  it  to  be  made,  and 
it  can  not  be  altered  by  parol  explanations.  It  must,  there- 
fore, stand  as  it  is  written. — Greenlf.  Ev.  §  275,  et  seq. 
Confederate  treasury-notes  can  not  supply  the  place  of 
money  in  this  instance.  They  are  not  "  dollars."  in  such  a 
case  as  this. 

The  fourth  charge  asked  by  the  appellant,  in  the  court 
below,  was  in  conformity  with  this  construction  of  the  law, 
and  it  was  error  to  refuse  it. 

It  is  presumed  that  this  exposition  of  the  statute  regu- 
lating the  sale  of  the  real  estate  of  decedents,  by  their 
representatives,  will  furnish  a  solution  of  all  the  other 
questions  raised  upon  the  bill  of  exceptions  in  this  case  ; 
therefore,  they  will  not  be  further  considered. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 

The  chief-justice  concurs  in  the  result  of  this  opinion. 

B.  F.  SAFFOLD,  J.,  (dissenting.) — Inasmuch  as  the 
probate  court  was  authorized,  and  almost  required  to  re- 
gard Confederate  treasury-notes  as  a  valid  payment  for 
land  sold  under  its  decree,  if  the  evidence  showed  the  ven- 
dee purchased  it  with  the  understanding  that  it  might  be 
paid  for  in  such  currency,  and  on  that  account  brought  a 
Dominal  price  greatly  in  excess  of  its  value,  it  seems  to  me 
that  he  is  entitled  to  reUef  as  in  cases  of  individual  coo- 
trftPts, 
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[bill  in  equity  fob  divokce,  on  geound  of  cexjelty,  and  fok  genekal 

RELIEF,  ] 

1.  Divorce;  tclien  will  be  granted  on  slight  indications  of  peril  to  wife. — The 
christian  interpretation  of  the  contract  of  marriage  requires  that  the 
husband  shall  love  the  wife;  that  "he  shall  delight  in  her  as  in  him- 
self," and  when  the  proofs  show  that  he  habitually  fails  to  do  this,  the 
courts,  upon  very  slight  indications  of  peril  to  her  of  body  or  health, 
will  interpose  for  her  protection,  by  divorce. 

2.  Same;  what  sufficient  evidence  of  cruelty  to  justify. — If  the  conduct  of 
the  husband  is  shown  to  be  habitually  cold,  indift'erent,  rude,  harsh, 
vulgar,  obscene,  and  profane,  towards  the  wife,  and  she  is  seen  shortly 
after  being  with  him,  in  the  privity  of  the  marital  relation,  in  tears, 
with  bruises  on  her  face,  lips,  and  side,  of  a  serious  character,  and  the 
husband  admits,  when  complained  of,  that  these  indications  of  bad 
treatment  were  produced  by  him,  his  explanation  that  they  were  given 
in  playfulness  and  jest,  and  not  in  anger  or  in  earnest,  will  not  be  suf- 
ficient to  rescue  his  "conduct''  from  the  construction  that  these  ap- 
pearances are  evidences  of  legal  cruelty,  sufficient  to  justify  a  divorce 
in  favor  of  the  wife  for  that  cause. 

3.  Children,  custody  of;  when  should  he  granted  to  the  jitother. — Upon  a 
dissolution  of  marriage,  by  divorce  in  favor  of  the  wife,  if  she  has  pos- 
session of  the  children  of  the  marriage,  who  are  of  tender  years,  two 
being  girls  and  the  other  a  boy,  and  it  appears  that  the  mother  is  a  wo- 
man of  polite  education,  and  of  an  amiable  disposition,  and  virtuous, 
and  if  it  appears  that  the  father  is  habitually  rude,  profane,  vulgar,  ob- 
scene and  hypocritical  in  his  conduct,  and  insulting  in  his  language  to 
females  in  his  household,  tvith  some  evidences  of  a  tendency  to  drunk- 
enness, cold  and  indifferent  to  his  children,  and  disposed  to  sell  them  to 
their  grand-mother  "for  cash,"  and  denounces  them  as  "damn  nasty 
babies"  of  whom  he  is  tired — in  such  a  case  the  children  will  not  be 
separated,  or  taken  from  the  care  and  tuition  of  the  mother. 

4.  DwelUng-hoHse,  tjc;  when  wife  will  he  protected  in  possession  of  hy  in- 
junction.— If  during  marriage,  the  husband  conveys  or  causes  to  be  con- 
veyed to  the  wife,  by  deed,  a  house  and  lot,  in  which  they  then  are 
residing,  for  the  purpose  of  securing  it  from  confiscation  on  account  of 
the  husband's  participation  in  rebellion,  and  he  received  and  holds 
possession  of  the  deed  for  her,  and  if  he  is  insolvent  or  likely  to  become 
insolvent,  and  has  received  moneys  or  estate  belonging  to  the  wife,  as 
her  separate  property,  of  considerable  value,  under  the  laws  of  this 
State  for  the  protection  of  married  women,  upon  a  dissolution  of  the 
ma-rriage  by  divorce  in  the  wife's  favor,  she  will  be  protected  in  her 
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possession  of  such  house  aad  lot,  and  the  furniture  therein,  by  injunc- 
tion against  the  husband's  claim. 

5.  Deposition,  suppression  of ;  when  will  not  be  allowed,  unless  adverse  party 
shows  actual  injury. — The  suppression  of  a  deposition,  on  motion  of 
the  adverse  party,  because  the  witness  had  been  furnished  with  a  copy 
of  the  interrogatories,  and  cross-interrogatories,  before  the  examination 
by  the  commissioner,  will  not  be  allowed,  unless  the  party  complain- 
ing shows  actual  injury  to  him  by  such  practice.  In  such  a  case  error 
will  not  be  presumed. 

6.  Same;  English  orders  and  ri/iles  of  practice;  how  regarded. — The  English 
orders  and  rules  of  chancery  practice,  in  such  cases,  are  not  to  be  re- 
garded as  peremptory,  but  only  "as  furnishing  proper  analogies  to  reg- 
ulate the  practice"  in  our  courts. — Chancery  Rule  7,  Revised  Code, 
p.  824. 

7.  Deposition,  suppression  of ;  wli^i  failure  or  refusal  of  witness  1o  answer 
interrogatories  tvill  not  he  causpfor. — The  refusal  or  failure  of  a  witness 
to  answer  a  question,  addressed  to  her  on  an  examination  before  the 
commissioner,  will  not  be  held  a  sufficient  reason  to  suppress  such  de- 
position on  motion  of  the  adverse  party,  when  it  appears  that  the  inter- 
rogatory is  sufficiently  answered  in  another  portion  of  the  deposition, 
or  that  the  an.swer  would  be  immaterial  on  the  trial  on  the  merits  of  the 
cause. 

8.  Decree  in  chancery  ;  when  improper  ruling  as  to  parts  of  interrogatories, 
(fee,  will  not  reverse. — When  there  are  ijumerous  objections  to  parts  of 
interrogatories,  some  of  which  m3,y  have  been  improperly  decided  in 
the  court  below,  a  decree  in  chancery  will  not  be  reversed,  jf  it  appears 
that  there  is  sufficient  testimony,  beside  that  objected  to,  to  sustain  the 
chancellor's  decree. 

Appeal  from  Chancery  Court  of  Dallas, 
Heard  before  Hon.  J.  Q.  Loomis. 

The  opinion  sufficiently  states  the  facts. 

Alex.  White,  for  appellant. 
Morgan  &  Lapsley,  contra. 

PETERS,  J.— This  suit  is  a  bill  in  chancery  by  Mary 
W.  Goodrich,  complainant,  against  Rosamond  C.  Good- 
rich, defendant.  It  was  filed  in  the  chancery  court  of 
Pallas  county,  on  the  1st  day  of  March,  18b7,  for  a  divorce, 
dissolving  the  bonds  of  matrimony  between  the  parties  in 
favor  of  the  wife,  on  the  ground  of  cruelty,  and  prayed  an 
injunction  restraining  the  defendant  from  interfering  with 
the  control  and  custody  of  the  children  of  the  marriage, 
8,nd  to  prey^nt  the  flefendant  fronj  r^nioying  the  lamiture 
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from  the  house  in  which  the  complainant  resided,  and 
from  all  interference  with  complainant  bj  personal  con- 
straint or  violence,  and  a  decree  to  require  him  to  account 
with  her  for  the  corpus  of  her  separate  estate,  which  had 
been  received  by  him  during  the  marriage,  and  for  general 
relief. 

As  is  required  in  injunction  suits,  the  statements  of  the 
bill  are  sworn  to  by  the  complainant,  and  the  defendant  is 
required  to  answer,  without  verifying  his  answer  by  his 
oath.- Rev.  Code,  §3328. 

The  defendant,  at  first,  suffered  the  bill  to  be  taken  as 
confessed,  but  afterwards,  he  appeared  and  had  the  decree 
pro  confesso  set  aside,  and  filed  an  answer.  In  this  answer, 
besides  a  general  denial  of  the  acts  charged  against  him, 
as  constituting  cruelty,  he  sets  up  as  a  plea  of  condona- 
tion, that  the  acts  complained  of  were  "of  ancient  date." 

The  bill  shows  that  the  marriage  took  place  on  the  22d 
day  of  August,  1860,  and  that  the  parties  had  lived  to- 
gether for  a  little  more  than  six  years  and  six  months. 
Besides  the  general  bad  conduct  of  the  defendant  by  un- 
merited abuse  and  insult  to  the  wife,  which  seems  to  have 
prevailed  during  almost  the  whole  term  of  their  married 
life,  the  bill  alleges  that  the  defendant  had,  upon  several 
occasions,  stricken  complainant  on  the  face,  and  in  the 
mouth,  and  had  once  kicked  her  in  the  side,  with  his  booted 
foot,  with  such  violence  as  to  produce  a  serious  bruise, 
which  remained  visible  for  two  months  after  the  kick  was 
inflicted,  and  which  so  affected  the  health  of  the  wife  that 
she  was  forced  to  take  frequent  potions  of  laudanum,  in 
order  to  obviate  the  effects  of  a  premature  birth. 

On  the  hearing,  the  chancellor  granted  a  decree  divorc- 
ing the  wife,  and  made  the  injunction  perpetual,  which  had 
been  previously  allowed,  in  reference  to  the  custody  of  the 
children,  and  certain  property  mentioned  in  the  bill,  as 
being  in  possession  of  the  wife  at  the  time  when  the  bill 
was  filed  ;  the  defendant  was  also  taxed  with  all  the  costs. 
From  this  decree  the  defendant  appeals  to  this  court. 

Marriage  is  admitted  to  be  founded  on  agreement  be- 
tween the  parties,  and  in  some  form  it  is  a  social  necessity  ; 
even  the  beasts  and  the  birds,  under  its  influence,   "pair 
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off"  by  mutual  consent,  and  are,  usually,  while  the  relation 
lasts,  governed  by  its  high  and  delicate  solicitudes.  With 
them  the  matrimonial  life  is  one  of  the  most  diligent  assist- 
ance, and  tender  and  affectionate  regards.  If  they  enjoy 
any  feelings  that  may  be  called  sacred,  they  spring  out  of 
this  great  relation. 

As  we  ascend  higher  in  the  scale  of  animal  organization, 
and  contemplate  our  own  race,  we  find  that  marriage  has, 
more  or  less,  connected  itself  with  the  sacred  rites  of  the 
people  of  all  nations.  Some  have  even  thought  that  its 
influence  does  not  terminate  with  life,  and  that  it  is  indis- 
pensable for  happiaess  in  the  life  to  come. 

This  important  contract  is  acknowledged  in  all  christian 
countries,  to  impose  upon  the  parties  to  it  something 
beyond  the  mere  obedience  of  the  wife  towards  the  hus- 
band, and  mere  protection  and  maintenance  on  the  part  of 
the  husband  towards  the  wife.  It  is  undoubtedly?  a  contract 
at  common  law. — CampbelFs  Heirs  v.  Gullatt  and  Wife,  43 
Ala.  57.  It  has  been  said,  by  the  highest  authority,  that 
Christianity  is  a  part  of  the  common  law. — Ormishund  v. 
Barker,  Will's  Kep.  538  ;  8  John.  291 ;  5  Binn.  555.  Yet, 
although  this  may  not  be  the  law  of  this  State  to  the  same 
extent  that  it  has  been  declared  in  England,  it  certainly 
enters,  in  no  small  degree,  into  the  ascertainment  of  social 
duties,  when  the  statute  law  is  silent  on  the  subject.  It 
must  also  be  granted,  that  whatever  is  irreligious,  in  most 
inst9,nces,  is  wrong,  and  in  many  it  is  illegal. — 2  How.  U. 
S.  3ep'  127,  et  seq. 

The  law  requires  that  the  wife  shall  obey  all  the  just  and 
reasonable  marital  commands  of  the  husband,  and  it  re- 
quires that  the  husband  shall  protect  and  maintain  the 
wife,  according  to  his  station  in  life ;  that  is,  according  to 
his  means.  It  also  refuses  to  sanction  any  "conduct,"  on 
the  part  of  the  husband,  beyond  what  may  be  necessary 
to  accomplish  these  important  ends.  But  Christianity  goes 
much  further.  It  requires  that  the  husband  shall  love  the 
wife ;  that  he  "shall  delight  in  her  as  in  himself."  Itaque 
et  V08  singuli,  suam  quisque  uxorern,  ita  diligeto,  ut  se  ipsum; 
uxor  antum  videto,  ut  revereatur  virurn. — Fanli  's  Epist.  ad 
Eph.  chap.  6,  v.  3c{,  Beza's  Translation,  New  Testament,  2d 
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revision,  p.  371,  at  bottom.  And  the  great  apostle  gives 
the  most  conclusive  reason  for  this  injunction.  He  says  : 
"  He  that  loves  his  wife,  loves  himself.  For  no  man  ever 
hated  his  own  flesh ;  but  nourishes  and  cherishes  it." — 
New  Testament,  ut  supra.  The  law  does  not  attempt  to 
enforce  this  important  rule,  but  it  so  far  recognizes  the 
necessity  of  its  spirit,  as  to  feel  that  the  wife  is  safe  so 
long  as  she  is  under  its  protection  ;  but  when  this  shield  of 
her  security  is  withdrawn,  then  her  peril  begins.  The  law, 
equally  with  nature,  clothes  the  husband  with  the  highest 
and  most  ample  authority  to  protect  the  wife.  He  may 
slay  in  her  defense,  as  for  himself. — 3  Wash.  C.  C.  5l5. 
And  so  long  as  he  loves  her,  or — in  the  language  of  relig- 
ion— so  long  as  he  "delights  in  her  as  himself,"  all  experi- 
ence shows  that  he  will  protect  her.  But  when  the  hus- 
band's love  no  longer  exists,  then  the  wife's  protection 
becomes  uncertain.  When  this  uncertainty  grows  so  great 
that  the  wife  is  evidently  imperiled  and  made  unhappy  to 
such  a  degree  as  to  effect  her  health,  and  interfere  with  the 
discharge  of  her  duties  as  a  mother,  then  the  courts  will 
interpose  for  her  protection, 

A  marriage  may  therefore  be  legal,  though  there  is  no 
love,  in  the  apostle's  sense,  on  either  side.  Nevertheless, 
it  may  be  doubtful  whether  it  may  be  said  to  be  a  chris- 
tian marriage,  in  the  absence  of  this  important  element. 
Hence,  all  christian  marriages  may  reasonably  be  presumed 
to  have  had  this  important  ingredient,  as  one  of  the  in- 
ducements which  led  to  its  consummation.  To  hold  oth- 
erwise, would  be  to  insinuate  that  the  christian,  in  this 
great  relation,  would  belie  his  faith  and  creed. 

Archbishop  Rutherford,  one  of  the  most  able  and  emi- 
nent of  the  commentators  on  Grotius,  has  placed  marriage 
among  the  natural  rights  of  men.  He  defines  it  in  these 
words:  "Marriage  is  a  contract  between  a  man  and 
woman,  in  which,  by  their  mutual  consent,  each  acquires  a 
right  in  the  person  of  the  other,  for  the  purpose  of  their 
mutual  happiness  and  for  the  production  and  education  of 
children.  Little,  I  suppose,  need  be  said  in  support  of  this 
definition,  as  nothing  is  affirmed  in  it,  but  what  all  writers 
upon  natural  law  seem  to  agree  in."— Ruthf.  Insts.  of  Nat. 


JUNE  TEEM,  1870.  675 


Goodrich  v.  Goodrich. 


Law,  p.  1(52  ;  1  Bish.  on  Mar.  and  Div.  §  3,  29  ;  2  Kent,  74, 
75  ;  6  Bac.  Abr.  Bouv.  p.  454  ;  2  Bouv.  Law  Diet,  lith  ed. 
p.  105. 

Mr,  Parsons,  referring  to  the  same  subject,  in  a  late  work 
of  the  highest  authority,  uses  like  language.  He  declares 
that  "the  relation  of  marriage  is  founded  on  the  will  of 
God,  and  the  nature  of  man ;  and  it  is  the  foundation  of 
ail  moral  improvement,  and  all  true  happiness.  No  legal 
topic  surpasses  this  in  importance  ;  and  some  of  the  ques- 
tions which  it  suggests  are  of  great  difficulty." — 2  Pars. 
on  Contr.  p.  74. 

The  law  of  this  State  declares  that  the  purpose  of  this 
great  contract  has  failed  when  the  husband  treats  the  wife 
with  cruelty,  and  it  allows  a  divorce  in  her  favor,  "when 
the  husband  has  committed  actual  violence  on  her  person, 
attended  with  daug^r  to  life  or  health  ;  or  when,  from  Ms 
conduct,  there  is  reasonable  apprehension  of  such  violence. 
:^ev.  Code,  §  235.. 

Here  the  proofs  show,  most  clearly,  that  the  husband  did 
not  love  his  wife ;  that  he  did  not  delight  in  her  as  in  him- 
self. She  coiBplained  of  a  gross  insult  offered  her,  by  him, 
on  the  bridal  trip  to  New  York,  in  the  first  month  after  the 
marriage.  To  strangers  he  was  of  genteel  and  pleasing 
address  ;  with  his  wife  and  children  he  was  "indifferent, 
cold,  harsh,  f^ult-finding  and  unpleasant,"  and  he  repelled 
their  demonstrations  of  affection.  He  habitually  addressed 
her,  at  home  among  her  own  family,  as  "a  damned  fool," 
"a  damned  liar,"  and  "a  damned  lazy  woman."  He  ob- 
scenely told  her  that  she  always  went  hackioards  when  she 
attempted  to  do  any  thing  about  the  household  ;  he  ridi- 
culed and  scoffed  at  her  dress  and  appearance,  and  said 
she  was  "sloomy,"  and  looked  like  an  "Irish  biddy  ;"  he 
told  her  he  would  see  her  "damned  and  in  hell,"  or  'dead 
and  damned,"  before  he  would  grant  her  a  trifling  and  cus- 
tomary favor,  almost  always  allowed  to  ladies  in  her  sta- 
tion in  life  ;  he  threatened  to  abandon  sleeping  in  the  same 
bed-chamber  with  her,  because  he  was  tired  of  her  'damned 
nasty  babies ;"  and,  in  the  presence  of  other  females,  he 
indecently  told  her  "to  kiss  unmentionable  parts  of  his 
body."     And,  in  the  end,  he  proposed  to  leave  her,  and 
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go  away  and  never  return,  if  her  mother,  a  widowed  lady, 
whose  fortune  had  been  ruined  by  the  late  rebellion,  would 
pay  him  a  certain  sum  of  money  "in  cash."  These 
are  but  portions  of  the  enormity  that  complainant  was 
called  to  bear  of  this  character,  and  they  are  facts  in  the 
husband's  conduct,  during  the  six  years  of  his  wedded  life, 
about  which  there  is  no  plausible  contradiction  in  the  evi- 
dence, and  to  the  proof  of  which  there  can  be  no  sufficient 
objection.  It  is  true,  that  these  acts  of  extreme  vulgarity 
and  rudeness,  alone,  would  not  justify  a  divorce  in  favor  of 
the  wife,  though  they  might  wholly  undermine  her  peace 
of  mind  and  health ;  but  they  show  the  animus  of  the 
husband,  and  afford  the  court  a  measure  by  which  to  esti- 
mate the  import  of  other  acts  of  a  more  violent  character. 
For  this  purpose  they  are  legitimate. — Elmes  v.  Elrms,  9 
Barr,  166.  It  is  true  that  the  husband  pretends,  in  his 
answer,  that  these  exhibitions  of  extreme  incivility  to  his 
wife  were  extorted  from  him  by  her  high  and  peevish  tem- 
per. But  this,  were  it  so,  is  neither  an  excuse  nor  a  justi- 
fication for  them. — King  v.  King,  28  Ala.  315.  But  the  tes- 
timony does  not  sustain  this  pretension.  The  wife  is  shown 
to  have  been  an  amiable  and  well  educated  woman,  and 
the  defendant  admits  that  her  virtue  was  above  suspicion ; 
and  he  shows  no  justifiable  reason,  whatever,  for  his 
abusive  conduct  towards  her. 

But  going  beyond  this  ill-treatment,  by  insulting  lan- 
guage, there  must  be  some  evidence  of  bodily  ill-treatment 
or  an  actual  and  serious  apprehension  of  it. — Bryant  v. 
Bryant,  34  Ala.  516,  519;  Smedley  v.  Smedley,  30  Ala.  714. 
It  appears  from  the  testimony  of  Mrs.  Norris,  the  mother 
of  the  complainant,  who  is  shown  to  be  a  lady  of  superior 
intelligence  and  the  highest  credit,  that  she  lived  with  her 
daughter  for  several  years  after  her  marriage  with  the  de- 
fendant, and  during  this  time  the  complainant  frequently 
appeared  with  serious  injuries  upon  her  person.  Once  her 
cheek  was  wounded,  once  her  lips  were  bruised  and  bleed- 
ing, and  once  there  was  a  contusion  on  her  side,  which  was 
swollen  and  discolored  with  coagulated  blood,  and  remained 
sore  for  above  two  months,  just  before  the  birth  of  one  of 
complainant's  children ;  and  when  she  chided  the  defend- 
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ant  as  the  author  of  these  injuries,  he  admitted  them,  but 
insisted  in  explanation  that  they  had  been  accidentally  or 
playfully  inflicted.  He  also  promised  reform  and  amend- 
ment ;  but  the  reform  and  amendment  never  came.  This 
testimony  of  Mrs.  Norris  is  fully  corroborated  by  that  of 
several  other  witnesses,  who,  at  various  times,  resided  in 
the  same  habitation  with  the  complainant  and  the  defend- 
ant. I,  therefore,  think  that  the  chancellor  did  not  com- 
mit any  error  in  decreeing  a  divorce  in  favor  of  the  com- 
plainant in  the  court  below.  The  ground  alleged  in  the 
bill  was'  sufficient  and  amply  proved. — Hloyler  v.  Moyler, 
11  Ala.  620;  Hughes  v.  Hughes,  19  Ala.  307;  30  Ala.  714; 
Meese  v.  Reese,  23  Ala.  755. 

As  a  general  principle,  upon  the  separation  of  the  hus- 
band and  wife,  the  father  is  entitled  to  the  custody  and 
control  of  the  minor  children,  because  he  is  bound  for  their 
maintenance  and  support. — Ex  parte  Boaz,  31  Ala.  R.  425. 
But  upon  a  divorce,  the  court  may  decree  the  custody  of 
the  children  to  either  party.— Rev.  Code,  §§  23H7,  2397. 
The  provision  of  the  Code  upon  this  subject  is  in  these 
words :  "  Upon  granting  a  divorce,  the  court  may  give  the 
custody  and  education  of  the  children  to  either  father  or 
mother,  as  may  seem  right  and  proper ;  having  regard  to 
the  moral  character  and  prudence  of  the  parents,  the  age 
and  sex  of  the  children  ;  and  pending  the  suit,  may  make 
such  orders  in  respect  to  the  custody  of  the  children  as 
their  safety  and  well-being  may  require." — Revised  Code, 
§  2367.  I 

It  appears  that  the  parties  to  this  ill-starred  marriage  had 
three  children — one  boy  and  two  girls.  Ihe  oldest,  the 
boy,  was  six  years  old  in  June,  1867,  and  the  youngest  was 
fourteen  months  old  when  the  bill  was  filed,  on  the  first  of 
March,  1867,  and  the  other  was  four  years  old  in  July,  1867. 
The  two  younger  children  were  too  infantile  to  bear  sep- 
aration from  the  mother.  Their  very  tender  years  still 
needed  the  ceaseless  and  delicate  attentions  of  a  mother's 
love.  No  one  else  could  fill  her  place,  without  more  or  less 
of  jeopardy  to  the  safety  and  well-being  of  these  little 
ones.  As  they  had  but  one  brother  to  whom  they  would 
have  to  look,  in  future  life,  for  manly  guidance  and  protec- 
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tion,  it  was  improper  to  separate  them,  short  of  the  strong- 
est reason  for  such  a  course.  This  reason  is  not  shown  in 
the  proofs. 

It  appears  that  there  were  twenty-nine  witnesses,  whose 
evidence  was  put  in  upon  the  hearing  for  the  coinphiinant. 
Some  twenty  or  more  of  these  speak  of  the  character  of 
the  complainant,  her  education  and  conduct.  Many  of 
these  knew  her  intimately,  from  early  childhood  to  the  filing 
of  the  bill  in  this  case  ;  and  they  testify,  without  exception, 
that  she  was  well  and  politely  educated  in  the  best  schools 
of  the  country,  that  she  was  lady- like  in  her  conduct  and 
amiable  in  her  disposition,  and  that  her  attention  to  her 
children  was  tender,  diligent  and  affectionate,  and  that  she 
nursed  them  with  untiring  care  and  assiduity  when  sick, 
even  at  the  peril  of  her  own  health. 

On  the  other  hand,  the  character  and  conduct  of  the 
father,  at  home,  is  shown  to  be  cold  and  indifferent  to  his 
children ;  he  spoke  of  them  as  "  damned  dirty  babies," 
who  so  much  annoyed  him  as  to  threaten  to  drive  him  from 
his  customary  bed  in  his  wife's  sleeping  apartment.  He 
refused  or  failed  to  aid  his  wife  in  nursing  them,  when  they 
were  complaining ;  and  when  the  older  little  girl  was  very 
unwell,  and  supposed  to  be  in  danger  of  death,  the  only 
consolation  he  had  to  offer  to  her  mother,  who  expressed 
her  fears  of  the  child's  extreme  danger,  was,  that  "  if  the 
child  died,  let  her  die ;"  he  would  have  her  "  decently  bu- 
ried." He  is  also  shown  to  be  a  father,  at  home  among  his 
family,  much  given  to  obscene,  rude  and  profane  language, 
and  inclined  to  drunkenness,  after  the  filing  of  the  bill  in 
this  case. — Bryan  v,  Bryan,  supra. 

Under  such  a  state  of  facts,  the  chancellor  acted  very 
properly  in  decreeing  the  control  and  education  of  the  chil- 
dren to  the  mother,  and  restraining  the  father,  by  injunc- 
tion, from  interfering  with  her  in  the  discharge  of  her  du- 
ties towards  them  in  this  particular. 

One  other  question,  arising  upon  the  merits  of  this  cause, 
remains  to  be  disposed  of.  It  is  the  title  to  the  house  and 
lot  conveyed  to  the  wife  during  the  late  rebellion,  and  the 
furniture  which  was  in  the  house  at  the  filing  of  the  bill  in 
this  case. 
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The  proof  shows  that  there  was  an  actual  conveyance  of 
the  house  and  lot,  in  the  city  of  Selma,  by  deed,  made  by 
Mrs.  Norris  to  the  complainant  in  the  year  186:1  This 
conveyance  was  made  at  the  request  of  the  husband,  and 
by  his  express  direction.  This  seems  to  have  been  done 
in  the  presence  of  the  wife,  and  by  her  consent.  And 
when  the  deed  was  finished,  it  was  proposed  by  the  maker 
of  the  deed,  in  the  presence  of  the  husband,  i,o  put  it  into 
the  keeping  of  the  wife,  but  she  directed  to  have  it  given 
to  the  husband,  as  the  witness  says,  to  hold  for  the  wife. 
The  husband  so  took  charge  of  it,  to  hold  for  the  com- 
plainant. This  undoubtedly  conveyed  the  legal  title  to 
her. — 17  Ala.  R.  89 ;  Goree  v.  Walthall,  AdrrCr^  January 
term,  1870. 

Notwithstanding  this,  the  defendant  contends  that  he 
paid  the  whole  purchase- money  for  the  lands  thus  conveyed 
to  the  wife,  out  of  his  own  funds ;  and  explains  that  the 
deed  was  made  to  complainant,  in  order  to  avoid  the  loss 
of  the  lands  by  confiscation  by  the  government,  by  reason 
of  the  husband's  treason,  during  the  late  rebellion.  There 
is  not  any  sufficient  proof  of  this  purpose,  or  that  the  com- 
plainant received  the  conveyance  under  any  agreement  or 
understanding  to  hold  the  land  thus  conveyed  in  trust  for 
the  husband.  A  husband  may  make  a  valid  gift  to  his 
wife,  during  coverture,  out  of  his  own  property,  and  it  vests 
a  good  title  in  her,  both  at  law  and  in  equity. —  Goree  v. 
Walthall,  AdrnW,  January  term,  1870.  Besides,  the  de- 
fendant does  not  come  into  this  court  with  clean  hands. 
Upon  his  own  explanation,  his  conduct  was  not  untinctured 
with  a  purpose  of  fraud  against  the  government.  He  ad- 
mits that  he  had  committed  treason  against  his  country, 
and  then  he  plots  to  defeat  the  government  of  the  right 
that  might  and  did  arise,  under  this  treason,  to  his  lands. 
It  would  be  an  approval  of  such  conduct  to  give  the  de- 
fendant the  aid  he  seeks.  But  the  proofs  do  not  show  any 
thing  more  than  a  simple  gift  to  the  wife.  The  proofs 
wholly  fail  to  show  a  conveyance  upon  trust  or  condition 
for  the  husband's  use.  It  must,  therefore,  stand  as  it  ap- 
pears ;  as  a  conveyance  of  the  absolute  estate  to  the  wife. 
It   also  appears  that  the  husband  had  received  a  much 
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larger  amouut  of  the  wife's  separate  property  than  the 
value  of  the  furniture.  The  decree  of  the  chancellor  on 
this  question  is,  therefore,  also  free  from  error. — Marsh  v. 
Marsh,  43  Ala. 

The  motion  to  suppress  the  depositions  of  Mrs.  Norris, 
Mrs.  Parkman,  James  E.  Caldwell,  and  others,  was  made 
upon  the  grounds  that  the  witnesses  had  been  furnished 
with  copies  of  the  interrogatories  and  cross-interrogatories 
before  they  were  called  upon  to  be  examined  by  the  com- 
missioner, and  they  had  examined  them,  and  had,  some  of 
them,  prepared  their  answers  and  written  down  their  depo- 
sitions before  they  were  called  before  the  commissioner  to 
testify.  The  proofs  show  that  copies  of  the  interrogatories 
and  cross-interrogatories  were  furnished  the  witnesses  be- 
fore they  were  examined  by  the  commissioner,  and  that 
Caldwell  had  prepared  a  written  "  memorandum"  to  which 
he  frequently  referred  while  answering,  but  the  commis- 
sioner could  not  state  whether  it  was  a  full  answer  or  an- 
swers or  not.  This  motion  is  made  upon  the  respondent's 
construction  of  one  of  Lord  Clarendon's  orders,  directing 
the  manner  that  the  examiner  shall  proceed  to  take  depo- 
sition, in  the  English  courts  of  chancery. — 2  Dard.  Ch.  Pr. 
p.  1061 ;  Ores.  Eq.  Ev.  p.  53 ;  Shaio  v.  Lindsey,  15  Vt.  381, 
marg. ;  3  Greenl.  Ev.  §  324. 

This  objection,  so  far  as  I  know,  is  novel  in  our  courts. 
Undoubtedly,  by  the  practice  in  this  State,  the  complainant 
may  show  a  witness  a  copy  of  the  interrogatories  upon 
which  he  intends  to  call  upon  him  to  be  examined.  He 
would  be  entitled  to  a  copy  of  the  interrogatories  filed  by 
the  opposite  party,  and  having  such  copy,  there  is  no  rea- 
son why  it  may  not  be  shown  to  his  witness. — Rev.  Code, 
p.  830,  rule  49.  If  this  may  be  allowed  without  injury  in 
reference  to  the  interrogatories  in  chief,  then  it  seems  that 
for  a  like  reason  the  same  practice  might  be  applied  to  the 
cross-interrogatories.  Ubi  eadem  ratio,  ibi  idem  lex. — 7  Coke, 
18  ;  Broom's  Max.  p.  64.  The  orders  above  referred  to,  as 
fixing  the  practice  of  the  English  courts  of  chancery  in 
like  cases,  have  never  been  adopted  as  positive  rules  by 
our  courts  or  by  statute,  but  they  may  be  looked  to  "  as 
furnishing  proper  analogies  to  regulate  the  practice." — Re- 
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vised  Code,  p.  824,  rule  7.  It  must,  therefore,  be  shown 
that  injury  has  accrued  from  the  practice  here  complained 
of,  before  a  deposition  will  be  suppressed  for  this  reason. 
And  no  such  injury  is  shown  in  this  case,  or  pretended. 
The  English  rules  and  orders  above  referred  to  are,  at  best, 
but  guides  to  aid  the  discretion  of  the  court,  and  they  will 
not  be  enforced,  unless  it  shall  be  made  to  appear  that  the 
court  has  injuriously  exercised  its  discretion.  The  other 
portion  of  the  objection  is  not  sustained  by  the  proof.  A 
witness  may  use  a  memorandum  to  refresh  his  memory, 
under  the  discretion  of  the  court,  when  he  needs  it* — Phill. 
Ev.  p.  419,  Notes  by  C.  &  H.,  part  1,  p.  Ul,  note  273. 

The  chancellor  did  not  err  in  overruling  these  objections. 

There  is  also  another  series  of  motions  to  suppress  these 
depositions,  or  a  portion  of  them,  on  other  grounds,  which 
were  overruled  by  the  chancellor,  and  which  are  insisted 
on  as  error.  The  objection  is,  that  certain  of  the  cross- 
interrogatories  were  not  answered,  or  evasively  answered. 
This  objection  seems  to  be  rather  technical  than  substan- 
tive. One  or  two  instances  of  the  grounds  of  these  ob- 
jections may  serve  as  a  fair  sample  of  all  the  rest.  Mrs. 
Norris  was  asked,  "  whether  she  did  not,  or  had  not  talked 
over  with  the  other  witnesses  what  they  would  sicear  in 
in  this  case."  She  answered,  that  she  "  had  talked  with 
them  about  the  matter."  She  was  again  asked  whether 
she  had  not,  in  a  certain  locality  and  during  certain  years, 
spoken  "in  high  praise  and  commendation  of  the  de- 
fendant ;"  she  answered,  "  I  spoke  well  of  respondent 
whenever  my  friends  would  speak  of  his  conduct.  I  think 
I  may  have  so  spoken  of  him  in  the  years  mentioned." 

It  is  contended  that  this  answer  was  evasive,  because  the 
witness  does  not  disclose  whether  she  spoke  "  in  high 
praise  and  commendation"  of  defendant  or  not,  at  the  place 
and  time  referred  to.  This  would  almost  appear  like  tri- 
fling, in  so  serious  and  painful  a  litigation,  did  not  the  very 
great  ability  and  admitted  eminence  of  the  learned  counsel, 
who  have  so  liberally  indulged  in  this  sort  of  practice,  in 
this  case,  altogether  forbid  such  a  conclusion.  A  deposi- 
tion will  not  be  suppressed  on  account  of  a  failure  to  an- 
44 
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swer  a  question,  if  the  facts  sought  to  be  elicited  can  be 
ascertained  from  other  parts  of  the  deposition,  or  are  im- 
material.— Black  V.  Black,  88  Ala.  Ill  ;  Spence  v.  Blitchell, 
9  Ala.  744  ;  Buckley  v.  Cunningham,  34  Ala.  69  ;  Gibson  v. 
Goldthwaite^  7  Ala.  281  ;  Aicardi  v.  Strange,  Murray  &  Co., 
38  Ala.  226. 

Here  the  facts  sought  to  be  elicited  by  the  questions 
supposed  to  be  evasively  answered,  or  answered  insufiB- 
ciently,  or  not  at  all,  are  wholly  immaterial,  upon  the  mer- 
its of  the  case.  No  responsive  answer  that  could  have 
been  given  to  them  would  alter  the  determination  of  the 
case.  They,  almost  without  exception,  intended  to  impeach 
the  testimony  of  Mrs.  Norris  and  other  witnesses,  who  con- 
fess a  leaning  to  the  complainant  in  this  suit.  But  the 
character  of  Mrs.  Norris  and  the  other  witnesses,  who  con- 
cur with  her  in  her  statements,  in  reference  to  the  defend- 
ant's cruel  and  shameful  conduct  towards  his  wife,  almost 
during  the  whole  term  of  his  married  life,  leaves  no  doubt 
in  my  mind  of  her  truthfulness,  and  of  his  guilt. 

The  other  objections  to  specific  questions  and  to  certain 
other  portions  of  the  evidence,  need  not  be  examined  in 
this  upinion.  If  they  were  all  sustained  it  would  not  alter 
the  judgment  of  the  court.  There  is  abundant  testimony 
besides  the  matters  thus  objected  to,  to  sustain  the  decree 
of  the  chancellor  below. 

It  may  be  proper  to  add,  that  the  proofs  show  that  the 
defendant  was  a  person  of  polite  address,  when  abroad 
from  his  own  family ;  moral  in  his  deportment,  and  of  good 
business  habits,  and  that  he  furnished  his  wife  with  enough 
to  eat  of  suitable  quality  of  provisions,  except  on  one  occasion , 
when  he  refused  or  failed  to  provide  her  the  means  for  a 
dinner,  which  her  mother  supplied  for  her ;  and  he  also 
afforded  her  a  sufficiency  of  suitable,  handsome  and  costly 
weariafg  apparel.  But  this  seems  to  have  been  done  as 
much  for  his  own  gratification  as  to  render  the  complain- 
ant comfortable  and  happy.  Yet  to  a  refined  and  educa- 
ted woman,  accustomed  to  be  caressed  and  admired,  as 
ladies  in  her  station  in  society  usually  are,  what  are  bau- 
bles such  as  these  in  comparison  to  the  love  and  sympa- 
thy of  her  husband  ?    They  are  as  nothing !     The  chain 
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that  binds  a  wife  and  mother  to  unmerited  insult,  blows 
and  degradation,  before  her  friends  and  family^  is  not  the 
less  galling  and  insupportable,  becausfe  it  is  woven  of  gold 
and  decorated  with  silks  and  gems. 

Let  the  decree  of  the  chancellor  in  the  court  below  be 
in  all  things  aflSrmed,  and  the  appellant,  Rosamond  C. 
Goodrich,  will  pay  all  the  costs  in  this  court  and  in  the 
court  below. 


GARRETT  et  Ah.  vs.  LYNCH,  AdM'r. 

[appeal   FKOM    OBDEB  DI8SOLTENG  IN^JNCTION.] 

1.  Biii  in  chancery;  wheti  without  equity. — Where  the  allegations  of  a  bill, 
filed  to  enjoin  a  judgment  at  law,  show  that  there  was  a  well  ascer- 
tained and  sufficient  remedy  at  law,  it  is  without  equity,  unless  it  also 
bhows  that  the  defense  at  law  was  unknown  to  complainant  a^  the  time 
Of  the  rendition  of  the  judgment ;  and  if  the  bill  fails  to  show^this,  an 
injunction  staying  the  collection  of  the  judgment  will  be  dissolved,  on 
motion,  in  vacation,  made  under  provisions  of  section  3438  of  Revised 
Code. 

2.  Injunction;  whemcill  he  dissolved. — An  injunction  will  be  dissolved 
upon  the  denials  of  one  of  the  defendailts,  upon  whom  the  gravamen 
rests,  where  there  are  several,  and  all  have  answered,  if  the  denials  are 
full  and  complete. 

Appeal  from  Chancery  Court  of  Limestone. 
Heard  before  Hon;  Wm.  Skinner. 

This  was  a  bill  in  equity,  filed  by  the  appellants  against 
the  appellees,  praying  for  injunction  to  restrain  the  collec- 
tion of  a  judgment  at  law  against  them,  founded  on  a 
promissory  note  given  by  them  for  lands  sold  by  appellee, 
Lynch,  as  administrator  of  Thomas  Lynch,  deceased.  The 
bill  alleges,  among  other  things,  that  the  sale  of  lands  was 
void ;  that  the  administrator  sold  them  without  having 
obtained  the  proper  orders  and  authority  for  such  purpose 
from  the  probate  court ;   that  the  note  given  for  the  pur- 
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chase  was  without  consideration  ;  that  there  was  no  peti- 
tion filed  in  the  probate  court  alleging  the  grounds  neces- 
sary to  give  the  probate  court  jurisdiction  to  order  a  sale  ; 
that  parties  interested  were  not  notified  ;  that  there  were 
minors,  who  were  heirs-at-law  of  said  estate,  who  had  not 
been  brought  before  the  court,  and  who  were  not  repre- 
sented by  guardian  ad  litem;  that  the  sale  of  the  land  has 
never  been  confirmed  ;  that  the  sale  of  the  land,  thus  made 
by  the  administrator,  was  not  only  void,  but  was  a  fraud 
upon  the  purchaser,  &c."  The  administrator  and  heirs-at- 
law  of  Thomas  Lynch,  deceased,  are  made  parties  defend- 
ant to  the  bill.  Upon  bond  being  given,  an  injunction  was 
issued,  as  prayed  for. 

The  defendants  all  answered  the  bill,  denying  all  of  its 
material  allegations,  so  far  as  known  to  them.  The  de- 
fendant, Darius  Lynch,  from  personal  knowledge,  flatly 
and  fully  contradicted,  and  denied  the  allegations  of  the 
bill,  upon  which  its  equity  rested,  and  the  defendants 
demurred  to  the  bill  for  want  of  equity. 

Afterwards,  upon  the  coming  in  of  the  answers,  on  mo- 
tion, before  the  chancellor  in  vacation,  the  injunction  was 
dissolved.  The  dissolution  of  the  injunction  is  the  only 
error  assigned  which  need  be  noticed. 

J.  N.  Malone,  and  Walker  &  Jones,  for  appellants. 
Houston  &  Pbyor,  contra. 

PETERS,  J.— The  complainant  in  a  bill  in  chancery  is 
not  only  a  pleader,  but  also  a  witness.  He  is  entitled  not 
only  to  make  a  clear  and  orderly  statement  of  the  facts  on 
which  his  suit  is  founded,  but  so  far  as  this  statement  is 
not  denied  or  contradicted  by  the  answer  of  the  adverse 
party,  it'is  to  be  taken  as  proved  or  admitted. — Gresham's 
Eq.  Ev.  pp.  8,  9 ;  Eev.  Code,  §§  3327,  3390,  339L  But 
that  eminent  good  faith,  which  is  a  prevailing  principle  in 
courts  of  equity,  requires  that  the  statement  thus  permit- 
ted should  be  fairly  made,  without  attempt  at  suppression 
or  evasion.  When  this  is  not  done,  it  leaves  room  for  very 
great  uncertainty  in  the  mind  of  the  court,  when  seeking 
to  ascertain   the   true    import    of    the    allegations  made 
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in  the  bill.  Here  the  Btatement  of  facts  in  the  bill 
upon  which  its  equity  is  based,  is  seemingly  that  the 
order  of  the  probate  court  for  the  sale  of  the  lands  of 
Thomas  Lynch,  deceased,  was  so  irregular  as  to  be  void, 
for  want  of  conformity  to  the  statute. — See  Satcher  v. 
Satcliers  Admr,  41  Ala.  26.  But  there  is  no  allegation 
that  this  irregularity  was  unknown  to  the  complainants  at 
the  date  of  the  judgment,  which  is  sought  to  be  enjoined, 
or  at  the  time  of  the  sale.  If  the  note  on  which  the  judg- 
ment was  founded  was  without  consideration,  void  or  fraud- 
ulent, as  is  stated  in  the  seventeenth  and  eighteenth  par- 
agraphs of  the  bill,  this  was  a  sufficient  and  well  ascer- 
tained defense  at  law.— 1  Parson's  on  Cont.  o53,  et  seq.;  2 
ib.  379.  It  was,  therefore,  necessary  to  allege  in  the  bill, 
that  some  competent  reason  intervened  to  prevent  the  in- 
terposition of  such  defense,  upon  the  trial  at  law. 
This  additional  allegation  was  required  to  sustain  the 
equity  of  the  bill.  If  there  was  a  valid  defense  at  law, 
then  there  should  have  been  an  excuse  shown  for  faihng  to 
plead  it.  This  is  not  done.  The  bill,  then,  is  without 
equity  in  this  particular. — 31c  Collum  v.  Pretvett,  37  Ala.  573 ; 
Weaver  v.  The  State,  3J  Ala.  535  ;  French  v.  Garner,  7  Por- 
ter, 549.  This  deficiency  in  the  bill  was  sufficient  to  jus- 
tify the  dissolution  of  the  injunction. — Cave  v.  Webb,  22 
Ala.  583. 

But,  even  if  this  were  otherwise,  the  facts  upon  which 
the  equity  of  this  case  is  presumed  to  rest  are  fully  and 
directly  met  and  denied  in  the  answer  of  Lynch,  the  ad- 
ministrator. This  would  authorize  the  injunction  to  be 
dissolved. — Billiard  on  Inj.  p.  99,  §  53  ;  Saunders  v.  Cavett 
et  al.,  38  Ala.  51  ;  Hogan  v.  Branch  Bank,  (at  Decatur,)  10 
Ala.  485  ;  Dunlap  v.  Clements  et  al.,  7  Ala.  539. 

Then,  without  going  further  into  the  merits  of  the  case, 
we  feel  constrained  to  approve  the  action  of  the  learned 
chancellor,  in  the  court  below,  in  dissolving  the  injunction. 
His  decree  is  therefore  affirmed,  with  costs  of  the  appeal 
jtt  this  court  and  the  court  below, 
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WOOD  ET  AL.,  Adm'rs,  vs.  SULLENS  et  al. 

[piLL     IN     EQUITY     TO     ENFOBCE     TENDOR's     LIEN,      FOR     UNPAID     PtJECHASE 
MONEY  OF  LAND,  SOLD  AT  ADMINISTEATOB's  SALE.  ] 

1.  Notes  given  for  purchase  Qf  decedent's  lands,  sold  under  order  of  proiate 
court ;  what  liens  create^  how  can  not  te  waived.— ^otes  given  for  the 
purchase-money  of  a  decedent's  land  sold  by  the  adminis^-rator  on  a 
credit,  in  accordance  with  an  order  of  the  probate  court  for  the  pur- 
pose of  paying  the  debts  of  deceased,  create  a  lien  in  favor  of  the 
estate  oi  the  decedent  for  the  payment  of  the  purchase-money.  The 
administrator  has  no  authority  to  release  such  lien  until  the  whole 
purchase-money  is  paid. 

2.  Same;  lien  for,  may  he  eriforced  by  administrator  de  bonis  non. — Such 
lien  may  be  enforced  in  equity  by  the  administrator  de  bonis  non  of  the 
estate  of  such  decedent. 

3.  Same  ;  when  separate  note?,  each,  constitute  a  lien  on  whole  tract  of  land. — 
In  such  a  case,  if  an  entire  tract  of  land  be  sold  in  one  body  at  the 
same  sale,  and  not  by  parcels,  then  the  notes  given  for  the  purchase- 
money  at  such  sale,  whether  they  be  given  by  the  same  parties  or  by 
several  different  parties,  in  several  notes,  are  each  and  all  invested 
with  the  right  of  lien  for  the  purchase-money  upon  the  whole  tract  of 
land  sold,  until  all  are  paid. 

Appeal  from  the  Chancery  Court  of  Autauga. 
Heard  before  Hon.  J.  Q.  Loomis. 

The  facts  of  the  case  are  fully  stated  in  the  opinion. 

G.  A.  NoRTHiNGTON,  for  appellant, 
Watts  &  Troy,  contra. 

PETERS,  J.— In  this  case  the  bill  shows  that  John 
Wood,  as  the  administrator  of  the  estate  of  Richard 
Martin,  deceased,  did,  on  the  20th  day  of  December,  1858, 
proceed  and  sell  certain  lands  belonging  to  the  estate  of 
said  deceased  at  public  outcry  in  the  town  of  Autauga- 
ville,  in  the  county  of  Autauga,  in  this  State,  under  a 
decree  of  the  probate  court  of  said  county,  granted  for 
that  purpose;  that  at  said  sale  James  A,  Sullens  and 
Reubep  Underwood  became  the  purchasers  pf  9fti4  Japd, 
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under  the  name  and  style  of   SuUens  and  Underwood,   at 
the  aggregate  price  of  $15,090.00;  that  said  Sullens  and 
Underwood  complied  with  the  terms  of  said  sale  by  exe- 
cuting their  promissory  notes,  payable  to  said  John  Wood 
as  administrator  as  aforesaid,  each,  for  a  certain   portion 
of  said  land.     Sullens  and  Underwood  divided  said  lands 
after  said  purchase  by   agreement   entered  into  between 
themselves,  and  gave  separate  notes  each  for  his  own  part ; 
that  is,  Underwood  executed  his  two  notes  for  the  sum  of 
$3,77^.50  each,  one  payable  twelve  months  after  date  of 
said  sale,  and  the  other  payable  twenty-four  months  after 
said  sale ;  and  said  Sullens  also  executed  two  notes,  the 
one  due  in  twelve  months  after  date  of  said  sale,  and  the 
other  in  twenty-four  months  after  eaid  sale,  and  each  for 
the  sum  of  $3,772.50.     Each  of  said  notes  were  payable  to 
said  John  Wood  as  admiuistrator  as  aforesaid.     Said  sale 
to  said  SuUens  and  said  Underwood  was  joint,  and  they 
became  joint  purchasers  of  said  land,  and  at  their  special 
request  and  for  their  own  convenience,  said  John  Wood 
permitted  them  to  give  separate  notes  as  aforesaid.     Said 
Snllens  and  said  Underwood  went  into  the  possession  of 
said    lands    under    said    sale.     Said   sale   was  regularly 
reported  to  said  probate  court  of  said  county  of  Autauga, 
on  the  17th  day  of  January,  1859,  and  was  in  all  respects 
ratified  and  confirmed  by  said  court.     All  of  the  said  notes 
were  paid,  except  one  executed  by  Sullens  for  $3,772.50, 
and  payable  twenty-four  months  after  said  sale,  to- wit :  on 
the  20th  day  of  November,  1860,  which  remained  wholly 
unpaid  in  priocipal  and  interest.     The  said  John  Wood, 
said  administrator,  died  on  the  27th  day  of  April,  1867  ; 
whereupon  Philip  A.  Wood  and  John  A.  Wood,  complain- 
ants in  this  suit,  were  duly  appointed  administrators  de 
bonis  non  of  the  estate  of  said  Richard  Martin,  deceased, 
to  succeed  said  John  Wood  in  said  administration  ;  and  as 
such  they  filed  this  bill  against  said  Sullens  and  said  Un- 
derwood, to  enforce  the  vendor's  equitable  lien  upon  said 
land  for  said  purchase-money  remaining  due  and  unpaid, 
on  said  note  of  said  Sullens.     Sullens  and  Underwood  are 
made  parties  to  the  bill,  and  required  by  note  in  writing  at 
ike  bQttoffl  tbereqf,  tp  ftngwer  fujl^  ftU  the  material  pftra- 
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graphs  of  the  bill,  which  are  numbered  from  one  to  six, 
consecutively. 

The  defendants  put  in  a  joint  ansAver,  in  which  they 
admit  the  sale  of  the  land  under  the  decree,  but  deny  that 
it  was  a  sale  to  Sullens  and  Underwood,  but  admit  that 
the  land  was  bid  off  by  Sullens,  and  afterwards  divided 
between  Sullens  and  Underwood,  and  they  separately  gave 
their  notes  for  the  separate  parts  of  each,  as  stated  in  the 
bill.  They  deny  that  they  owned  the  whole  track  jointly, 
but  only  each  one  his  part.  They  allege  and  prove  that 
Underwood,  by  agreement  between  himself  and  Sullens, 
was  to  have  all  the  land  east  of  Ivey  Creek,  and  that  Sul- 
lens was  to  have  the  rest ;  and  said  administrator  beiug 
informed  of  this  division,  assented  to  the  same,  and  there- 
upon agreed  to  receive  the  notes  of  Sullens  for  his  part  of 
the  lands,  and  the  notes  of  Underwood  for  his  part ;  and 
Sullens  was  not  to  be  liable  for  Underwood's  notes,  nor 
Underwood  for  Sullens'  notes.  In  accordance  with  this 
arrangement  the  parties  executed  their  notes,  each  for  his 
own  part  of  the  land.  Underwood  paid  all  his  notes,  and 
Sullens  all  his  but  the  last,  which  was  wholly  unpaid. 

Upon  the  hearing,  the  chancellor  dismissed  the  bill  as 
to  Underwood,  and  decreed  a  sale  of  the  lands  west  of 
Ivey  Creek,  which  were  those  claimed  by  Sullens.  From 
this  decree  the  complainants  appeal  to  this  court,  and 
assign  the  dismissal  of  the  bill  as  to  Underwood,  and  his 
refusing  and  failing  to  decree  that  all  the  lands  mentioned 
in  complainant's  bill  be  sold  in  accordance  with  the  prayer 
of  the  bill,  and  the  decree  rendered,  as  error. 

The  equitable  right  of  the  vendor  of  lands  sold  upon 
credit,  to  hold  the  same  subject,  in  equity,  to  the  payment 
of  the  purchase-money,  is  one  which  adheres  to  the  whole 
tract  sold.  And  in  sales  by  administrators,  the  adminis- 
trator himself  has  no  power  to  release  this  right  of  Hen. 
His  authority  is  to  sell  as  the  law  directs,  and  the  vendor's 
lien  is  an  incident  of  the  sale,  and  he  can  no  more  release 
the  one  than  he  can  set  aside  the  ether.  As  long  as  such 
a  sale  stands,  the  lien  stands. — 2  Story  Eq.,  §  1217,  et  seq. ; 
4  Kent,  151,  152,  marg. ;  2  Sugd.  Vend.  856,  bottom  page 
and  notes;    Adam§  E(j.    128,    marg.;    Bishop    v,    SneU, 
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37  Ala.  9  ;  Helvenstein  v.  Higgason,  35  Ala.  259 ;  Winter  v. 
Rose,,  32  Ala,  447 ;  Brooks  v.  Woods,  40  Ala.  538  ;  Houston 
V.  Stanton  et  al.,  11  Ala.  412  ;  White  v.  Stover  et  al.,  10  Ala. 
441;  May  v.  Leiois,  22  Ala.  646;  Rev.  Code,  §  2079, 
et  seq.,  20.9  d. 

There  was  but  oue  sale  by  the  administrator  in  this  case, 
and  the  whole  tract  of  kind  was  sold  in  one  body,  and  not 
in  parcels.     And   it  is  through  this  sale  that  Underwood 
gets  any  title  to  the  lands  he   claims.     It   is  from   the 
adaainistrator  of  Martin  that  he  must  get  his  titles  and  not 
frooa  Sullena.     If  the  sale  stands  at  all,  it  must  stand  as  a 
sale  of  the  whole  tract  <d  land  in  a  body  ;  for  this  was  the 
only  saile  that  was  made.     There  was  no  sale  by  parcels. 
The  answer  shows  this  beyond  all  question  ;  and  as  Under- 
wood claims  a  part  of  the  land,  he  must  have  derived  his 
title  from  this  sale,  because  there  was  no  other  made.     The 
arrangement  between  Underwood  and  Sullens  had  nothing 
to  do  with  the  sale  by  the  administrator.     The  lien  fol- 
lows the  sale  by  the  administrator,  and  it  rests  upon  the 
whole  of  the  land,  and  is  only  discharged  when  the  whole 
purchase-money  is  paid. — Revised  Oode,  §  2096.     Under- 
wood is  not  security  for  Sullens'  note,  but  the  whole  of  the 
tract  of  lan<i,  which  was  sold,  is.     If  Underwood  should  set 
up  in  his  defense  that  he  was  a  purchaser  from  Sullens,  it 
would  not  luvail  him,  because  Sullens  purchased  subject 
to  the  vendor's  lien ;  and  as  Underwood  acted  with  a  full 
knowledge  of  this  lien,  he  can  not  now  evade  it.     It  follows 
the  land  as  a  security  for  the  payment  of  the  purchase- 
money,  in  such  sales,  until  the  title  is  completed.     The 
chain  of  title  «hows   when  the  land  is  paid  for,  and  is 
notice    to    all    who    deal    with  it. — Johnson  v.    Thioextf, 
18  Ala.  741. 

The  chancellor^  therefore,  «rred  in  dismissing  the  bill  as 
to  Underwood,  and  failing  to  decree  the  whole  tract  of 
land  sold,  subject  to  the  vendor's  lien,  for  the  whole  price, 
of  which  the  note  of  Sullens  formed  a  part.  It  is  a  doc- 
trine of  the  courts  of  chancery,  that  equality  is  equity. 
Then,  as  between  -Sullens  and  his  co-defendant.  Under- 
wood, justice  might  require  that  the  lands  in  the  posses- 
sion of  Sullens  should  be  £rst  sold,  before  resorting  to 
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those  held  by  Underwood,  but  the  frame  of  the  pleadings 
has  not  been  adjusted  to  deal  with  any  other  question  than 
that  of  the  lien  of  the  vendor. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings  in  the  court  below,  in 
conformity  with  this  opinion.  The  appellees  will  pay  the 
costs  in  this  court  and  the  costs  of  this  appeal  in  the  court 
below. 

Note  by  Reporter. — The  opinion  in  this  case  was  deliv- 
ered at  the  June  term,  1869,  and  upon  application  by 
appellees  for  rehearing,  was  held  under  advisement  until 
the  January  term,  1870,  when  the  following  response  was 
made  by — 

PETERS,  J.— The  bill  shows  that  there  was  but  one 
order  for  the  sale,  but  one  sale,  and  but  one  confirmation 
of  this  sale,  and  that  Underwood  and  Sullens  were  joint 
and  not  several  purchasers.  The  private  agreement  of 
Underwood  and  Sullens,  after  the  sale,  to  divide  their 
lands,  could  not  alter  the  sale  or  its  legal  effect.  The  lien 
of  the  vendor  extended  to  the  whole  tract,  and  this  could 
not  be  discharged  except  by  a  payment  of  the  whole  price. 
The  rehearing  is  refused,  with  costs. 


WADE  vs.  POPE   ET  AL. 

[bill  in  equity  to  subject  an  estate  kept  tooetheb  undeb  a  will,  to 
the  payment  of  pbopebty  bought  foe,  and  8ebvices  bendebed  to,  the 
estate,  at  the  bequest  of  the  executbix.  ] 

1.  Trust  estate;  liability  of,  for  services  rendered  at  request  of  trustee. — One 
rendering  services  to  a  trust  estate,  under  the  employment  of  the  trus- 
tee, has  no  redress  against  the  trust  for  the  debts  thus  contracted,  ex- 
cept to  subject  an  equitable  demand  of  the  trustee  to  the  payment  of 
such  debt. 

2.  Same;  when  executrix  liable  at  laio  as  executrix. — An  executrix  •with 
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power  to  "carry  on'' the  testator's  farm  as  be  did  in  his  life-time, 
is  a  trustee  ;  and  if  the  will  gives  her  authority  to  contract  debts  for 
expenses  incidental  to  the  management  of  such  estate,  she  is  liable  at 
law  for  such  debts  as  such  executrix.  A  party  having  a  claim  against 
such  executrix  can  not  go  into  chancery  in  the  first  instance  to  enforce 
its  payment,  except  to  reach  equitable  assets. 
3.  Same ;  wijen  executrix  not  liable  as  executrix  in  equity. — An  overseer  who 
has  rendered  services  for  such  executrix  and  purchased  mules,  at  her 
request,  for  the  purpose  of  carrying  on  such  farm,  can  not,  after  suing 
her  and  recovering  judgment  against  her  in  her  individual  capacity,  go 
into  chancery  against  her  as  such  executrix,  to  enforce  the  payment  of 
such  judgment  at  law. 

Appeal  from  the  Chancery  Court  of  Autauga. 
Heard  before  Hon.  J.  Q.  Loomis. 

This  was  a  bill  in  equity  filed  by  the  appellant,  Wade, 
against  the  appellees,  Matilda  F.  Pope,  as  executrix  of  the 
last  will  and  testament  of  Zachary  Pope,  deceased,  and  the 
heirs  and  devisees  of  said  estate,  and  sought  to  charge  the 
estate  for  the  payment  of  wages  due  appellant  as  overseer 
employed  on  said  estate,  and  for  mules  purchased  and  paid 
for  by  him  for  the  estate,  and  used  in  carrying  on  the  farm, 
at  the  request  of  the  executrix 

The  bill  charges,  that  under  the  will  the  executrix  was 
authorized  to  contract  debts  in  carrying  on  the  farm  ;  that 
the  services  rendered  by  complainant  were  necessary,  use- 
ful and  beneficial  to  the  estate,  and  that  the  mules  pur- 
chased were  necessary  to  carry  on  the  farm,  and  beneficial 
to  the  estate ;  that  before  the  filing  of  the  bill  complainant 
recovered  a  judgment  at  law  against  said  Matilda  F.  Pope, 
individually,  upon  which  execution  was  regularly  issued 
and  returned  "  no  property  found  ;"  that  said  Matilda  F. 
Pope  qualified  as  executrix  under  the  will,  and  has  ever 
since,  and  is  now,  acting  as  executrix  of  said  estate  ;  that  a 
large  amount  of  land  and  personal  property  of  said  estate 
is  still  in  the  hands  of  said  executrix.  The  bill  prays  that 
an  account  may  be  stated,  and  that  so  much  of  the  estate 
as  may  be  necessary  be  sold  in  satisfaction  of  complain- 
ant's claim. 

The  will  of  Zachary  Pope  is  made  an  exhibit  to  the  bill. 
That  portion  of  it  relating  to  the  powers  of  the  executrix 
is  as  follows  :***«*  Then  it  is  my  will  that  all  of  my 
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property  —that  is,  land,  negroes,  stock  of  all  kinds,  and  all 
other  property — is  to  remain  in  the  possession  of  my  wife, 
Matilda  F,,  and  to  be  managed  by  her  in  the  same  manner 
I  have  been  in  the  habit  of  doing ;  that  is,  she  is  to  carry 
on  the  farm,  sell  the  crops,  pay  debts,  school  the  children, 
and  to  carry  on  all  the  business  in  the  best  manner  she 
can  for  the  benefit  of  the  family.  All  this  she  is  to  do  with- 
out giving  security,"  &c. 

On  motion  of  the  respondents,  the  chancellor  dismissed 
the  bill  for  want  of  equity,  and  this  action  is  now  assigned 
for  error. 

Watts  &  Tkoy,  and  Clements  &  Williamson,  for  appel- 
lant.— On  the  facts  stated,  we  maintain  that  the  bill  con- 
tained equity.  On  the  facts  stated,  the  complainant  was 
entitled  to  have  the  estate  of  Dr.  Pope  charged  with  the 
payment  of  the  claim  of  complainant.  The  case  of  Jones 
V.  Dawson  et  al.,  (19  Ala.,)  on  the  authority  of  which  the 
chancellor  dismissed  this  bill,  does  not  support  the  decree 
of  the  chancellor.  On  the  contrary,  the  reasoning  of  the 
court  will  authorize  relief  to  the  complainant  in  this  case. 
In  the  case  of  Jones  v.  Dawson,  supra,  the  trustee  was  not 
authorized  by  the  deed  creating  the  trust  to  charge  the 
trust  estate  by  his  contracts.  In  that  case,  no  suit  was 
brought  at  law  against  the  trustee ;  but  resort  was  had  in 
the  first  instance  to  the  chancery  court,  and  there  was  no 
averment  of  the  insolvency  of  the  trustee. 

In  the  case  at  bar,  the  executrix,  Mrs.  Pope,  had  author- 
ity to  contract  debts  on  the  faith  of  the  estate,  given  by 
the  terms  of  the  will ;  and  it  is  shown  that  Mrs.  Pope  was 
sued  to  insolvency  before  the  filing  of  the  bill. 

The  case  of  Coopivood  v.  Wallace,  (12  Ala.,)  as  to  the  2d 
head-note,  is  overruled  in  Jones  v,  Daiuson.  That  head- 
note  holds  that  the  persons  performing  the  services  for  the 
trust  estate  may  proceed  in  equity  at  once  without  resort- 
ing to  courts  of  law  against  the  trustee.  In  the  case  of 
Mulhall  V.  Williams,  (22  Ala.  490,)  the  judge  delivering  the 
opinion  of  the  court,  declares  that  a  majority  of  the  court 
disapprove  of  Jones  v.  Dawson,  so  far  as  it  overrules  the 
2d  head-note  of  Coopwood  v.  Wallace,  (12  Ala.)    And  the 
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opinion  of  Mvlhall  v.  Williams,  tupra,  recognizes  the  right 
of  an  administrator  to  employ  counsel,  and  recognise  the 
right  of  the  counsel  who  has  performed  services  for  the 
estate,  to  have  the  estate  charged  in  equity  with  the  pay- 
ment of  his  fees. — See  Mulhall  v.  Williams,  34  Ala.  491. 

The  case  of  Nofly  Young's  Estate,  (3  Md.  Ch.  Dec.  4bl,) 
is  cited  in  Mulhall  v.  Williams,  and  it  sustains  the  view  of 
the  court. 

In  Lyon  v.  Hays,  Adm'r,  (30  Ala.  p.  431,)  Judge  Walker 
says,  ''  it  may  be  that  an  administrator  who  has  contracted 
a  liability,  within  the  scope  of  his  official  authority,  has  an 
equitable  right  to  retain  out  of  the  assets  an  amount  suffi- 
cient to  satisfy  that  liability ;  and  that  that  right  is  one  of 
which  the  creditor,  who  has  rendered  services  to  the  estate,  may 
avail  himself  in  equity,  after  exhausting  his  remedy  at  law 
against  the  adminutrafor.'^ 

The  relief  was  denied  in  the  case  of  Lyon  v.  HaySy  Adrn'r, 
supra,  on  the  ground  that  the  administrator  had  finally  set- 
tled the  estate  and  had  been  discharged  on  such  settle- 
ment. 

The  case  of  Baker  v.  Gregory  and  Wife,  settles  that  the 
trustee  may  charge  the  trust  estate  in  equity. — 28  Ala.  544. 

In  the  case  now  at  bar,  the  executrix  had,  by  the  terms 
of  the  will,  the  right  to  create  debts  and  charges  against 
the  estate ;  she  is  till  continuing  as  the  executrix  of  the 
estate,  never  having  settled  the  estate.  All  the  authorities 
agree  that  she  can  reimburse  herself  out  of  the  assets  of 
the  estate  for  such  services  as  the  complainant  performed, 
and  for  the  mules  purchased  for  the  use  and  benefit  of  the 
estate.  This  right  of  the  executrix  still  continuing,  the 
creditor  has  the  right  in  equity  to  claim  ichat  she  would  be 
entitled  to,  it  being  shown  that  she  has  been  sued  to  insol- 
vency. 

The  case  of  Pollard  et  al.  v.  Cleveland,  (manuscript  opin- 
ion of  Chief- Justice  Peck,  Jan.  term,  1869,)  is  not  incon- 
sistent with  the  right  of  the  complainant  in  this  case.  In 
that  opinion,  he  recognizes  exceptions  to  the  general  rule, 
and  indicates  what  such  exceptions  may  be.  The  case  at 
bar  is  within  the  exception. — See,  in  support  of  this  view, 
the  case  of  Dyet  v.  Coal  Co.,  20  Wend.  570. 
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The  case  of  Cater  v.  Evdeigh,  (4  Des.  S.  C.  Eq.  R.  19,)  is 
directly  in  point,  as  far  as  the  principle  of  this  case  is  con- 
cerned. 

We  submit,  that  the  reason  given  in  the  case  of  Jones  v. 
Dawson,  supra,  and  in  the  English  cases  cited  in  that  opin- 
ion, why  the  trust  estate  can  not  be  reached  in  equity  in 
the  first  instance,  is  not  well  founded.  The  reason  given 
is,  that  a  multiplicity  of  suits  might  be  brought  against  the 
trust  estate — one  by  every  person  who  had  credited  the 
trustee  on  the  faith  of  the  trust  estate.  We  submit  that 
this  reason  would  apply  to  every  case  of  a  person  who  con- 
tracts debts  and  fails  to  pay  them.  But  it  is  not  necessary 
in  our  case  to  controvert  the  authority  of  the  case  of  Jo7ies 
V.  Doivson ;  for  we  say  that  ours  is  a  case  within  one  of 
the  well-settled  exceptions  to  the  general  rule. 

PETERS,  J.  — The  facts  in  this  case  are  almost  identi- 
cally the  same  as  those  in  Lyon  v.  Hays^  Adm'r,  30  Ala. 
430.  In  this  latter  case  Lyon  filed  his  bill  to  coerce  pay- 
ment of  a  debt  due  him  out  of  the  estate  of  George  Hays, 
deceased,  for  services  rendered  by  him,  at  the  instance  of 
Robert  Leachman,  a  former  administrator  cum  testamento 
annexo,  in  ditching  the  lands  of  the  estate.  The  bill  alleged, 
the  services  rendered  were  valuable  to  the  estate,  and  that 
the  complainant  had  obtained  judgment  at  law  against 
Leachman,  on  which  execution  had  been  issued  and  re- 
turned "  no  property  found"  ;  and  also  that  Leachman  had 
made  final  settlement  of  his  administration,  and  had  been 
removed  from  office.  This  bill  was  held  to  be  without 
equity.  In  delivering  the  opinion  in  this  case,  this  court 
say,  "  we  concur  in  the  opinion  expressed  by  the  chancel- 
lor, that  the  complainant's  bill  contains  no  equity.  Ac- 
cording to  the  decision  in  Jones  v.  Daivson,  19  Ala.  872, 
which  we  are  not  willing  to  overrule,  one  rendering  servi- 
ces to  a  trust  estate,  under  the  employment  of  the  trustee, 
has  no  redress  against  the  trust,  except  to  subject  an  equit- 
able demand  of  the  trustee  to  the  payment  of  the  debt." 

Here  the  appellant.  Wade,  charges  in  his  bill,  that  Mrs. 
Pope,  the  appellee,  was  appointed  by  her  husband  at  his 
death,  executrix  of  his  will ;  that  the  will  gave  her,  as  such 
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executrix,  power  to  carry  on  the  farm  and  manage  it  as 
the  husband  did  in  his  life  time ;  that  Mrs.  Pope  qualified 
as  such  executrix,  and  managed  said  farm  under  said  will ; 
that  her  testator's  estate  consisted  of  "  lands,  slaves  and 
stock ;"  that  in  the  year  1856,  Mrs.  Pope,  as  executrix,  had 
employed  him,  said  Wade,  as  overseer  on  said  farm,  and 
had  procured  him,  at  her  request,  to  purchase  for  the  use 
of  said  plantation  certain  mules  at  the  price  of  seven  hun- 
dred and  fifty  dollars,  which  mules  were  used  and  worked 
on  said  plantation,  and  that  they  had  been  retained  by  ex- 
ecutrix as  the  property  of  said  estate  ;  that  appellant  had 
sued  Mrs.  Pope,  not  as  executrix,  but  in  her  individual 
name,  in  the  circuit  court  of  Montgomery  county  in  this 
State,  for  his  wages  aud  the  price  of  said  mules,  in  which 
suit  he  recovered  judgment  against  her  in  April,  1869,  for 
the  sum  of  $1400,00,  damages,  and  the  further  sum  of 
$503,65,  costs  of  suit,  on  which  judgment  execution  had 
been  issued  and  returned  "  no  property  found."  This  judg- 
ment is  agaiust  Mrs.  Pope  in  her  individual  capacity,  and 
not  against  her  as  executrix.  It  is  really  her  debt  and  not 
the  debt  of  the  estate  she  represents.  And  the  plaintiff 
can  not  go  into  chancery  and  change  it  from  a  liability 
against  her  to  one  against  the  estate  of  her  testator. 
Such  is  the  attempt  here,  and  it  is  forbidden  by  the  uni- 
form decisions  of  this  court  for  many  years. — Jones  v. 
Dawson,  19  Ala.  072  ;  Kerman  v.  Benkam,  28  Ala.  501 ; 
Lyon  V.  Hays,  30  Ala.  430 ;  Mulhall  v.  Williams,  g2  Ala. 
489. 

The  executrix  is  a  trustee,  and  if  the  will  gives  her  au- 
thority to  contract  debts  for  expenses  iucident  to  the  man- 
agement of  the  estate  she  represents,  then  she  is  liable  at 
law  for  such  debts,  as  such  executrix. 

The  decree  of  the  chancellor  dismissing  the  bill  in  the 
court  below  is  affirmed  at  the  costs  of  the  appellant  and 
his  securities  in  this  court  and  the  court  below. 

Note  by  Reporter. — At  a  subsequent  day  of  June  term, 
1869,  a  rehearing  was  asked  by  appellants ;  to  which  the 
following  response  was  made  at  the  present  term. 
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PETERS,  J. — The  rehearinp;  in  this  case  is  refused.  It 
is  based  upon  the  authority  of  Coopwood  v.  Wallace,  12  Ala. 
790.  This  was  a  special  case,  and  has  since  been  very 
much  doubted. — Jones  v.  Datvson,  19  Ala.  672.  If  the  ex- 
ecutrix had  authority  under  the  will  to  bind  the  estate, 
then  the  estate  was  bound  at  law,  and  there  was  no  need 
for  a  resort  to  equity,  if  she  had  not  such  authority  to 
bind  the  estate,  then  she  alone  was  liable. 


STATE  EX  BEL.  V8.  FALCONEB. 

[INFORMATION   IN   THE   NATURE   OF   QUO   -WARRAirTO.  ] 

1.  Office;  failure  to  do  what,  does  not  vacate  ipso  facto.— The  failure  of  an 
officer  to  file  his  bond  within  the  time  prescribed  by  law,  does  not 
ipso  facto  vacate  his  office. 

2.  Comtnissioners  court;  what  has  not  jurisdiction  of .— The  coTamisaion- 
ers  court  has  no  jurisdiction  to  declare  the  office  of  tax  collector  va- 
cant. Its  appointment  of  a  person  to  the  office,  when  there  was  no 
vacancy,  is  void. 

3.  Act  approved  October  8th,  1868;  what  16'aived. — The  act  of  the  legisla- 
ture, approved  October  8th.  1868,  extending  the  time  within  which  tax 
collectors  should  file  their  official  bonds,  was  a  waiver  of  the  right  of 
the  State  to  claim  a  forfeiture  of  office  against  those  who  had  not  at 
that  time  given  bond. 

4.  Mandamus  and  quo  warranto ;  when  concurrent  remedies. — Mandctmua 
and  quo  warranto  are  sometimes  concurrent  remedies  to  try  the  right 
of  contending  parties  to  an  office. 

Appeal  from  City  Court  of  Montgomery. 
Tried  before  Hon.  John  D.  Cunningham. 

The  opinion  states  the  facts. 

Walker,  Murphey  &  Winter,  for  appellant. 
GoLDTHWAiTE,  KiCE  &  Semple,  contva. 

B.   F.   SAFFOLD,  J.— At  the  election  for  State   and 
county  officers,  held  in  February,  1868,  William  Falconer 
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was  elected  tax  collector  of  Montgomery  county.  On  the 
2d  of  October,  1863,  he  not  having  offered  his  official  bond, 
the  commissioners'  court  of  Montgomery  county  entered 
on  its  minutes  the  following  order  :  "  Ordered,  that  the 
office  of  tax  collector  be,  and  the  same  is  hereby  declared 
vacant,  and  that  the  court  do  now  proceed  to  fill  the  va- 
cancy by  appointment ;  whereupon  George  F.  Stewart  was 
appointed  county  tax  collector.'* 

On  the  15th  of  October,  1868,  Falconer  tendered  to  the 
probate  judge  a  bond,  which  he  declined  to  approve  on  the 
ground  that  he  was  not  then  entitled  to  the  office.  Stew- 
art having  declined  to  accept,  the  appellant  was  appointed 
in  his  stead  by  the  commissioners'  court,  on  the  6th  of  No- 
vember, 1868.  Falconer's  bond  was  approved  August  5th, 
1869,  under  a  mandamus  from  this  court,  and  he,  there- 
upon, assumed  the  duties  of  the  office.  The  present  pro- 
ceeding is  an  inquiry  by  writ  of  quo  warranto  into  his  right 
to  do  so. 

At  the  time  the  commissioners  court  declared  the  office 
of  tax  collector  vacant,  and  appointed  Stewart,  the  time 
prescribed  within  which  Falconer  was  to  make  his  bond, 
had  expired.  Cause  of  forfeiture  existed,  but  no  declara- 
tion to  that  effect  had  been  made  by  a  tribunal  competent 
for  the  purpose,  when  the  legislature  passed  an  act  ex- 
tending the  time  within  which  these  officers  might  make 
and  file  their  bonds.— Acts  1868,  p.  218.  Before  the  ex- 
piration of  this  extended  time  the  appellee  offered  a  suit- 
able bond. 

It  has  been  decided  by  this  court  that  the  failure  of  an 
officer  to  file  his  bond  within  the  time  prescribed  by  law, 
does  not  ipso  facto  vacate  his  office. — Sproivl  v.  Latcrence, 
33  Ala.  674. 

The  commissioners  court  has  authority  to  fill  a  vacancy 
in  the  office  of  tax  collector,  but  it  has  no  jurisdiction  to 
declare  a  vacancy. — State  ex  rd.  v.  Ely^  Judge,  dtc,  43  Ala. 
Being  a  court  of  limited  jurisdiction,  its  order  appointing 
Stewart  is  void  on  its  face.  No  statement  of  how,  or  why 
there  was  a  vacancy  is  made.  An  order  declaring  the 
office  vacant  was  made,  which  was  wholly  unauthorized 
45 
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and  extra  judicial,  as  a  judgment  or  inquisition  of  office. — 
Hill  V.  The  State,  1  Ala.  669. 

I  am  aware  that  there  is  high  authority  for  the  proposi- 
tion, insisted  on  by  the  counsel  for  the  appellant,  when  this 
case  was  before  this  court  in  the  form  of  The  State  ex  rel. 
V.  Ely,  Judge,  &c.,  43  Ala.  568,  that  when  a  person  has  ob- 
tained possession  of  an  office,  under  color  of  right,  a  mayi- 
damus  will  not  lie  to  install  another,  but  the  incumbent 
must  be  removed  by  a  proceeding  quo  loarranto;  the  prac- 
tice, however,  has  not  been  established  in  this  State  to  that 
extent.  An  examination,  either  way,  would  probably  in- 
dicate the  result  of  the  other,  but  I  do  not  see  how  it  could 
dispense  with  it  entirely. — People  v.  Kildvff,  15  111.  492  ; 
Street  v.  County  Commissioners,  Breese,  25  ;  People  v.  Head, 
25  111.  825. 

The  judgment  is  affirmed. 


HUGHES  vs.  HUGHES. 

[bill  in  equity  foe  divorce.] 


1.  Matrimony,  dissolution  of  bonds  of,  under  section  2353  of  Revised  Code  / 
inhat  necessary  to  authorize.  — To  authorize  a  dissolution  of  the  bonds  of 
matrimony  under  section  2353  of  the  Revised  Code,  there  must  be,  on 
the  part  of  the  husband,  actual  violence  committed  on  the  person  of 
the  wife,  attended  with  danger  to  her  life  or  health,  or  such  conduct  on 
his  part  as  shows  there  is  reasonable  apprehension  of  such  violence  ; 
and  such  acts  of  violence,  or  such  conduct,  should  be  distinctly  stated 
and  clearly  proved,  so  as  to  leave  no  reasonable  doubts  on  the  mind 
as  to  the  truth  of  their  existence,  and  of  their  tendency  to  endanger 
the  life  or  health  of  the  wife  ;  and  the  wife,  as  a  general  rule,  should  be 
without  fault  on  her  part. 

2.  Evidence ;  tchat  insufficient  to  establish  charge  of  cruel  treatment  and  vio- 
lence.— The  deposition  of  one  witness,  the  sister  of  complainant,  whose 
general  character  is  proved  to  be  bad,  and  who  is  contradicted  as  to  a 
material  fact  by  the  brother  of  the  defendant,  is  not  sufficient  to  estab- 
lish the  charge  of  cruel  treatment  and  violence,  committed  on  the  per- 
son of  the  wife,  by  the  husband. 


JUNE  TERM,  1870.  699 

Hughes  V.  Hughes. 

3.  Defendant's  answer;  for  what  purpose  can  not  he  looked  to. — The  answer 
of  the  defendant,  in  such  a  case,  can  not  be  looked  to,  either  to  sup- 
port the  charges  in  the  bill,  or  to  sustain  the  deposition  of  a  witness 
whose  general  character  is  shown  to  be  bad. 

4.  Absent  witness,  admissions  of  what  would  swear  if  present;  force  and 
effect  of. — Admissions,  of  what  it  is  stated  absent  witnesses  will  swear, 
made  by  the  plaintiff's  solicitor  to  obtain  a  hearing  and  prevent  a  con- 
tinnance,  must  be  held  to  have  the  same  force  as  the  deposition  of  such 
witne^es  would  be  entitled  to  have  if  regularly  taken  by  the  defend- 
ant. 

5.  Next  fnend  ;  when  may  be  taxed  with  costs. — A  next  friend,  in  whose 
name  the  bill  of  a  wife  is  filed  to  obtain  a  divorce,  if  it  be  dismissed, 
may  properly  be  decreed  to  paj'  the  cost. 

Appeal  from  Chancery  Court  of  Montgomery. 
Heard  before  Hon.  A.  C.  Felder. 

The  facts  are  suflficiently  stated  in  the  opinion. 

Walker  &  Murphey,  for  appellant. 
Falkner  &  Molton,  contra. 

PECK,  C.  J. — To  authorize  a  dissolution  of  the  bonds 
of  matrimony,  under  section  2353,  there  must  be,  on  the 
part  of  the  husband,  actual  violence  committed  on  the  per- 
son of  the  wife,  attended  with  danger  to  her  life  or  health, 
or  such  conduct  on  his  part  as  shows  there  is  reasonable 
apprehension  of  such  violence ;  and  such  acts  of  violence, 
or  such  conduct,  should  be  distinctly  stated,  and  clearly 
proved,  so  as  to  leave  no  reasonable  doubt  on  the  mind  as 
to  the  truth  of  their  existence,  and  of  their  tendency  to 
endanger  the  life,  or  health  of  the  wife ;  and,  besides,  the 
wife  should  be,  as  a  general  rule,  without  fault  on  her 
part. 

These  parties  were  married  on  the  12th  of  January,  in 
the  year  1869,  and  lived  together  as  husband  and  wife  until 
the  16th  day  of  the  next  March,  three  months  and  four 
days,  when  plaintiff,  as  she  states,  from  fears  existing  in 
her  mind  of  great  personal  violence,  by  the  threatening 
conduct  of  defendant,  was  induced  to  leave  him  to  secure 
her  personal  safety. 

She  does  not  state  what  was  the  character  of  the  threat- 
ening conduct  of  defendant,  and,  consequently,  no  suffi- 
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cient  reasons  are  disclosed   to  justify  the  plaintiff  in   the 
course  she  pursued  in  leaving  her  husband. 

The  first  serious  fault,  therefore,  as  far  as  appears,  lies 
at  her  door,  and  this  may  have  had  more  or  less  influence 
in  leading  the  defendant  into  the  improper  conduct,  on  his 
part,  that  is  charged  to  have  followed. 

After  the  abandonment  of  her  husband,  the  plaintiff 
states  that  she  lived  in  perpetual  fear  and  dread  that  he 
would  find  her,  and  do  her  great  bodily  harm,  and  for  this 
reason  she  endeavored  to  keep  the  place  of  her  residence 
unknown  to  him,  that  her  safety  might  be  more  perfect ; 
that  at  length  he  discovered  where  she  was  living,  and  on 
the  22d  day  of  April,  1869,  he  came  to  her  room,  and  in  an 
angry  tone  and  excited  manner,  said  to  her,  "you  must  go 
with  me  and  live  with  me ;"  that  she,  in  a  mild  manner,  re- 
plied :  "I  am  afraid  to  live  with  you  ;"  that  he  then,  using 
profane  language,  said,  "  I  will  whip  you,"  and,  with  an 
open  knife  in  his  hand,  seized  her  by  the  arm,  and  bran- 
dished his  knife  about  her  head  and  throat,  and  looking 
like  one  infuriated,  said  :  "1  will  cut  your  throat  if  you  do 
not  come  and  live  with  me — make  up  your  mind  to  die,  I 
will  certainly  kill  you  ;"  with  other  threats  of  great  per- 
sonal violence. 

This,  the  plaintiff  states,  took  place  in  the  presence  of 
her  sister,  who  threatened  to  call  for  the  police,  and  opened 
the  door  for  that  purpose,  when  defendant  closed  his  knife 
and  left  the  room  ;  that  he  came  the  next  day,  and  threat- 
ened to  whip  her. 

She  further  charges  that  defendant  had  committed  ac- 
tual violence  on  her  person,  attended  with  danger  to  her 
life,  and  had  been  guilty  of  conduct  towards  her,  from 
which  there  was  reasonable  apprehension  of  violence  to 
her  person,  attended  with  danger  to  her  life,  but  no  other 
specific  acts  of  violence  are  stated. 

The  defendant,  in  his  answer,  denies  that  the  plaintiff 
has  any  reasons  to  apprehend  violence  from  him.  He  says 
he  admits  most  of  the  statements  made  in  the  fourth  para- 
graph of  the  bill,  the  paragraph  in  which  the  threatening 
conduct,  on  his  part,  is  charged,  with  the  brandishing  of 
his  knife,  &c.,  but  says  the  threats  were  not  intended  to  be 
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carried  into  eflfect,  and  that  plaintiff  knew  it.  He  further 
states,  that  after  his  wife  had  left  him,  he  was  disposed  to  let 
her  obtain  a  divorce,  as  she  was  desirous  of  doing  so,  but  she 
had  been  advised  she  could  not  do  it  unless  he  used  actual 
violence  towards  her,  aod  for  that  purpose  it  was  agreed  be- 
tween them  that  he  should  go  to  her  house  and  act  in  such 
a  way  that  she  might  sue  for  and  obtain  a  divorce  ;  that, 
afterwards,  he  ascertained  she  was  guilty  of  improprieties 
with  other  men,  and.  thereupon,  he  determined  not  to  carry 
out  their  agreement,  and  let  her  get  a  divorce. 

The  only  witness  that  swears  to  any  acts  of  violence,  on 
the  part  of  the  defendant,  is  the  plaintiff's  sister,  Bettie 
Dixon,  Her  account  of  defendant's  conduct  is  as  follows : 
"About  the  1st  of  March,  1869,  the  complainant  came  to 
my  house  and  stated  that  her  husband  had  treated  her 
badly,  and  that  she  was  afraid  to  live  with  him  in  the  coun- 
try. About  a  week  afterwards  defendant  came  to  my  house  ; 
the  first  I  saw  of  him  he  was  in  complainant's  room  ;  at 
that  time  there  were  a  few  cross  words  between  them.  A 
few  days  after  that,  he  came  to  my  house  again,  and  in  my 
presence  he  drew  his  open  knife  upon  complainant,  and, 
with  his  hand  on  her  shoulder,  threatened  to  kill  her.  I 
then  told  him  that  I  would  call  the  police.  He  then  sat 
down ;  he  several  times  repeated  the  threats  in  my  pres- 
ence." 

A  witness  by  the  name  of  Matilda  Smith,  also  examined 
by  plaintiff,  says,  she  was  at  the  plaintiff's  room,  about  the 
twenty-third  of  March,  1809  ;  that  defendant  came  there, 
but  she  did  not  know  what  his  business  was. 

He  asked  complainant  if  she  was  not  going  to  do  what 
he  wanted  her  to  do.  She  told  him  she  was  not.  He  then 
told  her  he  would  make  her  do  it.  She  said  to  him,  if  you 
can  make  me  do  it  you  had  better  try  it.  He  then  said, 
"  damn  you,  I  will  do  it."  He  then  left  the  house.  His 
manner  was  rude  and  angry. 

The  foregoing  is  all  the  material  evidence  in  the  record, 
as  to  the  improper  and  cruel  treatment  of  plaintiff  by  de- 
fendant ;  all  of  which  took  place  after  plaintiff,  without 
any  sufficient  reasons  therefor,  as  far  as  appears,  abaQ-* 
doned  the  house  and  home  of  her  husband. 
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After  the  answer  was  tiled  and  evidence  taken,  the  de- 
fendant, by  leave  of  the  court,  filed  a  supplemental  answer, 
in  which  he  states  that,  after  his  original  answer  was  filed, 
there  had  been  forgivness  on  the  part  of  plaintiff,  and  that 
she  had  admitted  him  to  conjugal  embraces,  and  that 
plaintiff  and  defendant  had  cohabited  together  as  hus- 
band and  wife. 

The  truth  of  this  supplemental  answer  is  substantially 
sustained  by  the  deposition  of  defendant's  brother,  and  as 
strongly  denied  in  the  deposition  of  said  Bettie  Dixon, 
plaintiff's  sister,  on  a  re-examination. 

When  the  cause  was  called  for  a  hearing,  the  defendant 
moved  the  court  for  a  continuance,  to  enable  him  to  take 
the  depositions  of  several  witnesses  by  whom,  he  said,  he 
could  prove  that  said  Bettie  Dixon  had  stated  she  would 
not,  if  she  could  avoid  it,  testify  on  the  subject  of  the  re- 
conciliation of  plaintiff  and  defendant,  and  of  their  cohab- 
iting together,  &c.,  but,  that  if  the  person  got  her,  who  was 
appointed  to  take  her  testimony,  and  did  examine  her,  she 
would  tell  the  truth,  and  testify  that  complainant  and  de- 
fendant did  sleep  together,  on  a  certain  night,  about  the 
first  of  October,  1869,  when  defendant  and  his  brother 
staid  all  night  at  complainant's  house  ;  and  further,  defend- 
ant stated  he  could  prove,  by  said  witnesvses,  that  they  were 
acquainted  with  the  general  character  of  said  Bettie  Dixon, 
and  that  her  general  character  was  bad. 

To  prevent  a  continuance,  the  plaintiff's  solicitor  ad- 
mitted the  witnesses,  if  examined,  would  testify  as  stated 
by  defendant. 

The  cause  was,  thereupon,  heard  on  the  bill,  answers, 
depositions,  and  the  admissions  of  the  plaintiff's  solicitor, 
as  to  the  matters  the  unexamined  witnesses  would  testify 
to  ;  and  the  chancellor  dismissed  the  plaintiff's  bill  of  com- 
plaint, and  decreed  the  costs  to  be  paid  by  her  next  friend. 
The  case  is  here,  on  the  plaintiff's  appeal ;  and  dismissing 
the  bill,  and  decreeing  the  costs  against  her  next  friend,  are 
assigned  for  errors. 

A  careful  examination  and  consideration  of  this  whole 
case,  satisfies  me,  that  the  chancellor  rightlj  dismissed  the 
plaintiff's  bill  of  complaint, 


JUNE  TERM,  1870.  703 

Hughes  V.  Hughes. 

She  is  herself,  manifestly,  not  any  more  amiable  than 
she  should  be.  She  leaves  her  husband,  as  far  as  the  evi- 
dence shows,  without  his  consent  or  knowledge,  and  with- 
out any  justifiable  cause  for  such  au  important  and  seri- 
ous step  in  her  life ;  and  when  she  is  requested  by  him  to 
return,  and  live  with  him — for  that  is  no  doubt  what  he  in- 
tended, and  what  she  understood,  when  he  asked  her  if 
she  was  not  going  to  do  what  he  wanted  her  to  do — her 
own  witness,  Matilda  Smith,  says  she  told  him  she  was  not, 
and  on  his  saying  he  would  make  her  do  it,  instead  of  re- 
maining silent,  or  giving  a  gentle  answer  that  might  have 
allayed  his  excited  feelings,  she  tauntingly  tells  him,  "if  you 
can  make  me  do  it,  you  had  better  try  it."  If  she  is  what 
she  claims  to  be,  an  injured  wife,  this,  to  say  the  least  of 
it,  was  an  unwise  and  indiscreet  answer  for  her  to  make. 

If  there  is  any  one  state  and  condition  in  life  in  which 
the  apostolic  precept  should  have  its  proper  influence,  it  is 
that  of  husband  and  wife — "  Bear  ye  one  another's  bur- 
dens, and  so  fulfill  the  law  of  Christ."  But  this,  it  is  to  be 
feared,  is  too  seldom  done  now-a-days. 

The  present  age  is  wonderfully  demoralized  on  the  sub- 
ject of  marriage  and  divorce.  It  seems  to  be  forgotten, 
that  marriage  is  a  divine  institution,  and,  therefore,  im- 
poses upon  parties  higher  moral  and  religious  obligations 
than  those  imposed  by  any  mere  human  institution  or  gov- 
ernment. 

But,  all  this  aside,  the  evidence  of  the  plaintiff  is  of  too 
uncertain  and  doubtful  a  character  to  sustain  the  charges 
of  improper  and  cruel  treatment  on  the  part  of  the  de- 
fendant, made  against  him  in  her  bill  of  complaint.  Her 
sister,  the  said  Bettie  Dixon,  is  the  only  witness  that  speaks 
of  any  real  acts  of  violence,  or  seriously  threatened  violence, 
by  the  defendant  to  the  plaintiff,  and  the  evidence  of  this 
witness,  when  considered  in  connection  with  the  deposition 
of  defendant's  brother  in  relation  to  the  reconciliation  of 
the  parties,  and  the  admissions  of  what  the  witnesses  not 
examined  would  swear,  is  wholly  insufficient,  by  itself,  to 
authorize  a  decree  dissolving  the  bonds  of  matrimony  ex- 
isting between  these  parties.  The  evidence  of  plaintiff's 
sister  and  of  defendaijt's  brother,  owing  to  their  relations 
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to  the  parties,  and  the  conflict  in  their  statements,  can  not 
be  considered  free  from  suspicion. 

The  admissions  of  what  the  witnesses,  not  examined, 
would  state,  must  be  held  to  have  the  same  force  as  though 
sworn  to  by  them,  in  depositions  duly  taken  by  the  defend- 
ant. This  being  so,  the  case  stands  thus  :  The  only  wit- 
ness whose  evidence  is  relied  upon  to  sustain  the  charges 
made  in  the  bill,  is,  in  the  first  place,  a  witness  of  general 
bad  character ;  2d,  she  stated  that  if  examined,  she  would 
swear  to  a  certain  fact,  which,  when  afteiwards  examined, 
she  denied  ;  and,  3d,  her  evidence,  as  to  a  material  fact,  is 
contradicted  by  the  evidence  of  defendant's  brother.  This 
leaves  the  plaintiff's  case  without  support,  except  from  the 
evidence  of  a  single  witness  of  general  bad  character,  and 
whose  evidence  is  otherwise  seriously  impeached. 

6.  The  plaintiff's  case  can  derive  no  support  from  the 
admissions  in  the  defendant's  answer.  For  reasons  of 
public  policy,  as  well  as  by  positive  enactment,  (Revised 
Code,  §  2355,)  the  answer  of  a  defendant  in  such  a  case, 
whether  sworn  to  or  not,  is  not  permitted  to  be  used  as 
evidence  for  or  against  either  party.  But  if  these  objec- 
tions did  not  exist,  the  admissions  in  the  answer,  on  the 
same  subject,  would  have  to  be  taken  altogether,  and  then 
they  show  that  the  pretended  violence  charged  was,  as  to 
these  parties,  no  evidence  at  all,  but  was  a  fraudulent  de- 
vice, resorited  to  by  them  to  deceive  the  court,  and  to  ena- 
ble the  plaintiff  to  accomplish  an  unlawful  purpose.  This, 
if  true,  ought  to  dismiss  the  plaintiff's  bill  out  of  court. 

Upon  the  whole,  we  are  satisfied  the  plaintiff's  complaint 
is  without  merits,  and  that  the  chancellor's  decree  ought  to 
be  affirmed,  both  in  dismissing  her  bill  of  complaint  and 
in  decreeing  the  cost  against  her  next  friend. 

The  decree  of  the  chancellor  is  affirmed,  and  the  plain- 
tiff's next  friend,  the  said  John  Maxey,  will  pay  the  costs 
of  this  court  and  of  the  court  below, 
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BOYD  ET  AL.  VS.  HUNTER. 

f  BIU:,  IN  EQUITT  BY  WIDOW,  AFTER  ALLOTMEKT  OF  DOWEB,  AGAINST  HTTSBAND'S 
ADMINI8TRATOB8  AND  THEIR  TENANTS,  TO  RECOVER  BENTS  OF  LANDS  LEASED 
BT  HUSBAND  BEFORE  THE  MARRIAGE  AND  HIS  DEATH,  AND  AFTERWARDS 
LEASED  BEFORE  ALLOTMENT  OF  DOWER  BT  ADMINISTRATORS.] 

1.  Bill  in  chancery  /  what,  not  without  equity. — A  bill  in  chancery  by  the 
widow  to  recover  the  rents  of  her  dower  interest  from  the  death  of  the 
husband  to  the  assignment  of  her  dower,  is  not  objectionable  for  want 
of  equity. 

2.  Same;  what  not  multifarious. — It  is  not  multifarious,  because  a  de- 
maud  for  the  rents  derived  from  a  lease  made  by  the  husband  is  joined 
with  a  claim  for  rents  against  the  administrators  personally,  accrued 
before  and  after  the  allotment  of  dower. 

3.  Same ;  in  what  suit,  heirs  of  decedent,  are  not  necessary  parties  de- 
fendant.— The  heirs  at  law  of  the  decedent  are  not  necessary  parties 
defendant  with  the  administrators,  to  a  suit  against  the  latter  by  the 
widow  for  the  rents  of  her  dower  interest  after  its  assignment 

4.  Same;  what  not  misjoinder  of  parties. — Nor  is  it  a  misjoinder  of  parties 
to  unite  the  tenants  of  the  administrators  with  them  as  defendants. 

5.  Same;  when  equity  will  settle  mailers  of  account  ^chich  are  enforceable 
at  law. — The  jurisdiction  of  equity  having  attached,  that  court  will 
complete  justice  between  the  parties  by  settling  an  account  for  rent  due 
by  the  tenants,  up  to  the  termination  of  the  defendant's  possession, 
although  such  rents  might  be  recovered  at  law. 

6.  Administrators,  how  liable  for  rents  to  dowress. — The  administrators,  in 
this  case,  are  liable  as  such  for  the  rents  accrued  under  the  husband's 
lease,  and  personally  for  those  arising  under  the  lease  made  by  them. 

7.  Administrators'  tenants  of ;  how  liable  to  dowress  for  rents. — The  ten- 
ants of  the  administrators  are  liable  to  the  dowress  for  the  rents  not 
paid  by  them  at  the  date  of  the  assignment  of  dower,  and  for  such  as 
may  afterwards  accrue  during  the  continuance  of  their  possession. 

8.  Estate  for  years;  how  effects  a  title  of  dower, — An  estate  for  years 
interposes  no  impediment  to  a  title  of  dower,  and  if  rents  be  reserved 
to  the  use  of  the  husband  the  widow  is  entitled,  upon  endowment,  to  a 
proportionate  part  of  such  rent. 

Appeal  from  Chancery  Court  of  Dallas. 
Heard  before  Hon.  W.  B.  Woods. 

The  facts  upon  which  the  decision  is  based  are  suffi- 
ciently stated  in  the  opinion. 
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Watts  &  Troy,  and  W.  E.  Boyd,  for  appellants. — There 
was  no  equity  against  Boyd  and  Milhouse,  as  administra- 
tors of  Hunter,  because  complainant  was  not  entitled,  as 
dower,  to  any  portion  of  the  rent  for  ISliG. 

Jno.  S.  Hunter,  before  Ms  marriage  ivitk  complainant,  had 
leased  the  lands  for  one  year.  He  had  conveyed  his  pres- 
ent estate  in  the  lands,  and  only  had  an  estate  in  reversion 
after  the  termination  of  the  lease,  at  the  time  of  Ms  mar- 
riage ;  and  during  the  coverture  he  continued  to  have  only 
an  estate  in  reversion. 

This  lease,  made  before  marriage,  was  binding  on  the 
subsequent  wife,  and  on  the  death  of  the  husband  the 
surviving  wife  became  dowable  only  of  the  estate  in  rever- 
sion, and  took  that  subject  to  the  lease  made  before  the 
marriage. 

See  Scribner  on  Dower,  1  vol.,  p.  567,  §  22.  The  note 
taken  for  the  use  of  the  real  and  personal  property  was 
not  real  estate,  of  which  the  wife  was  dowable.  If  she 
was  entitled  to  any  portion  of  the  proceeds  of  this  note, 
she  was  entitled  to  it  by  virtue  of  the  statute  of  distribu- 
tors, as  of  personal  property  belonging  to  her  husband's 
estate.  Equity  had  no  jurisdiction  over  this,  on  the  facts 
stated  in  this  bill.  Boyd  and  Milhouse  were  not  liable  to 
her  for  the  rents  of  1867.  They  did  not  occupy  or  use  the 
lands  of  which  she  was  dowable.  She  had  her  dower 
assigned  in  these  lands  in  the  early  part  of  1867,  and 
whoever  occupied  the  parts  assigned  to  her  was  respon- 
sible to  her  for  rent  or  use  and  occupation,  and  for  this 
she  had  a  complete  remedy  at  law.  She  could,  therefore, 
have  sued  S.  Hunter  and  Biggs  at  law  for  the  rent  of  that 
portion  of  her  dower  interest.  She  had  a  complete  remedy 
against  them,  and  none  against  Boyd  and  Milhouse  for  the 
year  1867. 

Hunter  and  Biggs  could,  therefore,  have  legally  paid  to 
her  the  rent  of  her  dower  lauds,  and  Boyd  and  Milhouse 
had  no  right  to  collect  of  them  the  rent. — See  English  v. 
Key,  supra. 

The  bill  was  multifarious,  even  if  it  contained  equity, 
because  there  was  no  propriety  in  making  Boyd  and  Mil- 


JUNE  TEHM,  1870.  707 

Boyd  et  al.  v.  IJunter. 

house  parties  in  both  their  individual  and  representative 
capacities. — See  Story  Eq.  PI. 

Boyd  and  Milhouse  had  no  connection  with  Hunter  and 
Riggs  in  any  liability  for  the  rent  of  her  dower  land  in 
1867,  and  for  these  two  reasons  the  bill  was  multifarious 
as  to  them. 

It  was  multifarious,  because,  if  Boyd  and  Milhouse  were 
proper  parties  and  liable  in  equity  to  complainant,  still 
there  was  no  equity  as  to  S.  Hunter  and  Biggs,  and  they 
should  not  have  been  joined  as  defendants  to  the  bill. 

The  rents  of  18o6  and  1867  were,  as  presented  in  this 
bill,  separate  and  distinct  matters,  which  had  no  connection 
with  each  other. 

There  was  no  joint  liability  between  Boyd  and  Milhouse, 
and  Hunter  and  Biggs,  as  to  the  rents  of  her  dower  lands 
for  1867,  and  Hunter  and  Biggs  were  certainly  not  liable 
in  any  aspect  of  the  case  for  the  rents  of  1866.  The 
account  of  the  rents  for  1866  could  have  been  taken  with- 
out any  reference  to  those  of  1867  ;  they  were  not  at  all 
connected  with  each  other. 

The  bill  is  therefore  multifarious,  by  joining  parties 
wholly  unconnected  with  each  other,  and  because  separate 
and  distinct  matters,  wholly  disconnected,  are  joined  in 
the  same  bill. — See  Bean  v.  Beans  AdmW.,  37  Ala.  17 ; 
Mecham  v.  Williams,  9  Ala.  841 ;  Colhirn  v.  Broughton, 
9  Ala.  351 ;  Mcintosh  v.  Alexander,  16  Ala.  87,  and  authori- 
ties therein  cited  ;  Felder  v.  Davis,  17  Ala.  418. 

The  bill  ought  to  have  been  dismissed  for  non-joinder  of 
the  heirs  of  John  S.  Hunter,  if  the  loidoio  loas  entitled  to 
any  share  of  the  rents  of  1866,  as  dower. 

Now,  the  rent  for  1866  was  either  personal  assets  of  the 
estate  of  J.  S.  Hunter,  or  it  constituted  a  part  of  his  real 
estate.  If  it,  by  reason  of  the  lease  to  McArthur  &  Co., 
before  his  marriage  with  complainant,  had  become  severed 
from  the  realty,  and  thus  become  a  part  of  his  personal 
assets,  in  the  hands  of  his  administrators,  then,  it  is  too 
clear  for  argument,  that  the  only  claihi  the  widow  could 
have  to  any  share  of  these  rents,  was  as  a  distributee  in 
the  estate,  under  the  statutes  of  Alabama,  and  she  was  not 
entitled  to  any  share  of  it  as  dower. 
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If,  on  the  other  hand,  the  rent  for  1865  was  still  to  be 
considered  as  a  part  of  J.  S.  Hunter's  real  estate,  so  as  to 
entitle  his  widow  to  a  share  of  it  as  dower,  then  it  is 
equally  clear  that  no  decree  could  legally  be  made,  allow- 
ing her  a  share  of  it  as  dower,  without  having  the  heirs  of 
J.  S.  Hunter  before  the  court.  If  this  rent  was  realty,  it 
belonged  to  the  heirs,  subject  to  the  widow's  dower,  and 
not  to  the  personal  representatives,  Boyd  and  Milhouse  ; 
and  Boyd  and  Millhouse  did  not  and  could  not  represent 
legally  the  heirs  of  J.  S.  Hunter  as  to  any  portion  of  the 
realty  belonging  to  his  estate.  The  rights  of  the  heirs 
can  never  be  legally  divested,  unless  they  are  before  the 
court. — See  Kennedy  v.  Kennedy,  2  Ala.  573  ;  Bonduraut  v. 
Sibley's  Heirs,  37  Ala.  565 ;  Batre  v.  Auze,  5  Ala.  173 ;  Jen- 
nings V.  Jenhus,  9  Ala.  286. 

In  this  aspect  of  the  case,  the  failure  to  make  the  heirs 
of  J.  S.  Hunter  parties  defendant,  was  a  fatal  defect  to  the 
bill. — See  Kennedy  v.  Kennedy,  2  Ala.  ,573  ;  Batre  v.  Auze, 
6  Ala.  173 ;  Phillips  v.  Threadgill,  37  Ala.  93 ;  Gould  v. 
Hays,  19  Ala.  436  ;  Moore  v.  3Iurrah,  40  Ala.  573. 

The  decree  (joint  decree)  requiring  Wm.  E.  Boyd  and 
Franklin  S.  Milhouse,  in  their  individual  and  personal 
capacity,  to  pay  the  rent  for  18i)7,  cannot  be  sustained.  If 
they  were  liable  at  all  for  the  rent  of  1867,  they  were  liable 
in  their  representative  character.  There  is  nothing  in  the 
proof  to  make  them  liable  personally. 

After  her  assignment  of  dower,  if  Hunter  and  Riggs 
did  not  rent  subject  to  her  dower,  Boyd  and  Milhouse  could 
not  have  legally  recovered  of  Hunter  and  Riggs  the  part 
of  the  rent  due  to  her.  They  could  have  successfully  de- 
fended against  a  suit  brought  by  Boyd  and  Milhouse  to 
the  extent  of  her  right. — See  English  v.  Key,  39  Ala.,  supra. 

But,  although  Mrs.  Hunter  may  be  entitled  to  one- 
third  of  the  rents  after  the  termination  of  the  lease  to 
Mc Arthur  &  Co.,  until  the  actual  assignmeut  of  her  dower, 
from  1st  January  to  1st  April,  1867,  yet  out  of  whom  must 
she  obtain  this  rent  ?  She  cannot  make  Boyd  and  Mil- 
house  liable  for  it,  either  in  their  representative  capacity, 
or  in  their  individual  capacity,  unless  they  occupied  the 
lands,  or  collected  the  rents,  before  the  commencement  of 
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this  suit.     She  can  only  look  to  the  persons  who  occupied 
the  lands  assigned  her  as  dower. 

The  proof  very  strongly  shows  that  she  could  have 
rented  her  dower  lands,  after  they  were  assigned  to  her,  on 
quite  as  good  terms  as  at  an  earlier  time  of  the  year ;  and 
this  is  proven  by  her  own  witnesses. 

But,  going  back  to  the  point  as  to  whether  Mrs.  Hunter 
is  entitled  to  a  part  of  the  rent  of  1866  as  dower ;  let  us 
examine  a  liitle  further  her  right  in  this  respect.  We 
know  that  the  old  books  hold  that  rents  savor  of  the  realty, 
and  that  widows  are  entitled  to  a  share  of  them  as  dower. 
And  if  a  man  made  a  lease  of  his  lands  for  years,  reserv- 
ing rent,  and  afterwards  take  wife,  and  then  die,  the  wife 
surviving  (it  is  said  in  the  old  books)  shall  be  dowable  of 
the  lands  so  leased,  after  the  termination  of  the  lease,  and 
also  of  the  rents,  from  the  death  of  the  husband. 

Why  was  it  so  held  in  the  old  books  ?  Under  the  fceudal 
system,  rents  were  paid  in  kind  of  the  products  of  the  soil. 
The  rents  reserved,  under  a  lease  for  a  term  of  years,  were 
to  be  paid  in  the  products  of  the  soil,  as  they  were  annu- 
ally made  ;  and  hence  they  were  said  to  savor  of  the  realty, 
and  in  some  respects  to  be  (Jousidered  as  realty.  They 
descended  to  the  heir,  and  not  to  the  personal  representa- 
tive of  the  intestate,  and  the  widow  was  said  to  be  dowable 
of  them  as  of  the  realty. 

But  with  the  change  of  times,  new  kind  of  leases  are 
made.  When  rents  are  payable  in  money,  or  where  a 
separate  note  or  bill  is  taken  for  the  rent,  under  a  lease  for 
years,  and  the  suit  is  not  merely  reserved,  in  the  contract 
of  lease,  then,  in  all  such  cases,  the  rents  are  severed  from 
the  realty,  and  become  personal  assets,  which  go  to  the 
personal  representative,  and  not  to  the  heirs  on  the  death 
of  the  intestate. — Williams  on  Executors,  on  top  page, 
696,  marg.  p.  697.  He  uses  this  language  :  "If  the  rent  be 
reserved  for  years,  and  be  severed  from  the  reversion,  it  may 
then  go  to  the  executor  or  administrator,  although  the 
reversion  goes  to  the  heir." 

This  lease  to  J.  McArthur  &  Co.,  was  made  before  the 
marriage  of  Mrs.  Hunter  to  John  S.  Hunter,  and  a  prom- 
issory note,  providing  for  the  payment  of  $11,000  00  for 


710 FOBTY-FOURTH  ALABAMA. 

Boyd  et  al.  v.  Hunter. 


the  use  of  the  lands  and  personal  property  ;  the  note  was 
in  his  possession  at  the  time  of  his  death.  This  note  was 
separate  from  the  deed  of  lease,  in  which  rent  is  reserved 
for  two  more  years  if  the  lessees  choose  to  hold  under  it. 
Now,  is  not  the  very  act  of  taking  the  promissory  note  for 
the  rent  of  186H,  a  severance  of  the  rent  from  the  realty  ? 
Does  not  this  note  go  to  the  administrators  of  Hunter,  and 
not  to  his  heirs  ?  This  rent  note  did  not  become  due  until 
after  the  death  of  Hunter.  If  it  had  become  due  before 
his  death,  it  is  clear  on  all  the  authorities,  that  as  between 
the  heirs  and  the  personal  representatives,  the  note  would 
have  gone  to  the  personal  representative. 

Now,  if  this  note  descended  to  the  heirs,  (and  it  is  only 
in  this  court  that  the  widow  can  be  dowable  of  any  part  of 
it,)  then,  how  could  she  have  a  right  to  come  into  a  court 
of  equity  to  recover  any  part  of  it  from  the  administrators, 
who  have  collected  it  since  it  matured  ?  Why  could  she 
not  recover  it  in  a  suit  at  law,  as  for  money  had  and 
received  by  Boyd  and  Milhouse  to  her  use  ?  When  one 
person  has  money  in  his  possession,  which,  ex  equo  et  bono, 
belongs  to  another,  the  latter  has  a  full  and  complete 
remedy  at  law  for  its  recovery. — See  Hitchcock  v.  Lukins, 
8  Porter,  333.  If  this  be  true,  then  the  bill  is  without 
equity,  as  to  the  rents  of  1866. 

Suppose  John  S.  Hunter  had  received  this  rent  for  1866 
in  advance,  and  had  this  identical  money  in  hand  at  his 
death,  could  the  widow  be  dowable  of  the  money  ?  The 
money  would  be  the  representative  of  the  rent  of  the  laud. 
Is  it  not  clear  that  the  reception  of  the  money,  although  it 
remained  in  hand  at  his  death,  was  a  severance  of  the  rent 
from  the  realty,  and  be  considered  as  personal  assets  in 
the  hands  of  the  administrators?  Could  the  heirs  have 
laid  any  claim  to  it  as  against  the  executors  ?  It  seems  to 
us  clear,  that  it  would  have  belonged  to  the  administrators. 
Now,  when  a  promissory  note,  or  bill  of  exchange,  is  taken 
for  the  rent,  is  not  this  as  much  a  severance  from  the 
realty  as  the  taking  of  bank  bills — money  ? 

But  whatever  may  have  been  the  doctrine  of  the  common 
law  as  to  the  right  of  the  widow  to  dower,  we  insist  that 
the  statutes  of  Alabama  must  govern,  and  that  under  these 
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statutes  and  our  decisions,  the  widow  is  not  entitled  to 
dower  in  rents.  All  that  she  can  possibly  recover  is  mesne 
profitSy  as  damages  from  the  time  of  her  husband's  death 
to  the  time  of  actual  assignment  of  dower,  in  the  hands  to 
which  she  is  entitled  as  dowress.  Her  right  to  mesne 
profits  as  damages  can  only  be  allowed  from  the  time  her 
right  to  dower  accrues,  to  the  time  of  the  assignment  by 
metes  and  bounds. — See  Beavers  &  Jamison  v.  Smith, 
11  Ala.  32 ;  Smith  v.  Smith,  13  Ala.  329 ;  Slater  v.  3Ieek 
and  Wife,  35  Ala.  528.  These  cases  very  clearly  show  that 
whilst  Mrs.  Hunter  may  be  entitled  to  damages  as  mesne 
profits,  from  the  1st  of  January,  1867,  to  the  1st  of  April, 
1867,  the  time  when  her  dower  was  assigned,  she  is  not 
entitled,  in  equity,  to  any  rent  after  the  assignment ;  and, 
she  is  only  entitled  to  this  against  Boyd  and  Milhouse  in 
their  representative  capacity,  after  they  have  received  the 
rents. 

Brooks,  Haralson  &  Koy,  contra. — 1.  Where  a  widow 
brings  a  suit  at  law  she  may,  after  a  recovery  there  pro- 
ceed in  equity  for  an  account  of  the  rents  and  profits. — 
Turner  v.  Morris,  27  Miss.  733  ;  1  Story's  Eq.  §  512. 

2.  The  widow  is  entitled  to  one-third  of  the  rents  due 
under  the  contract  made  by  the  intestate,  in  his  life-time, 
with  McArthur  &  Co.  "  If  the  lands  of  which  the  widow 
is  dowable,  be  subject  to  a  demise  for  years  created  by  the 
husband  previous  to  the  marriage,  upon  which  rent  is  re- 
served, his  widow  will  be  entitled  to  recover  a  third  part  of 
the  reversion,  and  a  like  proportion  of  the  rent  and  dam- 
ages."— 2  Scribner  on  Dower,  §  6,  p.  660.  In  1  Scribner  on 
Dower,  §  12,  p.  222,  it  is  said,  "  if  rent  be  reserved  to  the 
husband,  upon  the  intervening  estate,  the  widow  is  enti- 
tled upon  endowment  to  a  proportionate  part  of  such  rent ;" 
and  at  section  6,  p.  361,  of  the  same,  it  is  held  "  that  an 
estate  for  years,  whether  created  before  or  after  marriage, 
interposes  no  obstacle  to  a  claim  of  dower.  In  every  such 
case  the  wife  is  entitled  to  be  endowed  of  the  reversion 
in  fee,  and  also  of  a  proportionate  part  of  the  rent,  as  in- 
cident to  the  reversion.  If  the  husband  make  a  lease  for 
years,  reserving  a  rent,  and  taketh  a  wife,  the  husband 
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dieth,  the  wife  shall  be  endowed  of  a  third  part  of  the  re- 
version by  metes  and  bounds,  together  with  a  third  part  of 
the  rent."  *  *  *  And  in  Lomax's  Digest  of  the  law  of 
real  property,  §§  1,  2,  p.  97,  it  is  held  "that  dower  was  due 
of  mines  of  coal  and  lead,  wrought  during  the  coverture, 
*  *  *  by  lessees  for  years,  paying  pecuniary  rent 
or  rents  in  kind,  *  *  *  g^^jj  ^ij^t  she  is  en- 
dowable  of  incorporeal  hereditaments,  as  rents,  commons, 
estovers,  and  the  like."  And  in  section  6,  page  723,  of  the 
same  volume,  it  is  held  "that  if  a  husband  make  a  lease  for 
years,  reserving  rent,  marries  and  dies,  his  wife  shall  be 
endowed  of  a  third  part  of  the  reversion,  together  with  a 
third  part  of  the  rent.  And  in  2  Scribner,  supra,  §  35, 
p.  672,  it  is  held  that  "if  the  lands  were  leased  for  years, 
before  the  marriage,  tlie  widow  will  recover  dower,  not  ac- 
cording to  the  value  of  the  land,  but  according  to  the  rent ; 
and  it  follows  that  if  the  rent  reserved  is  only  a  nominal 
one,  no  dowages,  or  none  but  such  as  are  merely  nominal, 
can  be  recovered." — See,  also,  Chases  Case,  1  Blondiug's 
Ch.  Eep.  206,  231. 

3.  The  widow  is  entitled  to  recover  in  equity,  as  against 
the  heirs  or  administrator,  the  rents  or  mesjie  profits  accru- 
ing from  the  lauds  assigned  her  as  dower,  from  the  death 
of  her  husband  to  the  time  when  her  dower  was  allotted. 
Slatter  v.  3Ieek  and  Wife,  35  Ala.  523,  538,  539.  This  au- 
thority shows  that  the  rents  are  recoverable  by  the  widow 
from  the  time  of  the  death  of  her  husband.  Such  being 
the  case,  Mrs.  Hunter  is  entitled  to  recover  rent  from  the 
time  of  the  death  of  her  husband,  to- wit,  the  20th  day  of 
August,  1860. 

4.  The  widow  being' entitled  to  a  proportionate  part  of 
the  rent,  which  accrued  before  the  assignment  of  her  dower, 
to- wit,  from  the  20th  of  August,  1866,  to  the  Itith  day  of 
April,  1867,  when  the  assignment  was  made,  the  only 
forum  in  which  she  could  recover  such  rent  is  a  court  of 
chancery. — Slatter  v.  Meek  and  Wife,  35  Ala.  528-39 ; 
Turner  &  SharjD  v.  Morris,  27  Miss.  Eep.  737 ;  1  Story's 
Eq.  §  626 ;  Waters  v.  WiUiams,  38  Ala.  680-84.  It  is  true 
that  the  rents,  which  accrued  after  the  assignment  of  dower, 
are  recoverable  at  law  ;  but,  as  the  claim  for  rents  which 
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accrued  before  the  assignment  of  dower  is  of  an  equitable 
nature,  this  is  a  sufficient  ground  for  the  assistance  of  a 
court  of  equity,  and,  jurisdiction  having  been  obtained  for 
that  purpose,  it  is  proper  to  exercise  it  in  settlement  of  the 
entire  controversy,  and  thereby  prevent  multiplicity  of 
suits.  The  case  from  27  Miss.,  supra,  is  exactly  in  point ; 
see,  ako,  1  Story's  Eq.  §  512.  These  authorities  clearly 
show  that  the  appellee  is  entitled  in  this  suit  .to  recover  all 
the  rents  which  accrued  after  <he  assignment  of  dower,  al- 
though the  same  is  a  legal  demand ;  for,  where  equity 
takes  jurisdiction  for  one  purpose,  it  will  settle  all  the 
rights  and  equities  between  the  parties. — 1  Story's  Eq. 
§  7L 

5.  But  it  is  objected  that  the  bill  is  multifarious,  for  the 
reason  that  it  unites  the  defendants,  Riggs  and  Hunter, 
who  are  liable  only  for  the  rent  which  accrued  after  the  1st 
day  of  January,  1867.  with  Boyd  and  Milhouse,  who  are 
liable  for  the  rent  which  accrued  from  the  death  of  the  hus- 
band, 20th  August,  1866.  It  is  true  that  Riggs  and  Hun- 
ter are  not  liable  for  the  rent  which  accrued  in  1866.  but  it 
is  insisted,  that  under  the  facts  and  circumstances  in  this 
case,  the  bill  is  not  obnoxious  to  the  objections  made  ;  for 
Boyd  and  Milhouse  were,  and  are,  liable  in  equity  to  the 
widow,  not  only  for  a  just  proportion  of  the  rent,  which 
accrued  in  1866,  but  also  for  the  rent  which  accrued  up  to 
the  l8th  of  April,  1867,  when  the  dower  was  assigned.  The 
only  forum  in  which  the  demand  could  be  maintained  is  in 
a  court  of  chancery,  and  against  Boyd  and  Milhouse  this 
demand  is  one  and  indivisible,  and  Riggs  and  Hunter  be- 
ing liable,  also,  in  equity,  for  that  portion  of  this  demand 
which  accrued  from  the  1st  of  January  to  the  18th  of  April, 
1867  ;  it  is  eminently  proper,  if  this  were  the  extent  and 
limit  of  their  liability,  that  they  should  be  united  with 
Boyd  and  Milhouse  in  the  same  suit,  and  the  court  having 
acquired  jurisdiction  for  one  purpose  would  embrace  and 
settle,  in  the  one  suit,  the  demands  for  rent  subsequently 
accruing,  whether  they  are  legal  or  equitable.  This  posi- 
tion, we  maintain,  is  well  supported  by  authority.  A  bill 
for  partition  which  unites  tenants,  who  have  possession  of 
46 
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only  a  portion  of  the  land,  with  a  trustee  who  had  posses- 
sion of  the  entire  tract,  is  not  multifarious,  the  accounts 
being  so  connected  that  the  one  can  not  be  taken  without 
the  other. — Horton  v.  Sledge,  29  Ala.  478  ;  Holstead  v.  Shep- 
pard,  23  Ala.  568  ;  Kennedy  v.  Hamilton,  2  Ala.  573  ;  Gaines 
and  Wife  v.  Cheia,  2  How.  U.  S.  Eep.  619,  641.  In  2  How- 
ardj'stipra,  it  is  said — "  that  while  the  object  of  the  rule 
against  multifariousness  is  to  protect  the  defendant  against 
unnecessary  expense,  yet  it  would  be  a  great  perversion  of 
the  rule  to  impose  upon  the  parties  two  or  more  suits  in- 
stead of  one."  In  this  case  the  complaiaaot  has  but  one 
demand  ;  it  is  for  dower  rent ;  the  defendants  are  all  inter- 
ested in  the  demand,  and  their  interests  are  all  more  or 
less  connected  with  each  other. — See,  also.  Story's  Eq.  PI. 
§§  583,  534,  539. 

6.  As  to  misjoinder  of  defendants,  it  is  submitted  that 
the  authorities  already  cited  upon  the  doctrine  of  multifa- 
riousness clearly  shows  that  the  objection  is  not  well  taken; 
besides,  a  misjoinder  of  defendants  is  available  only  to  the 
parties  improperly  brought  in. — Horton  v.  Sledge,  29  Ala. 
p.  478. 

7.  A  demurrer,  for  want  of  proper  parties,  must  show 
the  persons  who  are  not,  but  ought  to  be,  made  parties. — 
Chapman  v.  Hamilton,  19  Ala.  221.  The  demurrer,  for  want 
of  proper  parties  in  this  case,  does  not  name  the  persons 
who  are  omitted,  but  is  vague  and  uncertain  ;  so,  also,  the 
other  grounds  of  demurrer  assigned  are  too  vauge  and  un- 
certain to  be  considered  by  the  court. 

8.  The  position  of  the  counsel  for  appellants,  that  Boyd 
and  Williams  are  not  responsible  for  the  rent  which  ac- 
crued after  the  assignment  of  dower,  can  not  be  maintained. 
The  principle  decided  in  the  case  of  English  v.  Key,  (39 
Ala.  E.  113,)  that  a  tenant  is  not  bound  to  pay  rent  to  the 
landlord,  when  he,  the  tenant,  has  been  evicted  under  a 
paramount  title,  or  when,  since  the  inception  of  the  lease, 
the  title  of  the  landlord  has  been  extinguished,  or  has 
passed  from  him,  either  by  his  own  act  or  by  operation  of 
law,  does  not  exonerate  Milhouse  and  Bojd  from  liability 
to  pay  rent  which  accrued  after  the  assignment  of  dower 
in  this  case.     It  was  the  duty  of  Boyd  and  WiUiams  to 
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assign  dower  to  Mrs.  Hunter  without  delay.  This  obliga- 
tion they  violated.  Instead  of  performing  this  duty,  they 
wantonly  resisted  her  application  for  dower,  and  leased  the 
lands  to  Riggs  and  Hunter  for  the  year  1867.  At  the  time 
they  thus  leased  the  lands,  Mrs.  Hunter,  by  virtue  of  her 
right  to  dower,  was  entitled  to  one-third  of  the  rent  of  the 
premises.  Instead  of  recognizing  her  right  to  an  aliquot 
portion  of  the  rent,  they  took  the  note  for  the  rent,  payable 
to  themselves  as  administrators,  and  resisted  her  applica- 
tion for  dower,  and  remained  in  possession  of  the  premises 
by  their  tenants ;  and  they  and  their  tenants  were  and 
continued  liable  to  her  for  her  portion  of  the  rents  or 
damages,  not  by  virtue  of  any  thing  which  subsequently 
happened,  but  by  virtue  of  a  pre-existing  right.  And 
though  Riggs  and  Hunter  were  not  bound  to  pay  Boyd  and 
Milhouse  the  rent  which  accrued  after  the  assignment  of 
dower,  upon  the  portion  of  land  allotted  to  her,  yet  they, 
and  Boyd  and  Milhouse,  all  remained  justly  bound  to  her 
for  such  rent. 

If  '"A"  is  kept  out  of  the  possession  of  his  premises  for 
twelve  months  by  an  adverse  holder,  who  for  six  months 
thereof  remains  in  the  actual  possession  thereof,  and  for 
the  other  six  months  puts  the  same  in  the  possession  of  his 
tenants,  it  can  not  be  denied  that  the  adverse  holder,  as 
tvell  as  his  tenants,  are  liable  to  "A"  in  damages  for  the 
detention  of  the  laud  by  the  tenants,  even  though  the  ten- 
ants should  cease  to  be  bound  for  the  rent  to  their  land- 
lord. 

In  this  case,  the  tenants  were  not  evicted  —  neither  did 
they  attorn  to  Mrs.  Hunter ;  but  they  held  and  enjoyed  the 
entire  premises  under  the  lease  by  Boyd  and  Milhouse, 
who  elected  to  consider  the  contract  as  still  existing.  In 
fact,  Milhouse  and  Boyd  held  Riggs  and  Hunter  bound  to 
them  for  all  the  rent,  and  the  latter  at  no  time  repudiated 
the  contract,  or  insisted  upon  a  failure  of  consideration, 
but  recognized  their  liability  to  pay  them  the  entire  rent 
stipulated  for  in  the  contract.  They  all  act  in  concert  and 
are  all  liable  to  the  complainant. 

The  liability  of  Boyd  and  Milhouse  is  entirely  personal, 
from  beginning  to  end.  They  were,  and  are,  personally 
liable  to  Mrs.  Hunter  in  equity  for  her  portion  of  the  rent 
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collected  by  them  from  McArthur  &  Co. ;  they  were,  and 
are,  personally  liable  to  her  in  equity  for  the  rent  which 
accrued  from  the  1st  day  of  January,  1867,  up  to  the  time 
of  the  assignment  of  dower ;  and  so,  also,  of  the  rent 
which  accrued  afterward.  For  no  portion  of  this  rent  are 
they  liable  in  their  representative  capacity. 

9.  At  the  time  of  the  commencement  of  this  suit.  Mil- 
house  and  Boyd  being  liable  to  Mrs.  Hunter  for  all  the 
rent  which  had  accrued  up  to  the  assignment  of  dower,  and 
Biggs  and  Hunter  being  also  liable  for  a  portion  thereof, 
Mrs.  Hunter  has  clearly  the  right  to  bring  and  maintain 
this  suit  for  the  recovery  of  the  same,  and  is  entitled  to 
recover  in  the  same  suit  all  the  rents  which  subsequently 
accrued.  The  plaintiff,  even  in  an  action  of  ejectment  at 
law,  is  entitled  to  recover  all  the  rents  which  have  accrued 
up  to  the  time  of  trial.  The  idea  that  a  court  of  chancery 
would,  in  such  a  case,  afford  a  remedy  less  complete  than 
a  court  of  law,  is  contrary  to  all  principle  and  authority. 
It  must  be  borne  in  mind,  that  this  is  not  a  suit  for  the  en- 
forcement of  a  contract  between  Boyd  and  Milhouse,  and 
Biggs  and  Hunter ;  on  the  contrary,  this  is  a  suit  to  re- 
cover the  rent  or  damages  to  which  complainant  is  entitled 
as  dowress — the  right  of  action  to  recover  a  part  of  which 
had  accrued  before  the  commencement  of  this  suit,  and 
could  only  be  enforced  in  a  court  of  equity ;  which  having 
taken  jurisdiction  for  one  purpose,  will,  to  avoid  multipli- 
city of  suits,  compel  the  defendants  to  account  for  all  the 
rents  for  which  they  are  accountable,  whether  the  same 
accrued  before  or  since  the  commencement  of  the  suit. 

10.  The  demurrer,  for  not  having  made  the  heirs  of  Hun- 
ter parties  to  the  suit,  was  properly  overruled  for  two  rea- 
sons : 

First. — The  names  of  the  heirs  are  not  shown  in  the  de- 
murrer.— 19  Ala.  lil. 

Second. — The  right  of  the  complainant  to  dower  having 
been  established  by  a  decree  of  the  probate  court,  in  a 
proceeding  to  which  the  heirs  of  the  intestate  were  made 
parties,  and  the  administrators,  and  not  being  entitled  to 
the  rent  which  accrued  in  1866  and  in  1867,  as  against  the 
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heirs,  they  (the  heirs)  are  clearly  neither  necessary  nor 
proper  parties  to  this  suit. 

The  administrators  having  received  and  being  accounta- 
ble for  rents  to  which  the  widow  is  entitled,  they  must  be 
considered  as  personally  holding  for  her. — 35  Ala.  501 ; 
30  Ala.  132. 

11.  "  Dower  is  a  legal,  equitable  and  moral  right,  favored 
in  a  high  degree  by  the  law,  and,  next  to  life  and  liberty, 
held  sacred. — Perrines  Ex  r  v.  Perrine,  35  Ala.  647.  And 
we  trust  that,  in  the  exercise  of  a  sound  discretion,  the 
courts  of  justice  will  not  permit  the  wiley  defendants  to 
render  it  nugatory,  or  impair  its  value, 

B.  F.  SAFFOLD,  J.— The  appellee,  the  widow  of  John 
S.  Hunter,  deceased,  filed  her  bill  against  his  administra- 
tors and  the  other  appellants,  who  were  in  possession,  to 
recover  the  rents  of  her  dower  interest.  She  was  married 
on  the  15th  of  January,  1866,  and  her  husband  died  on  the 
30th  of  August,  following.  On  the  14th  of  November  pre- 
ceding the  marriage,  Hunter  rented  his  lands  to  McArthur 
&  Co.,  for  the  year  1866,  they  paying  part  cash  and  giving 
their  note  for  the  remainder,  due  January  1st,  1867.  At 
the  close  of  that  year,  Boyd  and  Milhouse,  the  administra- 
tors, rented  the  same  lands  for  1867,  to  Thomas  Riggs  and 
IStarke  Hunter,  and  took  their  notes  for  the  rent  due  Jaur 
uary  1st,  1868.  The  appellant's  dower  in  these  lands  was 
assigned  to  her  on  the  15th  April,  1867.  The  bill  was  filed 
October  18th,  1867,  and  made  the  administrators,  in  their 
representative  capacity  and  personally,  and  Biggs  and 
Starke  Hunter  individually,  as  tenants,  parties  defendant. 

This  bill  was  demurred  to  by  all  of  the  defendants — 1st, 
for  want  of  equity ;  2d,  multifariousness ;  3d,  misjoinder 
of  parties  defendant ;  4th,  non-joinder  of  parties  defend- 
ant ;  5th,  because  the  debt  claimed  was  not  due.  The  de- 
murrer was  overruled.  At  the  final  hearing  on  the  plead- 
ings and  proof,  the  chancellor  decreed  the  relief  prayed  for, 
confirmed  the  report  of  the  register  without  objection,  and 
rendered  judgment  against  the  administrators  for  the  rent 
of  the  dower  land  from  the  death  of  the  decedent  to  the 
1st  qI  J^-nuary,  1867,   and  against  them  indiyidually,  and 
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against  Biggs  and  Hunter  for  the  rents  of  1867,  and 
charged  the  costs  against  the  estate. 

For  the  errors  alleged  in  this  decree  the  appeal  was 
taken. 

The  appellee,  having  procured  the  assignment  of  her 
dower  in  the  probate  court,  sought  in  equity  the  recovery 
of  the  rents  from  the  death  of  her  husband  to  the  date  of 
the  assignment.  Of  her  right  to  do  so  there  can  be  no 
question  in  this  State. — Slatter  v.  Meek,  and  Wife,  35  Ala. 
528;  McAllister's  Exrs  V.  x¥c^Z^isfer,37  Ala.  484  ;  Perrine's 
Ext's,  v.  Ferine,  35  Ala.  644 ;  Waters  v.  Williams,  38  Ala. 
680.  The  widow's  right  to  have  dower  assigned  to  her  is 
not  a  legal  right  in  the  land,  nor  in  any  portion  of  it ;  and 
hence,  on  the  mere  strength  of  her  right  to  be  endowed 
she  could  maintain  no  action  at  law  to  recover  the  posses- 
sion, nor  for  the  rents  and  profits. —  Cook  &  Hardy  v.  Webb, 
18  Ala.  814  ;  Inge  v.  Mnrphj,  14  Ala.  289  ;  Waters  v.  Wil- 
liams, 38  Ala.  680. 

The  non  joinder  of  the  heirs-at-law  of  Jno.  S.  Hunter, 
as  parties  defendant,  was  not  a  material  objection.  The 
dower  had  been  allotted,  and  the  rents  had  been  received 
by  the  administrators ;  the  heirs  could  not  have  recovered 
it  from  them. — McLaughlin  v.  Goodivin,  23  Ala.  846. 

If  Riggs  and  Hunter  were  improperly  joined  with  the 
other  defendants,  they  only  could  take  advantage  of  it. 
Horton  v.  Sledge,  29  Ala.  478.  The  consideration  of  whether 
they  could  do  so  or  not,  is  so  involved  with  the  ojection  of 
multifariousness,  that  we  will  examine  them  together. 

To  prevent  multiplicity  of  suits,  courts  of  equity  some- 
times entertain  bills  by  complainants  between  whom  there 
exists  no  privity  of  contract,  and  against  defendants  be- 
tween whom  exists  no  connection  whatever,  except  a  com- 
munity of  interest.  The  objection  of  multifariousness  is 
confined  to  cases  where  the  case  of  each  defendant  is  en- 
tirely distinct  and  separate  in  its  subject-matter  from  that 
of  his  co-defendants.  All  that  can  be  done  in  each  par- 
ticular case,  as  it  arises,  is  to  consider  whether  it  come 
nearer  to  the  class  of  decisions  where  the  objection  is  held 
fatal,  or  to  the  other  class,  where  it  is  not. —  Kennedy  v. 
Kennedy,  2  Ala.  571  j  Gaines  and    Wife  v.   Chew^  2  How. 
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619,  641  ;  Horton  v.  Sledge,  29  Ala.  478.  If  the  complain- 
ant has  an  equitable  right  against  each  of  the  defendants 
in  the  subject-matter  of  the  suit,  she  may  proceed  against 
all  of  them  in  one  suit.  The  claim  for  rents  of  the  dower 
interest  from  the  death  of  the  husband  to  the  assignment 
of  dower,  was  a  single  demand,  and  shown  by  the  author- 
ities before  cited  to  be  recoverable  in  chancery.  The  ad- 
ministrators having  received  a  part  of  the  rents,  and  hav- 
ing leased  the  lauds  and  taken  notes  for  the  remainder, 
must  be  considered  as  holding  them  for  the  widow. — Boyn-r 
ton  V.  Sawyer,  35  Ala.  497  ;  McLaughlin  v.  Godivin,  23  Ala, 
84(5.  Riggs  and  Hunter  were  the  tenants  of  the  adminis- 
trators. If  they  had  not  paid  the  rent  due  from  them  be- 
fore the  assignment  of  dower,  they,  too,  were  accountable 
to  the  dowress  in  equity  up  to  that  time  :  for  though  a  ten- 
ant may  not  deny  his  landlord's  title,  he  may  show  that  it 
has  passed  to  another  by  operation  of  law. — English  v.  Key^ 
39  Ala.  113  ;  Rev.  Code,  §§  2616, 1568.  The  demurrer  was 
properly  overruled. 

It  is  objected  to  the  decree,  that  as  the  decedent  had 
leased  the  lands  before  his  marriage  with  the  appellant,  his 
administrators  were  not  liable  to  her  for  the  rents  accruing 
under  that  lease.  An  estate  for  years,  or  other  mere  chat- 
tel interest,  interposes  no  impediment  to  a  title  of  dower. 
If  rent  be  reserved  to  the  husband,  the  widow  is  entitled, 
upon  endowment,  to  a  proportionate  part  of  such  rent. — 
Herbert  v.  Wren,  7  Oranch,  370;  1  Hilliard  on  Real  Prop. 
3d  ed.,  p.  103,  §  46;  1  Scribner  on  Dower,  p.  361,  §  6. 

It  is  further  objected  that  Riggs  and  Hunter  are  liable 
at  law  only,  if  at  all,  for  the  rents  accruing  after  the  allot- 
ment of  dower.  These  rents  could  certainly  have  been  re- 
covered in  an  action  at  law,  but  as  the  jurisdiction  of 
equity  had  attached,  that  court  will  complete  justice  between 
the  parties  by  settling  a  mere  matter  of  account. — Stoio  v. 
Bozemans-  Exrs,  29  Ala.  397.  There  would  be  more  force 
in  this  objection  if  the  assignment  of  dower  per  se  evicted 
the  tenant.  But  although  as  soon  as  the  premises  have 
been  set  out  and  assigned  to  the  wife,  and  the  allotment 
confirmed  by  the  court,  the  freehold  vests  in  her  by  virtue 
of  her  busbftnti's  seizin,  and  her  estate  is  a  continuation  of 
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his  by  appointment  of  law,  the  tenant  is  not  required  to 
be  oui-ited. — Coke,  Litt.  239,  a ;  Windham  v.  Portland,  4 
Mass.  384 ;  1  Hilliard  on  Real  Prop.,  3d  ed.,  p.  103,  §  46, 
and  note  b. 

Whether  or  not  the  tenants  were  at  liberty  to  relinquish 
possession  of  any  part  of  the  dower  interest  on  its  assign- 
ment, there  is  no  evidence  that  they  did  so.  They  wore 
liable  for  the  rent  which  accrued  during  their  possession. 
Rev.  Code,  2616,  1568. 

The  administrators  could  not  be  liable  otherwise  than 
individually  for  the  rents  accruing  under  the  lease  made  by 
them. 

The  report  of  the  register,  ascertaining  the  value  of  tke 
rents,  was  not  objected  to. 

The  decree  is  affirmed. 

Note  by  Repokter. — At  a  subsequent  day  of  the  term 
appellants  applied  for  a  rehearing,  to  which  the  following 
response  was  made : 

B.  F.  SAFFOLD,  J.— We  have  carefully  considered  the 
application  for  a  rehearing.  The  matters  on  which  it  is 
based  were  not  slighted  in  the  former  investigation,  but  re- 
ceived due  attention.  We  have  reviewed  that  examination, 
and  can  not  see  that  there  is  error  in  the  decision. 

The  rehearing  is  denied. 
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THOMAS  ET  AL.  vs.  BIBB  et  al. 

[attachment — ' '  ACT    FOB    PROTECTION   OF   AGBIOULTXIBAL   LABOBEBS  ;"     UN- 
CONSTITUTIONALITY   OF.] 

1.  Ohjection,  what  can  not  be  raised  for  first  time  in  appellate  court. — The 
objection  that  no  complaint  was  filed  can  not  be  made  for  the  first  time 
in  the  supreme  court,  when  the  record  shows  that  the  parties  appeared 
by  attorney  in  the  court  below. 

2.  Act  of  December  28/A,  1868,  entilled  "An  act  for  the  protection  of  agricul- 
tural laborers  ;"  unconstitutionality  of. — The  "Act  for  the  protection  of 
agricultural  laborers,"  approved  December  28th,  1868,  is  unconstita- 
tional,  because  it  does  not  provide  for  a  trial  by  jury  ;  there  being  no 
provision  for  such  a  trial  in  the  act,  or  by  the  general  law,  either  in  the 
probate  court,  or  in  the  circuit  court  on  appeal. 

3.  Same. — An  act  of  the  legislature  conferring  additional  jurisdiction  on 
the  probate  court,  without  provisions  in  the  act  for  an  appeal,  is  not 
unconstitutional,  if  an  appeal  is  provided  by  the  general  law. 

Appeal  from  the  Probate  Court  of  Montgomery. 
Tried  before  Hon.  George  Ely. 

The  facts  upon  which  the  ease  turns  are  set  out  in  the 
opinion. 

Watts  &  Troy,  and  Graves  &  Ehea,  for  appellants. 
John  G.  Finley,  contra. 

B.  F.  SAFFOLD,  J.— The  appellees,  upon  affidavit, 
reciting  that  the  appellants  were  justly  indebted  to  them 
four  hundred  dollars  for  services  as  agricultural  laborers, 
and  that  a  portion  of  the  crops  cultivated  by  them  had 
been  removed  from  the  premises,  whereon  they  were  grown, 
without  full  payment  of  all  wages  due,  obtained  an  attach- 
ment returnable  to  the  probate  court.  This  attachment 
was  levied  on  four  bales  of  cotton,  in  the  possession  of 
Lehman,  Durr  &  Co.,  who  were  also  summoned  as  gar- 
nishees. The  cause  was  tried  by  the  probate  court  and 
judgment  rendered  against  the  defendants,  the  entry  of 
which  recites  that  the  parties  came  by  their  attorneys,  and 
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the  evidence  being  heard  the  cause  was  submitted  to  the 
court,  &c.  The  defendants  excepted  to  the  rendition  of 
the  judgment. 

We  will  not  consider  the  assignment  of  error,  in  refer- 
ence to  the  amendment  of  the  affidavit,  because  it  was  not 
excepted  to  on  the  trial,  and  is  not  urged  by  the  appellant's 
counsel. 

The  objection,  that  no  complaint  was  filed,  can  not  be 
made  for  the  first  time  in  this  court.  As  the  parties  ap- 
peared by  attorney,  we  are  authorized  to  presume  that  it 
was  dispensed  with  or  lost. — Allen  v.  Harper,  26  Ala.  686  ; 
Bancroft  v.  Stanton,  7  Ala.  351. 

It  is  insisted  that  the  probate  court  had  no  jurisdiction 
to  try  the  case,  because  the  act  of  the  legislature  author- 
izing the  proceeding  is  unconstitutional — 1st.  In  not  pro- 
viding for  an  appeal ;  2d.  In  not  providing  for  a  trial  by 
jury.  In  support  of  the  first  ground  of  objection  two 
cases  are  cited. — Ex  parte  Havghton,  38  Ala.  570,  and  Tims 
V.  The  State,  26  Ala.  165.  The  decision  in  these  cases 
was  based  upon  the  fact  that  the  proceedings  were  before 
a  justice  of  the  peace,  and  of  a  criminal  character,  con- 
cerning which  no  appeal  was  provided,  either  by  the  gen- 
eral law  or  the  special  acts  conferring  the  jurisdiction.  In 
the  case  of  Tims  v.  The  State,  the  court  says  ;  "The  gen- 
eral law,  having  no  application,  and  the  act  itself  not  pro- 
viding for  an  appeal,  the  constitutional  right  is  not  secured ! 
These  decisions,  moreover,  were  constructions  of  a  provis- 
ion of  the  constitution  exclusively  applicable  to  cases  tried 
before  justices  of  the  peace. — Const.  Art.  6,  §  13.  The  Re- 
vised Code,  section  2247,  provides  that  "any  party  to  a 
suit  or  proceeding  aggrieved  by  a  final  judgment,  decree 
or  order  of  the  judge  of  probate  in  such  suit  or  proceed- 
ing, may  appeal  to  the  circuit  or  supreme  court  therefrom," 
&c.  As  to  the  second  ground  of  objection,  the  right  of 
trial  by  jury  is  confined  to  cases  in  which  it  was  conferred 
by  the  common  law,  to  suits  which  the  common  law  recog- 
nized amongst  its  old  and  settled  proceedings  and  suits,  in 
which  legal  rights  were  to  be  ascertained  and  determined, 
in  contradistinction  to  those  in  which  equitable  rights 
alone  were  recognized,  and  equitable  remedies  were  admin- 
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istered,  or  in  which  was  a  mixture  of  law  and  equity. — 
Story  on  Const.  §  1763  ;  Tims  v.  The  State,  26  Ala.  165  ; 
Boring  V.  Williams,  17  Ala.  510.  Our  State  constitution 
confers  upon  the  probate  court  jurisdiction  of  contracts  for 
labor,  a  court  in  which  the  trial  by  jury  does  not  prevail. 
In  consideration  of  the  changes  which  are  continually  hap- 
pening in  the  affairs  of  society — the  great  change  which 
has  recently  taken  place  in  our  society — it  was  doubtless 
thought  expedient  and  wise,  while  preserving  this  invalu- 
able right  intact,  to  present  to  the  people  a  speedier,  and  (in 
many  cases)  a  more  preferable  mode  of  determining  ques- 
tions of  property.  The  probate  court  answers  generally 
to  the  spiritual  court  of  the  common  law,  and,  in  the  mat- 
ters of  its  peculiar  jurisdiction,  no  right  to  a  trial  by  jury 
existed  previously,  or  is  conferred  by  the  constitution. 
The  "Act  for  the  protection  of  agricultural  laborers,"  (Acts 
of  1868,  p.  455,)  was  designed  to  put  into  operation  a  pro- 
vision of  section  9,  of  article  6,  of  the  State  constitution. 
How  can  this  provision  be  made  to  harmonize  with  section 
13  of  article  1,  "that  the  right  of  trial  by  jury  shall  remain 
inviolate."  It  will  be  observed  that  the  same  question  is 
presented  respecting  the  jurisdiction  of  justices  of  the 
peace.^-Const.  Art.  6,  §  13.  The  court  of  a  justice  of  the 
peace  may  be  said  to  be  really  a  jury  court,  because,  in 
their  quarter  sessions,  if  they  inquire  of  any  offense,  or 
decide  any  cause  between  party  and  party,  they  do  it  by 
jury. — Lamb.  Eiren,  384.  But,  without  provision  by  law, 
they  can  not  impannel  a  jury  ;  though  the  justice's  court 
has  been  a  jury  court  in  this  State  since  1858,  yet  from 
the  inception  of  the  State  to  that  time  it  was  not.  The 
right  to  the  circuit  court,  and  a  trial  de  novo  there,  were  all 
the  time  -secured  by  law,  and  thus  was  the  right  of  trial 
by  jury  preserved.  In  appeals  from  the  probate  court  the 
appellant  may  go  either  to  the  circuit  or  supreme  court, 
where  the  issue  is  tried  without  a  jury,  and  on  the  record 
only.  It  must  be  conceded  that  cases  of  which  jurisdic- 
tion is  given  to  the  probate  court,  by  the  act  under  consid- 
eration, are  such  as  the  right  of  trial  by  jury  attaches  to. 
Neither  the  special  act  nor  the  general  law  secures  the 
right.    We  are  therefore  impelled  to  the  conclusion  that 
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the  said  act  is  unconstitutional.  In  view  of  the  great  ben- 
efit to  be  derived  to  the  people  from  the  prompt  and  speedy 
determination  of  suits  respecting  small  debts,  and,  es- 
pecially those  arising  out  of  an  interest  so  great  and  indis- 
pensable as  that  of  agriculture,  we  feel  it  incumbent  upon 
us  to  say  that  the  objection  to  the  act  would  be  remedied 
either  by  a  provision  for  an  appeal  to  a  jury,  or  one  for  an 
appeal  to  the  circuit  court,  with  a  trial  de  novo,  as  in  the  case 
of  justices  of  the  peace. 

The  judgment  is  reversed,  and  as  the  cause  can  not  be 
maintained,  it  is  not  remanded. 


INDEX. 


ACTION. 


"l.  AcHons  eie-contradudr  ex-delicto  ;  what  form  auffitient  in  cither  cds't. 
Under  our  system  of  pleading  and  practice,  a  complaint  in  the 
form  given  in  the  Revised  Code  against  a  common  carrier,  is  suffi- 
cient to  authorize  a  recovery,  whether  the  cause  of  action  be  feav 
contracfu  or  ex-delido.— Southern  Express  Co.  v.  Cr'dok 469 

2.  Complaint;  when  sufficient. — In  an  action  on  a  dependant  covenant 
or  agreement,  a  complaint  which  follows  the  form  given  in  the  Re- 
vised Cr>de  for  such  action  is  sufficient. —  Toole  v.  Urquhart 646 

3.  Complaint;  form  of,  as  prescribed  by  Corte,  ivhen  sufficient.— In  an 
action  by  the  indorsee  of  a  bill  of  exchange  against  the  indorser,  a 
complaint  that  substantially  conforniB  to  the  form  of  a  complaint, 
in  such  a  case,  must  be  held  to  be  a  good  complaint,  whether  the 
bill  be  or  be  not  payable  at  a  particular  place. — Buttle  v.  Weems. . .   105 

4.  Discontinuance;  what  not  equivalent  td. — The  death  of  one  of  sev- 
eral defendants  served  with  process,  in  action  of  debt  on  a  bond 
or  note  executed  by  several  persons,  and  the  abatement  of  the  suit 
as  to  such  deceased  defendant,  does  not  discontinue  the  whole  ac- 
tion.—  Garrett  et  al.  v.  Lynch 324 

5  Death  of  defendant;  hvtv  suit  may  proceed  after. — In  case  of  the 
death  of  one  of  the  defendants  who  has  been  served  with  process, 
the  court  may  proceed  in  the  cause,  at  the  proper  term,  to  trial  and 
judgment  against  the  surviving  defendants,  without  further  notice 
of  the  party  who  is  dead. — S.  C. 324 

6.  Discontinuance;  what  will  operate  as. — Where  several  executors  or 
administrators  are  sued,  service  of  summons  on  one  is  sufficient, 
and  a  discontinuance,  without  cause  apparent  on  the  record,  as  to 
one,  will  be  a  discontinuance  of  the  action. — Suff,  Adm'r,  V.  Davi- 
mn,  Gd:n 273 

7.  Form  of  action  ;  when  one  may  be  adopted  for  distinct  causes  of  action. 
A  plaintiff  may  proceed  in  one  action  for  damages  for  breaches  of 
two  or  more  attachment  bonds,  executed  by  the  same  obligors  in 
his  favor. — Gabel  v,  Hammerwell 336 

8.  Joint  action;  what  agreement  will  not  support,  in  detinue, — C.  and 
P.  being  separate  and  independent  creditors  of  F.,  in  pursuance  of 
a  verbal  agreement  to  make  common  cause  in  obtaining,  by  suit  or 
otherwise,  what  they  could  out  of  their  debtor  F.,  and  to  divide  the 
recovery  between  them  in  proportion  to  their  respective  debts,  sued 
F.  jointly,  in  detinue,  to  recover  specific  property  mortgaged  to 
P., — Held,  that  such  an  agreement  would  not  support  a  joint  action. 
Freer  v.  Cowles  <f-  Powell 314 
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9.  Who  may  sue  in  Ms  oivn  name,  on  contract  with  carrier. — One  who 
has  a  beneficial  interest  in  the  performance  of  the  contract,  or  a 
special  property  or  interest  in  the  subject-matter  of  the  agreement, 
may  support  an  action,  in  his  own  name,  on  the  contract  with  a 
common  carrier. — Southern  Express  Co.  v.  Caperton 101 

AFFIDAVIT. 

1.  Affidavit;  definition  o/.— An  affidavit  is  an  oath  in  writing,  sworn 
to  before  an  officer  authorized  to  administer  it,  and  it  may  or  may 
not  be  subscribed  by  the  party  making  it. —  Watts  et  al.  v.  Womatk.  605 

2.  Same;  when  sufficient  to  authorize  issuance  of  an  attachment. — Such 
affidavit,  though  not  subscribed  by  the  party  making  it,  is  sufficient 
to  authorize  the  issuance  of  an  attachment,  under  the  act  of  October 
10th,  1868,  and  of  December  28th,  18H8,  for  the  protection  of  labor- 
ers, and  to  enforce  liens  in  their  favor.  — S.  C 605 

3.  Same;  when  may  he  amended. — Such  an  affidavit,  when  otherwise 
perfect,  may  by  leave  of  court  be  amended,  by  permitting  the  party 
who  made  it  to  subscribe  his  name  to  it  in  open  court,  after  the 
return  of  the  attachment  into  court,  although  the  judge  of  the  court 
is  not  the  officer  or  judge  before  whom  it  was  originally  sworn  to. 
In  such  a  case  the  signature  is  a  matter  of  form,  rather  than  of  sub- 
stance.— S.  C 605 

4.  Affidavit  in  support  of  application  for  new  trial,  what  notice  need 
not  be  given  in  relation  to.— Under  ordinance  No.  39  of  the  conven- 
tion of  1867,  and  the  acts  of  the  legislature,  in  relation  to  the 
granting  of  new  trials,  it  is  not  necessary  that  the  parties  adversely 
interested  should  be  notified  of  the  time  and  place  of  the  taking 
of  the  affidavits  in  support  of  the  application  for  the  grant  of  a  new 
trial. — Ex  parte  Norton  4'  Shields 178 

5.  Affidavit  made  in  Mississippi ;  what  sufficient  basis  to  authorize,  on 
settlement  in  probate  court. — An  affidavit  made  in  the  State  of  Mis- 
sissippi, before  an  officer  there,  authorized  to  administer  such  oath, 
in  regard  to  the  correctuess  and  justice  of  a  claim  against  a  dece- 
dent's estate  in  this  State,  is  a  sufficient  basis  to  support  an  amended 
affidavit  in  support  of  such  claim,  upon  the  settlement  of  an  insol- 
vent estate  in  a  court  of  probate  in  this  State.- — Fox  v.  Lawson, 
Adnir : 319 

6.  Attachment  and  affidavit,  variance  between;  how  cannot  be  taken 
advantage  of — A  variance  between  the  affidavit  and  the  attachment 
and  complaint,  can  not  be  taken  advantage  of  by  demurrer  to  the 
complaint. — Odom  v.  Shackleford 331 

AGENCY— AGENT. 

1.  Agent;  what  competent  witness  to  prove. — The  agent  of  a  company 
to  whom  application  has  been  made  for  payment  of  a  forged  de- 
mand against  the  company,  is  a  competent  witness  to  prove  his 
agency,  in  a  prosecution  for  forgery  against  the  person  who  at- 
tempted to  collect  the  money  .—Manaway  v.  State 375 
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Affidavit;  when  may  be  amended- — Affidavits  under  the  acts  of  Octo- 
ber loth,  and  of  December  28th,  1868,  for  the  protection  of  labor- 
ers, when  the  attachment  issued  thereunder  is  otherwise  perfect, 
may  be  bj*  leave  of  the  court  amended,  by  permitting  the  party 
who  made  it  to  subscribe  his  name  to  it  in  open  court  after  the  re- 
turn of  the  attachment,  although  the  judge  of  the  court  is  not  the 
officer  or  judge  before  whom  it  was  originally  sworn  to.  In  such  a 
case,  the  signature  is  a  matter  of  form,  rather  them  of  substance. 
Watta  d  ai.  V.   Womack 605 

2.  Slieriff,  return  of ;  how  viay  be  amended. — The  sheriff's  return  of 
the  levy  of  an  attachment,  sued  out  by  a  landlord  against  the  crop 
of  his  tenants,  may  be  amended,  so  as  to  show  that  the  crop  levied 

on  was  grown  on  the  rented  land. — Odom  v.  ShackJeford 331 

3.  Complaint,  amendrnent  of;  pregiimjttion  in  relation  to. — Where  a  com- 
plaint has  been  amended  by  striking  out  a  party  defendant,  it  will 
be  presumed  to  have  been  rightfully  done  in  the  absence  of  proof 

to  the  contrary,  apparent  on  the  record. — S.  C 331 

AKREST,   ILLEGAL. 

1.  Arrest  tcithout  a  warrant;  vot  forbidden  by  the  constitution, — An 
arrest  without  a  warrant,  under  the  provisions  of  the  Revised  Code, 
is  not  illegal.  It  is  the  issue  of  a  warrant,  without  oath  or  affirma- 
tion, which  is  forbidden  by  the  constitution,  and  not  the  arrest 
without  the  warrant. — WiUiama  v.  State 41 

2.  Policeman  ;  authority  of  to  arrest,  cO'Cxtensive  with  the  county. — The 
authority  of  a  policeman  to  make  an  arrest  is  not  confined  to  the 
city  or  town  for  which  he  is  appointed,  but  it  is  co-extensive  with 
the  limits  of  the  county.— S.    C 41 

3.  Right  to  resist  illegal  arrest ;  what  charge  as  to,  may  be  refused. — On 
a  trial  for  an  assault  with  intent  to  murder,  a  charge  without  ex- 
planation, that  the  prisoner  had  a  right  to  resist  an  unlawful  arrest, 
may  be  refused.  It  induces  the  belief  that  the  illegality  of  the  ar- 
rest is  an  excuse  for  the  deed. — S.    C 41 

4.  Misdemeanors  ;  murder,  voluntarily  to  kill  one  accused  of,  for  flying. 
In  misdemeanors  it  will  be  murder  to  kill  voluntarily  the  party  ac- 
cused for  flying  from  the  arrest,  though  he  can  not  be  otherwise 
overtaken,  and  though  there  be  a  warrant  to  apprehend  him 41 

6.  Felons;  when  officer  can  not  kill  to  arrest. — Even  a  felon  must  not 
be  killed,  unless  he  can  not  be  captured  without  such  severity,  of 
which  the  jui-y  ought  to  inquire— iS.   C 41 

6.  Duty  of  persons  arrested  illegally. — When  there  is  no  reasonable 
cause  to  apprehend  any  worse  treatment  than  a  legal  arrest  should 
subject  him  to,  it  is  the  duty  of  a  person  to  submit  to  an  illegal  ar- 
rest, and  seek  redress  from  the  law. — S.  C 41 

ATTACHMENT-GARNISHMENT. 

1.  Attachment ;  how  only  can  be  abated. — An  attachment  without  affi- 
davit and  bond,  can  only  be  abated  on  plea  of  the  defendant,  filed 
at  the  return  term.  A  motion  to  quash  should  be  overruled. — FVee 
V.  Howard,  Adm'r 195 
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2.  Clei-ical  migprision  ;  what  will  he  held  to  he. — The  test  of  a  writ  of 
attachment  being  the  words,  "Witness,  W.  P,  S.,  clerk  of  said  cn'- 
cuit  court,"  when  the  writ  is  returnable  to  the  city  court,  and  re- 
cites that  complaint  ou  oath  had  been  made  "to  me,  W.  P.  S.,  clerk 
of  the  city  court ;"  the  word  circuit  will  be  considered  a  mere 
clerical  error,  cured  by  the  judgment,  if  not  previously  objected  to. 
Quere. — Whether  the  clerk  of  the  circuit  court  may  not  issue  an  at- 
tachment returnable  to  the  city  court  within  his  county. — S.  C 195 

3.  Attachment;  when  premature  and  void. — An  attachment  issued  on 
the  9th  day  of  November  against  one  who  had  agreed  to  deliver 
cotton  that  fall,  is  without  authority  of  law  and  void,  the  obligor 
not  being  in  default  until  the  expiration  of  the  fall,  and  the  de- 
mand not  being  a  debt. — Moore  v.  Dickerson 485 

4.  Attachment  and  affidavit,  variance  hetween  ;  how  can  not  he  taken  ad- 
vantage of. — A  variance  between  the  affidavit  and  attachment  and 
the  complaint,  can  not  be  taken  advantage  of  by  demurrer  to  the 
complaint. — Odom  v.  Shaekleford 331 

5.  Sheriff,  return  of ;  how  may  he  amended. — The  sheriff's  return  of 
the  levy  of  an  attachment,  sued  out  by  a  landlord  against  the  crop 
of  his  tenants,  may  be  amended,  so  as  to  show  that  the  crop  levied 

on  was  grown  on  the  rented  land. — Gahel  v.  Hammerwell  et  al 336 

6.  Form  of  action  ;  when  one  may  be  adopted  for  distinct  causes  of  ac- 
tion.— A  plaintiff  may  proceed  in  one  action  for  damages  for 
breaches  of  two  or  more  attachment  bonds,  executed  by  the  same 
obligors  in  his  favor. — Gahel  v.  Hammerwell  et  al 331 

7.  Attachment  hond ;  what  sufficient  assignment  of  breaches  of . — It  is  a 
sufficient  assignment  of  breaches  of  an  attachment  bond,  to  aver 
that  the  attachment  bond  was  sued  out — Ist,  vexatiously  ;  2d, 
wrongfullj' ;  and  that  being  so  vexatiously  and  wrongfully  sued  out, 
it  was  levied  on  the  goods  and  effects  of  the  plaintiff,  whereby  he 
was  injured. — S.   C 336 

8.  Affidavit;  definition  of. — An  affidavit  is  an  oath  in  writing,  sworn 
to  before  an  officer  authorized  to  administer  it,  and  it  may  or  may 
not  be  subscribed  by  the  party  making  it.  —  Watts  et  al.  v.  Womack.  605 

9.  Same;  when  sufficient  to  authorise i.ssuance of  an  attachment. — Such 
affidavit,  though  not  subscribed  by  the  party  making  it,  is  sufficient 
to  authorize  the  issuance  of  an  attachment,  under  the  act  of  October 
10th,  1868,  and  of  December  28th,  1868,  for  the  protection  of  labor- 
ers, and  to  enforce  liens  in  their  favor. — S.  C 605 

10.  Same;  when  may  he  amended. — Such  an  affidavit,  when  otherwise 
perfect,  may  by  leave  of  court  be  amended,  by  permitting  the  party 
who  made  it  to  subscribe  his  name  to  it  in  open  court,  after  the 
return  of  the  attachment  into  court,  although  the  jitdge  of  the  court 
is  not  the  officer  or  judge  before  whom  it  was  originally  sworn  to. 
In  such  a  case  the  signature  is  a  matter  of  form,  rather  than  of  sub- 
stance.— S.  C 605 

11.  Garnishee,  judgment  against ;  what  must  appear  to  sustain. — On  ap- 
peal from  a  judgment  against  a  garnishee,  in  order  to  sustain  the 
judgment  below,  it  must  appear  that  a  judgment  had  been  ren- 
dered against  the  principal  in  the  same  court.     But  rather  than 
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reverse  for  sach  a  defect  a  certiorari  would  be  awarded  to  bring  up 
the  record  in  the  principal  case. — Curry,  Garnishee,  v.  Woodward. . .  305 

12.  Garnishee,  answer  of ',  when  part  of  record. — The  answer  of  a  gor- 
nishee,  appended  to  the  transcript,  verified  by  affidavit  and  referred 

to  in  the  judgment  entry,  is  a  part  of  the  record. — S.  C 305 

13.  Section  2928  of  Revised  Code  ;  what  statement  equivalent  to  that  re- 
quired bt/  sixth  subdivision  of. — In  an  affidavit  for  attachment,  a 
statement  that  the  defendant  "is  endeavoring  fraudulently  and 
clandestinely  to  dispose  of  his  eflfects,"  is  equivalent  to  the  case 
prescribed  in  the  6th  subdivision  of  section  2928  of  the  Revised 
Code.—i'Vee  v.  HuJcill 197 

H.  Appearance,  general ,'  what  is  not,  andean  not  have  effect  of. — An 
appearance  of  a  defendant  by  motion  to  dissolve  an  attachment  is 
not  a  general  appearance,  and  can  not  have  the  effect  of  one.— - 
Moore  v.  Dickerson 485 

ATTORNEY-AT-LAW. 

1.  Berenue  act  df'Mst  December,  1868;  whdt  requires  oflaivyers. — The 
revenue  act  approved  December  3l8t,  1868,  requires  each  lawyer 
composing  a  firm  to  pay  the  price  prescribed  for  lawyers  for  a  li- 
fcense,  which  entitles  him  to  practice  his  profession  in  any  county 
of  the  State. — Page  ^  Slallworth  v.  Jories,  Judge,  ^-e 657 

AUDITOR. 

1;  Revenue  laio,  section  120  of;  does  not  confer  judicial  power  on  auditor. 
Section  120  of  that  act  does  not  confer  upon  the  auditor  any  judi- 
cial authority.  It  only  makes  him,  to  the  extent  therein  expressed, 
chief  of  the  revenue  department  to  insure  uniformity  in  the  execu- 
tion of  the  law  throughout  the  State. — Jones,  Judge,  ^c,  v.  Page  ^ 
Stallworth * 657 

BAIL. 

1.  Murder,  indictment  for;  presumptio'n  in  relation  to  prisoner  on  ap- 
piicationfor  bail— On  an  application  for  bail  by  a  prisoner,  who  is 
shown  to  be  under  indictment  for  murder,  he  is  presumed  to  be 
guilty  of  the  charge  in  the  highest  degree,  and  that  presumption 
must  be  overcome  by  proof, — Ex  parte  Vaughan 4)7 

BANKRUPTCY. 

1.  Bankruptcy  ;  when  does  not  vitiate  decree. — A  decree  against  a  de- 
fendant as  surety  of  a  guardian  is  not  vitiated  by  a  plea  of  bank- 
ruptcy, unsupported  by  proof. — Ovoena  elaL  v.  Grimaley  et  al 369 

BILL  OF  EXCEPTIONS. 

1.  Bill  of  exceptions  ;  when  does  not  constitute  part  of  tlie  record. — A 
bill  of  exceptions  not  signed  nor  dated,  constitutes  no  part  of  the 
record  of  the  cause  in  which  it  purports  to  be  taken  ;  nor  does  the 

47 


730  INDEX. 

BILL  OF  EXCEPTIONS— Continued. 

certificate  of  the  probate  judge  whose  signature  was  required,  that 
the  transcript  contained  the  bill  of  exceptions,  cure  the  defect. 
A  Iford  r.  Eubank 276 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  Complaint ;  form  of,  as  prescribed  by  Code,  when  sufficient. — In  an 
action  by  the  indorsee  of  a  bill  of  exchange  against  the  indorser, 
a  complaint  that  substantially  conforms  to  the  form  of  complaint, 
in  such  a  case,  must  be  held  to  be  a  good  complaint,  whether  the 
bill  be  or  be  not  payable  at  a  particular  place. — Battle  v.  Weeme. . .  105 

2.  Same;  jylea,  what  is  good  in  such  case. — In  such  a  case,  a  plea  that 
states  that  the  bill  was  drawn  and  indorsed  by  the  defendant  for 
the  accommodation  of  the  acceptors,  and  without  consideration, 
and  was  at  the  same  time  delivered  to  the  acceptors,  and  that  the 
plaintiff  acquired  the  bill  after  maturity,  and  that  at  the  maturity 
thereof  the  acceptors  were  indebted  to  the  defendant  in  a  sum 
larger  than  the  amount  due  on  the  bill,  is  a  good  plea.  Such  facts, 
if  true,  are  sufficient  to  overcome  the  presumption  that  the  plain- 
tiff is  a  bona  fide  holder  for  value — and  to  entitle  the  plaintiff  to  a 
recovery  he  must  show  when  he  acquired  the  bill,  and  that  he  is  a 
bona  fide  holder  for  value,  and  without  notice,  &c. — S.  C 105 

3.  Same  ;  evidence,  what  error  to  exclude  on  pled  of  non-assumpsit  with 
leave,  &c. — On  the  trial  of  such  a  case,  on  the  plea  of  non-assumpsit, 
with  leave  to  give  in  evidence  any  matter  that  may  be  a  defense  to 
the  action,  if  the  court  excludes  evidence,  which,  with  other  evi- 
dence that  is  admitted,  tends  to  show  that  the  defendant  has  a 
good  defense  for  the  reason  that  the  plaintiff,  as  to  him,  is  not  a 
bona  fide  holder  of  the  bill,  for  value,  it  is  an  error  for  which  the 
judgment  will  be  reversed  and  the  cause  remanded. — S.  C 105 

4.  Indorsement,  denial  of  ejfecudon  of,  or  authority  to  make  ;  how  only 
can  be  taken  advantage  of. — Since  the  adoption  of  the  Code  of  ]&'y2, 
an  objection  to  an  averment  in  a  complaint  against  a  corporation, 
that  the  defendant  indorsed  a  bill  of  exchange  by  its  president,  A. 
S.,  involving  a  denial  of  the  execution  of"  or  want  of  authority  to 
bind  by,  the  indorsement,  can  only  be  taken  advantage  of,  by  plea 
verified  by  affidavit. — Montgomery  <J-  Eufaula  R.  R.  v.  Trebles 255 

5.  Indorser  before  maturity,  extent  of  liability  for  putting  bill  in  circu- 
lation after  dishonor ;  how  and  by  whom  ascertained.  —'When  an  in- 
dorser before  maturity  puts  a  bill  of  exchange  into  circulation,  af- 
ter its  dishonor,  the  nature  and  extent  of  his  contract  is  a  question 
of  fact,  to  be  ascertained  by  the  jury,  from  his  intention  as  shown 

by  the  evidence. — S.  C ., 255 

6.  Indorser;  duty  of,  when  indorser  is  liable  only  on  second  indorsement. 
If  the  indorser's  liability  is  by  virtue  of  his  second  indorsement 
only,  the  indorsee  must  demand  payment  of  the  acceptor,  and  give 
notice  of  his  failure  to  pay,  within  a  reasonable  time,  to  be  de- 
termined by  the  jury  according  to  the  evidence  ;  but  if  the  indorser 
intended  to  stand  in  reference  to  the  bill  as  an  indorser  whose  lia- 
bility was  fixed,  no  subsequent  demand  and  notice  is  necessary. 
a.C 255 
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7.  Bill  of  exchange,  residence  of  party  fo  be  charged;  inhat  not  sufficient 
evidence  of.  — The  name  of  a  place  where  a  bill  of  exchange  was 
signed  appearing  on  it,  is  not  of  itself  sufficient  evidence  of  the 
residence  or  post-office  of  the  party  to  be  charged. — Sprague  v.  Ty- 
son      338 

8.  Acceptor ;  when  not  liable  for  damages. — The  acceptor  of  a  bill  of 
exchange  is  not  ordinarily  liable  for  damages. — Manning  v.  Kohn . .  343 

9.  Same;  when  may  he  considered  indorser,  guarantor,  or  acceptor,  su- 
pra protest. — When  a  bill  of  exchange  exhibits  the  signature  of  one 
to  whom  it  is  not  directed  across  its  face,  and  another  name  in  the 
lower  left  hand  corner  where  that  of  the  drawee  is  usually  placed, 
the  latter  will  be  deemed  the  drawee,  and  the  former  will  be  con- 
sidered the  indorser,  guarantor,  or  acceptor,  supra  protest,  accord- 
ing to  the  evidence.  —  Walton  v.  fViUiams 347 

10.  Parol  evidence:  when  admissible  to  explain  relation  of  parties  to 
bill. — In  such  a  case,  parol  evidence  is  admissible  to  explain  the 
relation  of  the  parties  to  the  bill,  when  sued  on  by  the  payee. — 

S.  C 347 

11.  Non-payment,  notice  of;  who  entitled  to. — An  acceptor,  supra  pro- 
test, is  entitled  to  notice  of  non-paym«!nt  by  the  drawee. — S.  C 347 

12.  Promissory  note  made  in  this  State  in  18G4  not  invalid  for  want  of 
ttamp;  such  note  could  be  stamped  at  any  time  up  to  January  \st, 
18()7. — A  promissory  note  made  in  this  State,  in  the  year  1864, 
without  an  internal  revenue  stamp,  there  being  no  collection 
district  established  here  at  that  time,  is  not  invalid  for  want  of 
such  stamp,  but  by  virtue  of  section  nine,  of  the  internal  revenue 
act  of  the  J  3th  of  July,  I80(>,  such  note  may  have  a  stamp  affixed 
thereto,  by  any  one  having  an  interest  therein,  at  any  time  before 
the  1st  day  of  January,  18G7,  and  after  being  so  stamped,  is  as 
valid  and  admissible  in  evidence  as  thcfugh  it  had  been  stamped  at 
the  time  it  was  made.     Quere — Whether  without  being  so  stamped, 

it  could  be  used  as  evidence  ? — McElvain  v.  Mudd,  AdnVr. 48 

J  3.  Promissory  note  for  purchase-money  of  slaves;  sufficient  considera- 
tion to  support,  notwithstanding  emancipation  proclamation,  when 
contract  of  sale  teas  bona  fide,  and  made  between  citizens  of  the 
rebel  States  qfter  the  proclamation  and  before  the  suppression  of  the 
rebellion. — Notwithstanding  the  proclamation  of  the  president  of 
the  United  States,  of  the  1st  day  of  January,  1863,  known  as  the 
emancipation  proclamation,  there  continued  an  uncertain  and 
contiugent  interest  and  property  in  slaves,  which  was  a  sufficient 
consideration  to  sustain  contracts,  made  in  good  faith,  in  the  rebel 
States,  and  between  citizens  of  the  said  States,  contracting  with 
each  other,  in  relation  to  that  species  of  property,  between  the 
date  of  said  proclamation,  and  the  suppression  of  the  rebellion,  or 
the  end  of  the  war — consequently,  a  sale  of  slaves,  made  in  good 
faith,  in  this  State,  between  citizens  thereof,  between  those  periods, 
is  a  valid  sale,  and  a  promissory  note  made  to  secure  the  purchasiS- 
money,  is  a  valid  note,  supported  by  a  sufficient  consideration, 
and  may  be  recovered  upon  in  the  courts  of  this  State.  (Petebs, 
J.,  dmfniing.)~S.  G. .„„..,,,,..,,„.,,,....,„,.,.,, ... 48 


732  INDEX. 

BILLS  OF  EXCHANGE  AND  PliOMISSORY  NOTES— Continued. 

14.  Confederate  treasury-notes,  promissory  note  for  loan  of ;  without 
considcraJion,  and  void- — A  promissory  note  given  in  consideration 
of  Confederate  treasury-notes  loaned,  is  without  proper  considera- 
tion, and  void,  notwithstanding  the  contract  was  made  between 
citizens  of  the  State,  and  without  any  illegal  intent.  (Peck,  C.  J., 
dissenting. ) — Hate  v.  Huston,  Sims  ifc  Co 134 

15.  Promissory  note,  payee  of;  presumption  prima  facie  of  title  in. — In 
an  action  by  executors  on  a  promissory  note,  found  by  them  among 
the  papers  of  their  testator,  and  not  payable  to  him,  but  to  a  third 
person,  in  which  the  defendants  file  a  sworn  plea  that  the  said  note 
was  given  and  payable  to  said  third  person,  and  never  endorsed 
or  assigned  to  plaintiffs'  testator,  and  that  the  plaintiffs  had  no 
interest  or  title  in  said  note,  and  where  the  evidence  is  contradic- 
tory— that  on  the  part  of  the  plaintiffs  tending  to  show  that  the 
said  note  had  been  transferred  by  the  payee,  and  that  on  the  part 
of  the  defendants,  that  there  had  been  no  such  transfer,  but  that 
the  note  was  still  the  property  of  the  payee — it  is  an  error,  for 
which  the  judgment  will  be  reversed  and  cause  remanded,  to  refuse 
to  give  a  charge,  in  writing,  asked  by  the  defendants,  that  the  note 
being  payable  to  a  third  person,  the  law  presumes  him  to  be  the 
owner  until  ^the  evidence  shows  that  his  title  to  the  note  has  ter- 
minated.—  Turnley  et  al.  v.  Black  et  al 159 

16.  Becord  ;  whatnot  part  of — In  a  judgment  by  default,  the  note 
which  was  the  cause  of  action  is  not  a  part  of  the  record  on  ap- 
peal.— Bhodes  v.  Walker,  Adm'r 213 

17.  Promissory  note;  what  constitutes,  although  accepted  hy  a  third 
person. — An  instrument  which  is  in  the  form  of  a  note,  but  which, 
in  addition,  is  addressed  to  a  third  person,  who  accepts  it,  is  a 
promissory  note,  and  may  be  so  declared  on. — Brazelton  et  al  v. 
McMurry .• 323 

18.  Surety  on  promissory  note ;  what  releases. — The  extension  of  the 
time  for  the  payment  of  a  promissory  note,  by  agreement  between 
the  payee  and  the  principal  maker  of  the  note,  without  the  consent 
or  ratification  of  the  surety,  discharges  the  surety.  The  actual 
payment  of  $120  extra  interest,  as  a  consideration  for  such  agree- 
ment, is  sufficient. — Cofc  v.  Mobile  <f  Girard  B.  B.  Co 611 

BONDS. 

1.  Bond;  failure  to  file,  does  not  ipso  facto  vacate  office. — The  failure 
of  an  officer  to  file  his  bond  within  the  time  prescribed  by  law, 
does  not  ipso  facto  vacate  his  office. — State  ex  rel,  v.  Falconer 696 

2.  Act  approved  October  Sth,  1868;  ivhat  xvaived. — The  act  of  the  legis- 
lature, approved  October  8.  1868,  extending  the  time  within  which 
tax  collectors  should  file  their  official  bonds,  was  a  waiver  of  the 
right  of  the  State  to  claim  a  forfeiture  of  office  against  those  who 
had  Lot  at  that  time  given  bond. — 8.  C 696 

3.  Attachment  bond;  what  .sufficient  assignment  of  breaches  of. — It  is  a 
sufficient  assignment  of  breaches  of  an  attachment  bond,  to  aver 
that  the  attachment  was  ^Bued  out — first,  vexatiously  ;    second, 
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wrongfully ;  and  that  being  so  vexatiously  and  wrongfully  sued  out, 
it  was  levied  on  the  goods  and  effects  of  the  plaintiff,  whereby  he 
was  injured.— Gatei  a.  Uammerwell 336 

CERTIOKAEI. 

1 .  Adjournment  of  court,  record  of  proceedings  after ^  what  can  not  he 
he  brought  to  supreme  court  on  certiorari. — The  record  of  proceed- 
ings, in  the  court  below,  after  its  final  adjournment,  and  after 
appeal  to  the  supreme  court,  except  an  amendment  of  the  record 
of  the  entry  of  the  judgment  nunc  pro  tunc,  or  of  some  of  the  pro- 
ceedings antecedent  thereto,  can  not  be  brought  up  to  this  court, 
upon  the  return  of  a  certiorari  sent  down  to  the  court  below, 
upon  a  sugq;estion  in  this  court  of  a  diminution  of  the  record. 
Montevallo  Coal  Mining  Co.  v.  Reynolds 252 

2.  Certiorari;  token  proper  rented;/. — C'er/iomri  is  a  proper  remedy  to 
remove,  for  revision,  a  cause  from  the  probate  to  the  appellate 
court,  where  the  order,  decree,  or  proceeding,  complained  of,  is 
claimed  to  be  void. — Ex  parte  Boyntoi^ 261 

3.  Same;  tehat  should  be  done  in  primary  court  before  applying  for. — A 
motion  to  set  aside  the  void  action  ought,  however,  to  be  first  made 

in  the  primary  court — 8.  C. 261 

4.  Same;  when,  resort  may  he  had  directly  to  supreme  court. — If  such 
action  occurs  in  a  court  from  which  an  appeal  may  be  taken  to  this 
court,  or  before  a  judge  or  court  equal  in  authority  and  jurisdic- 
tion to  any  other  inferior  judicial  tribunal,  resort  may  be  had 
directly  to  this  court  for  the  exercise  of  its  powers  of  general  su- 
perintendence and  control  of  inferior  jurisdiction. — (Peck,  C.  J., 
dissentinij.) — S.    C 261 

5.  Same;  uhen  lies. — As  no  appeal  is  provided  by  law  from  the  action 
of  the  probate  court,  overruling  a  motion  to  make  the  assignee  in 
bankruptcy  of  a  removed  executor  a  partj'  to  the  final  settlement 
of  his  accounts,  and  to  render  a  decree  in  favor  of  the  assignee  for 
the  amount  due  the  bankrupt  by  the  estate,  a  writ  of  certiorari  and 
mandamus  is  the  remedy  to  revise  such  action. — Appling,  Judge, 

&c. ,  V.  Bailey,  Assignee 333 

6.  Same,  effect  of ;  what  judgment  must  he  given  on. — Certiorari,  unless 
the  statute  otherwise  directs,  brings  up  the  record  of  the  pro- 
ceedings in  the  court  below,  and  the  appellate  court  must  give 
judgment  on  this  record.  It  must  affirm  or  quash  the  judgment  of 
the  inferior  tribunal.  It  cannot  reverse  the  judgment  and  remand 
the  cause  for  a  new  trial. — Fore  v.  Fore 478 

7.  Same;  when  toill  be  issued  in  garnishment  suil. — On  appeal  from  a 
judgment  against  a  garnishee,  in  order  to  sustain  the  judgment 
below,  it  must  appear  that  a  judgment  had  been  rendered  against 
the  principal  in  the  same  court.  But  rather  than  reverse  for  such 
a  defect,  a  certiorari  would  be  awarded  to  bring  up  the  record  in 
the  principal  case. — Curry,  Garnishee,  v.  Woodward 305 
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1.  Charge  to  jurii ;  what  should  be  given,  on  trial  of  defendant,  where  the 
evidence  is  chiefly  circumstantial. — On  the  trial  of  an  indictment  for 
grand  larceny,  where  the  testimony  against  the  accused  is  chiefly 
circumstantial,  a  charge  asked  by  the  prisoner,  "that  innocence 
should  be  presumed,  until  the  case  proved  against  the  prisoner,  in 
all  its  material  circumstances,  is  beyond  any  reasonable  doubt ;  and 
that  the  evidence  ought  to  be  strong  and  cogent,  to  find  the  de- 
fendant guilty  as  charged,"  is  proper,  and  should  be  given. — Moor- 

er  V.   State 15 

2.  Charge  to  jury;  what  is  improper  in  such  a  case. — A  charge  in 
such  a  case  as  this,  that  "if  the  jury  believe  the  evidence,  they  must 
find  the  defendant  guilty  ;"  is  improper ;  such  a  charge  should 
never  be  given,  except  in  plain  and  palpable  cases,  where  there  is 

no  room  left  for  doubt. — Carter  v.  Stale 29 

3.  Charge  to  jury  ;  what  improper,  when  evidence  is  prima  facie  only. 

.  On  the  trial  of  an  indictment  for  burglarj',  a  charge  by  the  court, 
"that  if  the  jury  believe  the  evidence  thej'  must  find  the  defendant 
guilty,"  is  improper,  when  the  gnly  evidence  of  guilt  \s  prima  fade, 
and  founded  wholly  on  the  fact  of  the  possession,  by  the  accused, 
of  the  stolen  goods. — Craivford  v.  Slate 45 

4.  Proper  practice  in  such  case.  — The  fairer  practice  in  such  cases  is 
for  the  court  to  charge  the  law  and  leave  the  facts  wholly  to  the 
jury.— ^.  C 45 

5.  Charge  of  court;  tohat  erroneous,  as  to  amount  of  recovery  for  hi>'e 
of  slave. — Where  there  was  evidence  before  the  court  that  the  slave 
was  not  worth,  in  good  money,  the  sum  agreed  to  be  paid  in  the 
note,  a  charge  to  the  jury  that  the  plaintiff  was  entitled  to  recover 
the  amount  of  the  note  and  interest,  is  erroneous. — Buford  v. 
Tucker 89 

6.  Charge  to  jury;  what  erroneous. — On  the  trial  of  such  a  case  a  charge 
of  the  court  to  the  jury,  that  if  they  believe  the  evidence,  the  plain- 
tiflf  is  entitled  to  recover,  is  erroneous,  when  the  evidence  tends  to 
show  that  the  bill  was  drawn  and  indorsed  without  consideration, 
and  that  the  plaintiff  acquired  it  after  dishonor. — Battle  v.  Wecms.  105 

7.  Same;  when  only  such  charge  shall  be  given. — Such  a  charge  should 
never  be  given,  except  in  a  very  clear  case — a  case  free  from  all 
doubt — inasmuch  as  it  may  encroach  upon  the  province  of  the 
jury.— S.  C ]05 

8.  Charge  to  jury  ;  what  erroneous  on  trial  for  rape. — A  charge  to  the 
jury,  that  "if  the  testimony  of  the  prosecutrix,  as  to  the  guilt  of  the 
prisoner,  is  sufficiently  clear  and  explicit  to  convince  your  minds, 
beyond  a  reasonable  doubt,  of  the  prisoner's  guilt,  then  you  would 
be  authorized  to  convict  upon  her  testimony  alone  ;  but  if  you  have 
any  doubts  of  the  prisoner's  guilt,  upon  her  evidence,  then  you  must 
inquire  whether  her  evidence  has  any  support,"  in  such  a  case  as 
this,  where  such  support  can  come  only  from  the  testimony  of  wit- 
ness, who  is  impeached,  and  who  knows  nothing  of  the  commis- 
sion of  the  offense,  except  from  hearsaj^is  calculated  unnecessarily, 
to  violate  that  great  care  and  caution  so  essential  in  determining 
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the  guilt  of  an  accused,  on  a  charge  of  rape.     (Peck,  C.  J.,  not  con- 
curring in  the  criticism  dn  the  charge. ) — Leoni  v.  StcUe 110 

9.  Failure  nf  coiiaideraiion  ;  what  error  to  charge  an. — A  charge  to  the 
jury,  in  an  action  on  a  note  given  on  the  sale  of  slaves,  that  if  the 
consideration  of  the  note  was  the  price  of  slaves  sold,  then  there 
was  a  failure  of  consideration,  and  they  must  find  for  the  defendant, 

is  erroneous. — Fitzpatrick,  Ex'r,  r.  Hearne 172 

10.  Charge  to  jury;  what  not  erroneous  to  refuse. — There  is  no  error  in 
refusing  to  charge  the  jury  that  a  judgment  is  a  lien  upon  certain 
property,  which  may  be  properly  claimed  as  exempt  from  execn- 
^n. —  Watson  ei  al.  v.  Knight 352 

11.  Charge  to  jury  ;  what  should  not  be  given. — In  a  criminal  case,  a 
charge  which  instructs  the  jury,  in  referring  to  a  part  of  the  testi- 
mony for  the  defense,  "that  you  are  not  bound  to  believe  one  word 
of  the  testimony  unless  you  are  satisfied  it  is  true,  and  of  this  you 
are  the  judges,"  is  too  broad.  It  can  not  be  said  to  be  in  support 
of  the  credibility  of  the  testimony  referred  to,  and  most  probably 
would  be  construed  by  a  jury  as  an  assault  upon  it,  and  as  an  inti- 
mation that  it  was  unworthy  of  influence  in  making  up  their  ver- 
dict. The  jury  can  not  capriciously  reject  any  evidence,  delivered 
on  the  trial  before  them,  unless  it  is  in  some  way  impeached  or  con- 
tradicted in  a  manner  allowed  by  law. — Craxcford  v.  The  State 382 

12.  Larceny;  tchat  charge  as  to  erroneous. — A  charge  of  the  court  that 
an  unlawful  taking  and  carrying  away  is  sufficient  to  constitute  the 
offense  of  larceny  is  erroneous.  The  taking  and  carrying  away 
must  be  felonious  as  well  as  unlawful. — Caesir  Williams  v.  The 
State 396 

13.  Charge  of  court ;  whnt  erroneous. — In  a  criminal  case,  a  charge  of 
court,  mero  motu,  which  needs  explanation  to  rescue  it  from  un- 
fairness, and  which  is  calculated  to  prejudice  the  defense  of  the 
accused,  is  erroneous. —  JVicks  v.  State 398 

15.  Charge  to  jury  ;  what  should  be  re/used. — A  charge  that  seems  to 
put  upon  the  jury  the  determination  of  a  question  which,  on  the 
evidence,  more  properly  belongs  to  the  court,  should  be  denied. — 

So.  Ex.  Co.  V.  Crook 469 

14.  Abstract  charge;  when  not  ground  for  reversal. — An  abstract 
charge,  shown  by  the  record  not  to  have  prejudiced  the  appellant, 
is  no  ground  for  the  reversal  of  a  judgment. — James  et  al.  v.  John- 
son ,  Adm'r 629 

16.  General  charge  on  all  the  evidence  ;  when  improper. — When  a  gen- 
eral charge  by  the  court,  which  rests  the  conviction  on  all  the  evi- 
dence delivered  before  the  jury,  relevant  or  irrelevant,  the  convic- 
tion will  be  reversed,  unless  it  appears  from  the  record,  that  no 
conviction  could  be  had  otherwise  than  one  which  was  certainly 
correct.~J[)eP*u«  v.  The  Slate 32 

17.  Charge  as  to  proper  inquiry  for  jury,  when  estoppel  is  set  tip. — In  a 
suit  against  warehousemen  on  cotton  receipts  for  the  non-delivery 
of  cotton,  the  defendant's  witnesses  testified  that  the  plaintiff,  in 
the  presence  and  hearing  of  the  defendant,  declared  that  he  had 
sold  his  cotton,  a  part  of  which  had  already  been  deposited  at  the 
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■warehouse,  to  another  person  who  was  present,  and  who  immedi- 
ately directed  the  manager  of  the  warehouse,  in  the  presence  and 
hearing  of  the  plaintiff  and  defendant,  to  ship  the  cotton  to  his 
order  as  he  received  it,  which  was  accordingly  done, — Held,  that  a 
charge  to  the  jury,  that  if  these  facts  occurred  after  the  receipts 
were  given  for  the  cotton,  the  verdict  should  be  for  the  defendant, 
but  nothing  which  transpired  before  could  bar  the  plaintiff's  ac- 
tion, was  erroneous,  and  that  the  proper  inquiry  for  the  jury  was, 
"whether  the  declarations  and  conduct  of  the  plaintiff,  under  the 
circumstances,  were  calculated  to,  and  did,  mislead  the  defendant. 
A hrams,  Surv.  Part. ,  v.  Stale,  Adm'r 0)7 

CHANCERY. 

I,    Jurisdiction. 

1.  Written  itistruments  ;  when  equity  will  grant  relief  in  cases  of. — Equi- 
ty will  grant  relief  in  cases  of  written  instruments  where  there  is  a 
plain  mistake,  clearly  made  out  bj'  satisfactory  proof. — Arnold  v, 
Foivler 167 

2.  Chancery,  what  has  jurisdiction  to  entertain. — If  a  ward  die,  and  his 
guardian  is  appointed  administrator  of  his  estate,  the  probate  court 
has  no  jurisdiction,  ftt  the  instance  of  a  distributee,  to  entertain  an 
application  to  call  the  guardian  to  a  settlement  of  his  guardian- 
ship. In  such  a  case  the  remedy  is  iti  chancery,  -vfrhere  the  dis- 
tributee, on  a  proper  bill  filed  for  that  purpose,  can  make  the  guard- 
ian a  party  in  both  characters — as  guardian  and  as  adminis- 
trator— and  pray  for  a  final  distribution  of  the  estate,  by  the  party 
as  administrator  and  as  guardian  on  a  final  accounting  and  settle- 
ment of  his  guardianship. — Carswell  v.  Spencer 204 

3.  Section  1,  articles,  of  constitution  of  Alabama  ;  effect  of ,  on  venue 
of  cause  in  chancery. — Section  8  ot  article  6  of  the  constitution  of 
this  State  does  not  confine  the  venue  of  a  chancery  cause  to  the 
county  of  the  defendant's  residence,  or  to  that  in  which  the  prop- 
erty, the  subject-matter  of  controversy,  is  situated.  (Petees,  J., 
dissenting,) — Fulmore  et  al.  v.  Brady 218 

4.  Bill  in  chancery;  what  not  without  equity. —A  hiWin  ch&ncery  hy 
the  widow  to  recover  the  rents  of  her  dower  interest,  from  the 
death  of  the  husband  to  the  assignment  ol  her  dower,  is  not  ob- 
jectionable for  want  of  equity. — Boyd  et  al.  v.  Hunter 705 

5.  Same ;  when  equity  will  settle  mailers  of  account  which  are  en- 
forceable at  law. — The  jurisdiction  of  equity  having  attached,  that 
court  will  complete  justice  between  the  parties  by  settling  an  ac- 
count for  rent  due  by  the  tenants,  up  to  the  termination  of  the 
defendant's  possession,  although  such  rents  might  be  recovered  at 
law.— S.    a 705 

6.  Bill  for  new  trial  after  judgment ;  when  has  equity. — A  bill  for  new 
trial  after  judgment  at  law,  is  not  without  equity,  when  it  alleges 
and  sets  out  in  the  bill  newly  discovered  evidence  which  shows 
that  the  complainant  was  discharged  from  all  liability  at  the  date 
of  the  trial  at  law,  but  which  could  not  then  be  made  to  appear  by 
proof,  though  it  existed,  but  of  which  complainant,  after  using  all 
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due  diligence,  thea  had  no  knowledge,  or  opportunity  of  knowing, 
and  which  was  discovered  after  the  trial  at  law. — Cox  v.  Mobile  <f 
Xiirard  R.  R.  Co 611 

7.  Same;  diligence,  what  snffident. — Wheii  the  bill  shows  that  the 
comijlainant  used  such  diligence  to  discover  the  new  evidence,  as 
was  in  his  power,  belore  the  trial  at  law.  and  failed,  this  is  sufficient 
diligence.-- <:?.  C 61t 

8-  Chancery,  jariadiction  of;  tchat  sate  will  enjoin.  —A  court  of  chan- 
cery will  interpose  and  prevent  a  sale  under  an  execution  in  behalf 
of  a  bona  fide  purchaser  of  real  estate  for  a  valuable  consideration, 
when  the  purchase  was  made  after  the  rendition  of  the  judgment, 
on  which  the  execution  was  issued,  but  before  the  delivery  of  an  ex- 
ecution upon  the  judgment  to  the  sheriff  of  the  county  where  the 
property  is  situated. — Martin  r.  Heicitt 418 

9.  iSarjte.  — Such  a  sale,  if  permitted  to  be  made,  would  be  a  cloud 
upon  such  purchaser's  title,  and  as  there  is  no  remedy  at  law  to  pre- 
vent such  a  sale,  or  to  remove  the  cloud  that  would  thereby  be 
brought  upon  his  title,  a  court  of  chancery  will,  on  his  application, 
exercise  its  preventive  jurisdiction  and  perpetually  enjoin  a  sale 
under  an  execution,  in  such  a  case,  and  thereby  quiet  his  title. 
a.C 418 

10.  Decree  for  divorce  in  favor  of  hasband,  by  court  of  another  State; 
wheH  HO  bar  to  jurisdiction  of  court  to  decree  relief  in  suit  for  dicorce 
by  the  wife  in  this  State,  against  th*  husband. — A  suit  for  divorce, 
commenced  by  the  wife  in  the  courts  of  this  State,  who  is  herself 
resident  in  this  State  at  the  time  she  sues,  is  not  to  be  affected  by 
another  suit,  subsequently  commenced  by  the  husband,  for  a  di- 
vorce against  her  in  the  courts  of  another  State,  to  which  he  has  re- 
moved, and  to  which  the  wife  did  not  accompany  him,  and  to  which 
suit  the  wife  was  not  a  party,  except  by  publication,  although  the 

husband's  suit  may  be  terminated  by  a  decree  in  his  favor  against 
the  wife,  before  her  suit  against  him  is  terminated  here.  The  juris- 
diction of  the  court  of  this  State,  having  attached  in  favor  of  the 
wife  here,  it  will  continue  to  be  entertained,  until  its  powers  are 
fully  enforced  in  her  favor,  regardless  of  the  decree  in  favor  of  the 
husband  rendered  by  the  court  of  such  other  State. — Turner  v. 
Turner 438 

It.  Cloud  from  title ;  when  equity  will  remove. — A  man  who  married  in 
this  State  before  J  842,  and  declined  to  take  marital  possession  of 
the  wife's  estate  during  coverture,  and  declared  that  the  same  be- 
longed to  her,  and  not  to  him,  up  to  the  date  of  his  death  in  1862, 
having  waived  and  abandoned  his  marital  rights  over  her  estate 
thereby,  the  right  of  the  wife  reviving  on  the  death  of  the  husband, 
in  such  a  case  equity  will  interfere  to  remove  a  cloud  from  the  title 
of  her  land,  unintentionally  occasioned  by  the  husband  and  wife, 
in  adjusting  the  deed  of  conveyance,  on  an  exchange  of  one  tract 
of  land  for  another  tract  for  her  benefit-. — Barclay  v.  Henderson 
etal 269 

12.  Billin  chilncery ;  when  without  equity. — Where  the  allegations  of 

48 
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a  bill,  filed  to  enjoin  a  judgment  at  law,  show  that  there  was  a  well 
ascertained  and  sufficient  remedy  at  law,  it  is  without  equity,  un- 
less it  also  shows  that  the  defeuse  at  law  was  unknown  to  com- 
plainant at  the  time  of  the  rendition  of  the  judgment. —  Garrett  bt 
al.  V.  Lynch ()83 

13.  Application  for  dower ;  when  chancery  has  jurisdiction  of.-  When 
lands  have  been  aliened  by  the  husband,  and  the  wife  has  not  re- 
linquished her  dowfer,  then  if  an  assignment  can  not  be  made  by 
metes  and  bounds  without  injustice,  the  judge  of  probate  must  de- 
cline jurisdiction,  and  application  must  be  made  to  the  court  of 
Chancery. — Hnodgrass  v.  Clark 198 

14.  When  executrix  liable  at  law  as  executrix. — An  executrix  with 
power  to  "carry  on  ''  the  testator's  farm  as  he  did  in  his  life-time, 
is  a  trustee  ;  and  if  the  will  gives  her  authority  to  contract  debts 
for  expenses  incidental  to  the  management  of  such  estate,  she  is 
liable  at  law  for  such  debts  as  such  execiitrix.  A  party  having  a 
claim  against  such  executrix  can  not  go  into  chancery  in  the  first 
instance  to  enforce  its  payment,  except  to  reach  equitable  assele. 
Wade  V.  Pope  et  al 090 

II.    Pleadings  and  Practice. 

1.  Bill  in  chancery,  motion  to  dismiss  for  want  of  equity  ;  allegations  of, 
must  be  taken  as  true. — On  a  motion  to  dismiss  a  bill  for  want  of 
equity,  the  allegations,  whether  in  the  bill,  or  of  the  exhibits,  which 
are  a  part  of  the  bill,  must  be  taken  as  absolutely  true,  unless  they 
contradict  each  other,  or  are  so  made  as  to  impair  their  own  force. 
Cirx  V.  Mobile  &  Girard  li.  B.  Co 611 

2.  Bill  in  chancery  ;  what,  not  ivithout  equity. — A  bill  in  chancery  by 
the  widow  to  recover  the  rents  of  her  dower  interest  from  the  death 
of  the  husband  to  the  assignment  of  her  dower,  is  not  objectiona- 
ble for  want  of  equity. —  Boyd  t.  Hunter 705 

3.  Same,-  what  not  multifarious. — It  is  not  multifarious,  because  a 
demand  for  the  rents  derived  from  a  lease  made  by  the  husband  is 
joined  with  a  claim  for  rents  against  the  administrators  personally, 
accrued  before  and  after  the  allotment  of  dower. — S.  C 705 

4.  Same ;  in  jvhat  suit,  heirs  of  decedent,  are  not  necessary  parties 
defendant. — -Tne  heirs  at  law  of  the  decedent  are  not  necessary 
parties  defendant  with  the  administrators,  to  a  suit  against  the  lat- 
ter by  the  widow  for  the  rents  of  her  dower  interest  after  its  assign- 
ment—<S.  C 705 

5.  Same;  what  not  misjennder  of  parties. — Nor  is  it  a  misjoinder  of  par- 
ties to  unite  the  tenants  of  the  administrators  with  them  as  defend- 
ants.—,S.   C 705 

6.  Deposition,  suppression  of;  when  icill  not  he  allowed,  unless  adverse 
party  shows  actual  injury. — The  suppression  of  a  deposition,  on 
motion  of  the  adverse  party,  because  the  witness  had  been  fur- 
nished with  a  copy  of  the  interrogatories,  and  cross-interrogatories, 
before  the  examination  by  the  commissioner,  will  not  be  allowed, 
unless  the  party  complaining  shows  actual  injury  to  him  by  such 
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practice.     In  such  a  case  error  will  not  be  presumed. — Goodrich  v. 
Goodrich 671 

7.  Same;  EngU%h  orders  and  rules  of  practice ;  how  regarded. — ^The 
English  orders  and  rules  of  chancery  practice,  in  such  cases,  are 
not  to  be  regarded  as  peremptory,  but  only  '  'as  furnishing  proper 
analogies  to  regulate  the  practice"  in  our  courts. — Chancery  Rule  7, 
Revised  Code,  p.  824.-5.  G 671 

8.  Deposition,  suppression  of;  when  failure  or  refusal  of  witness  to  an- 
swer interrogatories  will  not  be  cause  for. — The  refusal  or  failure  of  a 
witness  to  answer  a  question,  addressed  to  her  on  an  examination 
before  the  commissioner,  will  not  be  held  a  sufficient  reason  to  sup- 
press such  deposition  on  motion  of  the  adverse  party,  when  it  ap- 
pears that  the  interrogatory  is  sufficiently  answered  in  another  por- 
tion of  the  deposition,  or  that  the  answer  would  be  immaterial  on 
the  trial  on  the  merits  of  the  cause. — S.  C. 671 

9.  Dea-ee  in  chancery  ;  when  improper  ruling  as  to  parts  of  interrogato- 
ries, <fcc.,  will  not  recerse. — When  there  are  numerous  objections  to 
parts  of  interrogatories,  some  of  which  may  have  been  improperly 
decided  in  the  court  below,  a  decree  in  chancery  will  not  be  re- 
versed, if  it  appears  that  there  is  sufficient  testimony,  beside  that 
objected  to,  to  sustain  the  chancellor's  decree. — S.  C 671 

10.  Evidence;  what  insufficient  to  establish  charge  of  cruel  treatment  and 
violence. — The  deposition  of  one  witness,  the  sister  of  complain- 
ant, whose  general  character  is  proved  to  be  bad,  and  who  is  con- 
tradicted as  to  a  material  fact  by  the  brother  of  the  defendant,  is 
not  sufficient  to  establish  the  charge  of  cruel  treatment  and  vio- 
lence, committed  on  the  person  of  the  wife,  by  the  husband. — 
Hughes  v.  Hughes 699 

11.  li^endanfs  answer;  for  what  purpose  can  not  be  looked  to. — The 
answer  of  the  defendant,  in  such  a  case,  can  not  be  looked  to, 
either  to  support  the  charges  in  the  bill,  or  to  sustain  the  deposit 
tion  of  a  witness  whose  general  character  is  shown  to  be  bad.-^ 

S.  C 699 

12.  Absent  witness,  admissions  of  what  would  swear  if  present;  force 
and  effect  o/.— Admissions,  of  what  it  is  stated  absent  witnesses  will 
Bwear,  made  by  the  plaintiff's  solicitor  to  obtain  a  hearing  and  pre- 
vent a  continuance,  must  be  held  to  have  the  same  force  as  the  de- 
position of  such  witnesses  would  be  entitled  to  have  if  regularly 
taken  by  the  defendant— &  C 699 

13.  2^ext  friend ;  when  may  be  taxed  with  costs  — A  next  friend,  in 
whose  name  the  bill  of  a  wife  is  filed  to  obtain  a  divorce,  if  it  be 
dismissed,  may  properly  be  decreed  to  pay  the  cost  — <S.  C 699 

14.  Admission  of  facts  by  demurrer  for  want  of  equity  ;  effect  of — The 
admission,  by  demurrer,  to  the  bill  for  want  of  equity,  of  the  truth 
of  facts  which  show  that  after  the  trial  at  law,  the  complainant  disr 
covered  new  evidence  which  completely  established  his  discbarge, 
is  an  admission  of  the  fact  of  the  discbarge.  Such  admissipn  is  not 
merely  cumulative  evidence  ol  the  existence  of  the  discharge,  but 
is  an  admission  of  the  fact  of  the  discharge  itself. — Martin  v.  Hew- 
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15.  Foot-note,  omission  of,  to  lill  in  chancery  ;  effect  of. — The  omission 
of  a  note,  at  the  loot  of  a  bill  of  complaint,  required  by  the  lOth 
rule  of  chancery  practice,  is  a  good  cause  of  demurrer  ;  but  it  is  an 
amendable  error,  and  does  not  go  to  the  merits  of  the  case,  and 
on  sustaining  a  demurrer  for  that  cause  the  bill  ought  not  to  be  dis- 
missed, but  the  complainant  should  be  permitted  to  amend  on 
terms.— aS.  C 419 

16.  Same;  tvlien  omission  of,  will  ie  held  to  ie  waived. — If  a  defendant, 
notwithstanding  such  an  omission,  files  a  full  answer,  with  a  de- 
murrer for  that  cause,  and  then  goes  to  a  final  hearing  on  the  bill 
and  answer  and  an  agreed  state  of  facts,  he  will  be  held  to  have 
waived  the  error,  and  will  not  be  permitted  to  take  advantage  of 
the  defective  character  of  the  bill,  either  on  the  hearing,  or  on  ap- 
peal.—S.  C 419 

17.  Same,  omission  of,  at  bottom  of  Mil;  effect  of. — The  omission  of 
the  note  in  writing,  at  the  foot  of  a  bill  in  chancery,  of  the  partic- 
\xlar  statements  or  interrogatories  which  each  defendant  is  required 
to  answer,  precludes  the  complainant  from  any  advantage  to  be  de- 
rived from  the  failure  of  the  defendant  to  answer  the  allegations  of 
the'bill.  — Sprague  v.  Tyson 33S 

18.  Injunction;  when  will  be  dissolved. — An  injunction  to  restrain  the 
collection  of  a  judgment  at  law,  will  be  dissolved  upon  the  coming 
in  of  the  answer  of  a  sole  defendant,  which  denies  the  allegations 

of  the  bill  upon  which  its  equity  rests.  —  Yonge  v.  Shepperd 315 

19.  Same;  what  complainant  must  offer. — A  party  who  asks  an  injunc- 
tion to  restrain  the  collection  of  a  judgment,  or  of  an  ascertained 
and  admitted  debt,  secured  by  mortgage,  must  pay  or  tender  pay- 
ment for  what  he  really  owes  to  the  respondent  in  the  bill,  or  show 
some  sufficient  cause  for  his  failure  to  do  so. — S.  C 315 

20.  Misjoinder  of  parties  ;  multifariousness,  or  want  of  equity ;  what 
bill  not  defective  for — A  bill  in  chancery  by  a  ward,  and  another  en- 
titled to  an  annuity  charged  on  the  property  of  the  ward,  against 
the  guardian  and  his  sureties  for  a  settlement  of  the  guardianship 
account,  is  not  defective  for  misjoinder  of  parties,  multifariousness 

or  want  of  equity. — Owens  et  al.  v.  Orimsley  et  al 359 

21.  Parties  defendant  to  bill  in  chancery,  misjoinder  of ;  how  only  can  be 
taken  advantage  of. — The  objection  of  misjoinder  of  parties  defend- 
ant to  a  bill  in  chancery  can  only  be  taken  advantage  of  by  those 
improperly  joined,  and  is  fatal  to  the  suit  only  against  them. — Rob- 
ison  et  al.  v-  Mobison  pro  ami 269 

22.  Probate  court ;  what  application  has  not  jurisdiction  of. — If  a  ward 
die,  and  his  guardian  is  appointed  administrator  of  his  estate,  the 
probate  court,  in  such  a  case,  has  no  jurisdiction,  at  the  instance 
of  a  distributee,  to  entertain  an  fipplication  to  call  the  guardian  to 
a  settlement  of  his  guardianship,  for  the  reason  that  any  decree 
rendered  in  such  a  case,  must  necessarily  be  rendered  in  favor  of 
the  guardian,  in  his  character  of  administrator  ;  and  as  no  judg- 
ment or  decree  can  be  rendered  for,  and  against  the  same  party, 
such  a  judgment  or  decree,  if  rendered,  is  a  nullity.     The  remedy, 

in  such  a  case,  is  iij  chancery. — Carswell  v.  Spencer , 204 
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23.  Restitution  ;  when  necessary  to  ohtain  reversal  of  decree.— One  who 
receives  and  retains  the  purchase-money  of  huid  sold  under  a  de- 
cree, can  not  reverse  the  decree,  if  the  reversal  will  divest  the  title. 
I^vis  et  al.v.  Davis  et  al 342 

24.  iFrilten  instruments ;  what  testimony  insufficient  to  reform. — A  writ- 
ten agreement  by  the  vendor  to  deliver  a  lot  of  cotton  to  the  pur- 
chaser at  a  specified  place,  after  due  notice  given,  fire  risk  ex- 
cepted, will  not  be  reformed  into  one  to  pay  the  freight  only,  when 
the  testimony  of  the  complainant  is  negatived  by  that  of  the  de- 
fendant, and  the  only  other  witness  of  the  complainant  testifies 
that  the  sale  was  pending  two  or  three  days,  and  that  he  did  not 
pay  particular  attention  to  what  was  being  said  by  the  parties.— 
Arnold  v.  Fowler 167 

-CODE  OF  ALABAMA. 

1.  §  434  construed. — Lett,  tax  collector,  v.  Hubhard 593 

2.  §  435  construed.— <S.  C 593 

3.  §  534  construed.— 5.  C 593 

4.  §  2167  construed. — Cunningham,  Adm'r.,  v.  Beard 318 

5.  §  2168  construed.— .S.  C 318 

6.  §  2196.  What  sufficient  filing  of  claim  under. — Erwin  et  al.  v.  Mc- 
Guire  et  al 499 

7.  §  2353.  What  necessary  to  authorize  divorce  under. — Hughes  v. 
Hughes..    698 

8.  §  2()61  not  unconstitutional.  —  Curry  v.  Beynolds 349 

9.  §  2811.  To  what  cases  does  not  apply. — Landford  v.  Patton,  Done- 
gan  ^  Co 585 

10.  §  3438.  What  authorizes  in  regard  to  dissolution  of  injunctions. 

Mobile  School  Commissioners  v.  Putnam  et  al 507 

Also,  Garrett  et  al  v.  Lynch 683 

11.  §3577.  Indictment  under,  when  sufficient. —  White  v.  The  State.  409 

12.  §  3,577.  Deputy  sheriff,  within  meaning  of. — S.  C. 409 

13.  §3691.  Indictment  under,  when  sufficient. — Murrell  v.  The  State.  367 

14.  §3695.  Indictment   under,   w^hen   defective.  —  Crawford  v.  The  2H2 
State 38-2 

15.  §  3945  is  constitutional. — Grogan  v.  The  State 9 

COMMON  CAERIEE. 

1.  Consignee,  presumption  of  ownership;  prima  facie  only,  and  may 
he  rebutted. — The  consignee  is  the  person  j^rrmrt/acie  entitled  to  sue 
a  common  carrier  for  loss  of  property,  but  this  presumption  may 

be  rebutted  by  proof. — So  Exp.  v.  Cnperton 101 

2.  Same;  who  may  sue  in  his  own  name,  on  contract  with  carrier. — One 
who  has  a  beneficial  interest  in  the  performance  of  the  contract,  or 
a  special  property  or  interest  in  the  subject-matter  of  the  agree- 
ment, may  support  an  action,  in  his  own  name,  on  the  contract. 

S.  C 101 

3.  Common  carrier,  stipulation  by ;  what  is  unreasonable  and  inopera- 
tive.— A  stipulation  in  a  receipt  given  by  a  common  carrier,  that  it 
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should  not  be  liable  for  loss  of  a  package  of  money  unless  a  claim 
for  the  loss  was  made  within  30  days  from  the  date  of  the  receipt, 
is  unreasonable,  and  tends  to  fraud,  and  is  inoperative.  Quere —  . 
Whether  a  printed  blank  receipt,  containing  restrictions  of  his  re- 
sponsibility, and  to  be  used  generally,  filled  up  bj'  the  common 
carrier  and  given  to  a  party  sending  goods,  is  a  special  contract? 
S.  C 101 

4.  Common  carriers  ;  when  express  companies  are. — Express  companies 
•who  are  engaged  not  only  in  the  transportation  of  small  parcels, 
packages,  and  articles  of  value,  properly  so-called,  but  also  in 
the  carriage  of  goods,  wares  and  merchandise,  and  of  the  great 
staples  and  products  of  the  country,  are  common  carriers,  and  sub- 
ject to  the  liabilities  imposed  by  law  upon  such  persons. — So.  Exp, 

Co.  V.  Crook 468 

5.  Same,  liabilities  of;  how  may  be  limited  iy  special  contract. — Their 
liabilities  may  be  reasonably  limited  by  special  contract,  but  public 
policy  will  not  permit  common  carriers,  even  by  special  contract, 
to  be  exempted  from  damages  for  losses  occasioned  by  the  negli- 
gence or  misfeasance  of  themselves,  or  their  servants. — .S.  C 468 

6.  Same,  general  notices  in  relation  to ;  when  operative. — General  no- 
tices, in  relation  to  the  liabilities  of  common  carriers,  are  of  no 
avail  unless  reduced  to  the  form  of  a  special  stipulation,  and 
signed  by  the  party  sending  the  goods,  or  be  so  brought  home  to 
his  knowledge  as  to  show  his  assent  thereto,  and  be  also  just  and 
reasonable.  — S.  C 468 

7.  Same,  imnted  receipts  limiting  liability,  if  no  value  is  named  in; 
when  icill  be  liable  notwithstanding. — The  printed  receipts,  gener- 
ally given  and  used  by  common  carriers,  containing  conditions 
limiting  their  liabilities  to  a  certain  sum,  unless  the  value  of  each 
package  is  named  and  stated  therein,  will  not  exempt  them  from 
liability  for  the  value  of  packages  lost  by  the  negligence  or  fraud  of 
themselves  or  their  agents. — S.  C 468 

8.  Same,  statement  of  value  of  package;  when  will  be  presumed  to  be 
waived. — If  the  size  or  appearance  of  a  package  fairly  indicates 
that  its  value  is  greater  than  the  sum  so  named,  the  carrier  will  be 
presumed  to  waive  the  necessity  of  stating  a  value,  unless  the  at- 
tention  of  the  shipper  is  called  to  the  conditions,  and  the  value 

of  the  package  is  required  to  be  given. — S.  C 468 

9.  "Package ;"  what  is  not,  in  legal  contemplation- — Bales  of  cotton, 
in  legal  contemplation,  are  not  packages,  within  the  meaning  of 
that  word,  as  commonly  understood  when  used  in  such  receipts. 
Nor  are  they  articles,  the  value  of  which  is  necessary  to  be  stated 
to  enable  the  carrier  to  understand  the  extent  of  his  responsibilitj', 
or  the  care  which  should  be  observed  in  their  transportation,  or 
the  sum  to  be  charged  for  their  carriage. — S.  C .  468 

10.  Actions  ex-co)iiractu  or  ex-delicto  ;  what  form  sufficient  in  either.case. 
Under  our  system  of  pleading  and  practice,  a  complaint  in  the 
form  given  in  the  Revised  Code  against  a  common  carrier,  is  suffi- 
cient to  authorize  a  recovery,  whether  the  cause  of  action  be  ex- 
contractu  or  ex-delicto. — S.  C , 468 
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1.  Conftderate  treasury-notes,  promissory  note  for  loan  of;  without  Con- 
sideration, and  void. — A  promissory  note  given  in  consideration  of 
Confederate  treasury-notes  loaned,  is  without  proper  consideration, 
and  void,  notwithstanding  the  contract  was  made  between  citizens 
of  the  State,  and  without  any  illegal  intent.  (Peck,  C.  J.,  dissent- 
ing. ) — Hale  V.  Huston,  Sims  <f  Co 134 

2.  Same;  bills  of  credit  within  the  meaning  of  the  constitution  of  the 
United  States. — Confederate  treasury-notes  are  not  recognized  by 
any  law  of  the  State  or  of  the  United  States  as  property.  Their 
circulation  was  adverse  to  public  policy.  They  were  bills  of  credit 
emitted  by  an  illegal  combination  of  States  in  violation  of  the  Fed- 
eral constitution. — S.  C 134 

3.  Ordinance  Xo.  38  of  convention  of  1867,  (Second  section  of;  constilu- 
tionalUy  of — The  second  section- of  ordinance  .38  of  the  State  con- 
vention of  1866,  which  ordains  that  "all  bills,  bonds,  notes  or 
evidence  of  debt,  outstanding  and  unpaid,  given  for  or  in  consid- 
eration of  bonds  or  treasury-notes  of  the  Confederate  States,  or 
notes  or  bonds  of  this  State,  paid  or  redeemable  in  the  bonds  or 
notes  of  the  Confederate  States,  are  hereby  declared  null  and  void, 
and  no  action  shall  be  maintained  thereon  in  the  courts  of  this 
State, "  is  not  unconstitutional.  — 5.  C  ...a 1 34 

4.  Confederate  money, payment  of ;  when  extinguishes  debt. — The  ac- 
ceptance of  payment  of  a  debt  in  Confederate  currency,  by  the 
owner,  in  his  own  right,  and  not  in  a  fiduciary  capacity,  extin- 
guishes the  debt. — Ponder  et  al.  v.  Scott 242 

5.  Sale  of  lands  by  administrator;  when  will  be  vacated — A  sale  of 
lands  by  an  administrator  lor  distribution,  under  an  order  of  the 
probate  court,  by  which  the  administrator  was  authorized  to  sell 
the  lands  for  cash,  and  which  sale  was  made  on  1st  February,  1865, 
and  the  lands  bid  off  for  $18,120  00,  and  paid  for  in  Confederate 
treasury-notes,  will  be  vacated  on  application  to  have  the  sale  con- 
firmed) when  it  appears  that  the  lands  sold,  at  the  time  of  the  sale, 
were  worth  $8,000  in  gold,  and  the  Confederate  currency  thus  paid 
for  it  by  the  purchaser,  was  not  worth  much  over  $346  00. 
Kitchdl,  Adnir,  v.  Jackson  et  al. ,  Adm'rs 302 

6.  Cash  ;  meaning  of  as  used  in  the  statute. — The  word  cash,  in  such 
a>  order,  and  in  the  statute,  means  a  legal  tender  currency  or  its 
equivalent. — 5.  C 302 

7.  Decedent's  lands,  sale  of  ,  under  order  of  probate  court;  promissory 
note  given  to  secure  purchase-money  of,  what  defense  can  not  be  set  up 
against.~-lD  an  action  of  debt  on  a  promissory  note,  for  "dollars," 
given  to  secure  the  purchase-money  of  lands  of  a  decedent,  sold 
in  this  State,  in  the  year  1863,  under  an  order  of  the  probate  court 
for  the  payment  of  debts,  it  can  not  be  shown  in  defense,  after  the 
return  and  confirmation  of  the  sale  in  the  probate  court,  that 
the  sale  was  for  Confederate  treasury-notes,  and  not  for  "dollars," 
in  some  lawful  currency  of  the  United  States.  (Saffouo,  J.,  dis- 
senting ) — HiU,  Adm'r,  v.  Erwin 661 

8.  "Dollars ;''  meaning  of. — If  such  a  sale  is  permitted  to  stand,  the 
word  "dollars"  in  such  note  must  be  construed  to  mean  such 
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dollars  as  would  be  a  legal  tender  in  payment  of  debts.     (Saffold, 
3.,diH8enting.)—S.  C 661 

9.  Confederate  treasury-notes  :  note  for  loan  of,  void-  — A  promissory 
note  given  by  one  citizen  of  this  State  to  another,  during  the 
late  insurrection,  and  payable  in  this  State  for  a  loan  of  Confed- 
erate treasury-notes,  is  illegal  and  void. — Laivson  v.  Miller 616 

10.  Same. — A  promissory  note  made  in  this  State,  since  the  suppres- 
sion of  the  late  rebellion,  in  renewal  of  such  a  note,  is  also  illegal 
and  void,  and  no   action  can  be  maintained  thereon.   (Ordinance 

38,  Convention  1867.)— S.  C 61(^ 

11.  Credit,  allowance  of ;  when  error. — It  is  error  on  the  final  settle- 
ment of  an  executor,  to  allow  him  items  of  credit  for  funds  on 
hand,  unless  such  funds,  or  the  value  of  the  property  of  the  estate 
converted  into  such  funds,  have  been  charged  to  him  as  assets  of 
the  estate  in  his  hands. — Pitts  v.  Singleton  et  al 363 

12.  Worthless  assets  ;  when  credit  may  he  allowed  for. — Where  funds, 
which  came  legally  into  the  hands  of  the  executor,  have  become 
worthless  without  fault  on  his  part,  he  may  on  proof  of  that  fact 
leave  the  same  out  of  his  account  altogether;  or,  if  they  are 
charged  to  him,  he  may  have  a  corresponding  credit  allowed. — S.  C,  363 

J 3.  Executor,  liahility  of;  for  converting  property  into  Confederate 
funds. — An  executor  is  a  trustee,  and  can  not  change  the  property 
of  the  estate  received  by  him  into  other  funds  without  authority  of 
law.  If  he  so  changes  the  property  in  his  hands  into  Confederate 
notes  and  bonds,  without  authority  of  law,  he  must  suffer  the  loss, 
and  it  is  error  to  allow  him  on  final  settlement  a  credit  for  such 
funds,  which  have  become  worthless,  unless,  perhaps,  where  the 
same  was  directed  by  the  will. — S.  C 363 

CONFEDERATE   GOVERNMENT. 

1.  Judgments  rendered  during  the  war,  iy  rebel  courts;  effect  of— 
Judgments  rendered  by  the  courts  of  the  rebel  government  of 
this  State,  during  the  rebellion,  created  no  liens  upon  the  property 
of  the  defendants  to  such  judgments,  which,  in  the  absence  of 
legislation,  can  be  recognized  and  enforced  by  the  courts  of  the 
present  State  government. — Martin  v.  Hewitt 418 

2.  Same. — Such  judgments  can  stand  upon  no  higher  grounds  than 
foreign  judgments,  and  constitute  mere  causes  of  action,  and  can 
only  be  enforced  by  the  law  of  comity,  and  in  actions  brought  for 
that  purpose.  The  justice  of  such  judgments  may  be  impeached, 
and  it  may  be  shown  that  they  were  irregularly  or  unduly  ob- 
tained.—*S.  0 418 

3.  Distribution  of  money  collected  onfi.fa.;  whatjudgments  have  a  pre- 
ference.— On  a  motion  to  distribute  a  sum  of  money  collected  by  the 
sheriff  on  ^. /a. ,  on  several  judgments,  some  of  which  were  ren- 
dered in  a  ciicait  court  of  this  State  before  the  ]  Ith  day  of  January, 
1861,  and  others  rendered  in  the  courts  of  the  rebel  State  govern- 
ment, the  judgments  of  the  rebel  courts  will  be  postponed  in  pay- 
ment to  the  judgments  rendered  by  the  courts  of  the  State  be- 
fore secession. — Nohle  4"  Bro-  el  al,  v.  S.  Cullom  ^  Co.  et  als 554 
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4.  Qitere. — Are  not  judgments  of  the  rebel  courts,  rendered  in  this 
State  during  the  supremacy  of  the  rebellion,  mere  nullities?  -(/^ 
Petebs,  J.  )—S.  C 554 

5.  Persom  holding  office,  after  passage  of  ordinanvei  3  aiid  10  of  con- 
venlion  of  1861,  bow  regiM-did. — All  persons  holding  oflSce  in  this 
State,  after  the  overthrow  of  the  rightful  government  thereof,  by 
the  late  rebellion,  and  after  the  passages  of  the  ordinances  Nos.  :J 
and  10  of  the  convention  of  1861,  are  to  be  regarded  as  persons 
holding  office  under  the  insurrectionary  organization,  then  hav- 
ing militarj'  control  of  the  territory  of  the  State. — 5.  C 554 

6.  Sane;  judgments  of  courts  of  insurrectionary  organization,  how  re- 
garded.— This  insurrectionarj'  organization  was  erected  in  defiance 
of  the  public  policy  and  constitution  of  the  United  States,  and  the 
judgments  of  its  judicial  tribunals  are  not  such  as  this  court,  in 
the  absence  of  legislative  enactments,  has  authority  to  recognize 
and  enforce,  except,  perhaps,  as  the  decrees  of  foreign  courts. 
(Chief-Justice,  arguendo  in  Martin  v.  Rtivitt.) — S.  C 554 

7.  Same;  what  not  made  valid  iy. — The  judgments  of  the  courts  of 
the  so-called  Confederate  government,  erected  in  tliis  State  during 
the  supremacy  of  the  late  rebellion,  were  not  ratified  and  made 
valid  by  operation  of  the  reconstruction  acts  of  congress. — S.    C. .  554 

8.  [Saffold,  J.,  dissenting,  held — In  cases  of  successful  or  subdued 
rebellion,  or  when  one  independent  nation  succumbs  to  another, 
the  courts  of  the  conquering  government,  in  the  absence  of  posi- 
tive legislation,  are  bound  to  recognize  the  rights  and  obliga- 
tions of  the  va'hquished  people  between  themselves,  as  prescribed 
and  determined  by  their  local  laws  and  tribunals,  except  so  far  as 
they  militate  against  the  laws  and  institutions  of  their  own  coun- 
try. 2.  In  a  practical  sense,  the  people  and  the  government  of 
Alabama,  before,  during,  and  since  the  rebellion,  are  identical. 
The  participators  in  the  rebellion  were  alone  amenable.  Their  or- 
dinance of  secession  was  simply  void.  3.  The  laws  and  judicial 
decisions  of  the  rebel  government  of  Alabama  have  been  expressly 
validated  by  the  legal  State  government,  except  so  far  as  they 
were  in  violation  of  the  constitution  and  laws  of  the  Union,  or  of 
the  State. ]— 5.  C 554 

COURT,  SUPREME. 

1.  Adjournment  of  court,  record  of  proceeiings  after;  what  can  not  be 
be  brought  to  supreme  court  on  certiorari. — The  record  of  proceed- 
ings, in  the  court  below,  after  its  final  adjournment,  and  after 
appeal  to  the  supreme  court,  except  an  amendment  of  the  record 
of  the  entry  of  the  judgment  nunc  pro  tunc,  or  of  some  of  the  pro- 
ceedings antecedent  thereto,  can  not  be  brought  up  to  this  court, 
upon  the  return  of  a  certiorari  sent  down  to  the  court  below, 
upon  a  suggestion  in  this  court  of  a  diminution  of  the  record. 
Montecallo  Coal  Mining  Co.  v.  Reynolds ; . .  252 

2.  Same;  what  can  be  brought  to  this  court  on  appeal. — Only  the  record 

49 
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up  to  the  fiaal  judgment,  including  the  record  of  the  final  judg- 
ment itself,  can  be  brought  to  this  court  on  appeal  from  such  final 
judgment.  What  happens  after  the  final  jadgmeut,  in  the  court 
below,  except  a  correction  nunc  pro  tunc  of  the  judgment,  or  other 
proceedings  antecedent  to  the  judgment,  is  no  part  of  the  record 
upon  which  errors  can  be  assigned  in  this  court,  on  an  appeal  from 
such  final  judgment. — S.  C 253 

3.  Certiorari,-  when  resort  may  ie  had  directly  to  supreme  court. — 
If  the  decree  or  other  proceeding  sought  to  be  revised,  oc- 
curs in  a  court  from  which  an  appeal  may  be  taken  to  this 
court,  or  before  a  judge  or  court  equal  in  authority  and  jurisdic- 
tion to  any  other  inferior  judicial  tribunal,  resort  may  be  had 
directly  to  this  court  for  the  exercise  of  its  powei-s  of  general  su- 

•  perintendence  and  control  of  inferior  jurisdictions. — (Peck,  C.  J., 
dissenting.) — S.    C 961 

4.  Original  jurisdiction  of  supreme  court  and  pmcers  conferred  by  con- 
stitution, how  used. — The  application  in  this  case  is  for  mandamus, 
and  invokes  an  exercise  of  the  original  and  separate  powers  of  this 
court  for  the  control  of  iuferior  jurisdictions.  In  such  a  case,  the 
court  acts  under  its  own  discretion,  guided  by  the  purposes  of  law 
and  justice,  and  it  will  control  by  its  process  all  the  ofiicers  of  the 
inferior  courts,  with  the  judgments  of  which  it  is  asked  to  interfere. 
This  process  the  court  will  construct  as  it  may  think  wisest,  under 
the  purposes  of  the  high  powers  with  which  it  is  clothed  by  the 
people  by  a  constitutional  grant. — Ex  parte  Bibb 140 

« 
COURT,  CIRCUIT. 

1.  Courts,  final  adjournment  of;  power  over  judgments,  aftei'. — After 
the  final  adjournment  of  a  court,  its  judgments  pass  beyond  its  pow- 
er and  control,  and  become  absolute,  except  for  the  purpose  of  cor- 
recting clerical  errors  and  misprisions,  where  there  is  upon  the 
record  matter  apparent  enough  to  make  such  corrections,  &c. ;  and 
no  new  trial  can  be  granted,  in  such  a  case,  at  a  subsequent  term 

of  the  court. — Ex  Parte  Sims,  Exr - 248 

2.  Circuit  court ;  jurisdiction  of. — The  circuit  court,  neither  in  vaca- 
tion nor  in  term  time,  hath  any  power  to  grant  a  new  trial,  on  the 
application  of  the  defendant,  in  a  cause  which  has  been  affirmed  in 
this  court,  on  his  appesil.—  Lapsley  v.  Weaver 131 

COURT,  COMMISSIONERS. 

1.  Commissioners  court;  what  has  7iot  jurisdiction  of. — The  commis- 
sioners court  has  no  jurisdiction  to  declare  the  office  of  tax  col- 
lector vacant.  Its  appointment  of  a  person  to  the  office,  when 
there  was  no  vacancy,  is  void. — State  ex  rel.  v.  Falconer 696 

COURT,  PROBATE. 

1.  Executor,  final  settlement  of;  what  order  prolate  court  has  not  juris- 
diction to  make. — After  a  final  settlement  of  an  executor's  accounts, 
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the  probate  court  has  no  jurisdiction  to  entertain  a  petition,  by  a 
distributee,  to  complete  a  decree  render«id  against  the  executor  on 
partial  settlement,  and  to  issue  execution  upon  it. — Horn,  E£r,  v. 
Bryan  et  al 88 

2.  Application  fcjr  dower;  when  proiate  judge  must  decline  jurisdiction.  — 
When  the  lands  have  been  aliened  by  the  husband,  and  the  wife 
has  not  relinquished  her  dower,  then  if  an  assignment  can  not  be 
made  by  metes  and  bounds,  without  injustice,  the  judge  of  probate 
must  decline  jurisdiction,  and  the  application  must  be  made  to  the 
court  of  chancery. — Snodgrass  v.  Clark 198 

3.  Probate  court;  what  jurisdiction  has. — The  probate  court  has  juris- 
diction to  make  the  assignee  in  bankruptcy  of  an  executor,  who  has 
been  removed,  a  party  to  the  proceedings  on  the  final  settlement 
of  the  executor's  accounts,  and  to  render  a  decree  in  his  favor  for 
any  balance  that  may  be  found  due  to  the  executor  from  the  es- 
tate.— Appling  v.   Bailey,  Assijnee 333 

4.  Same;  what  applicationhas  not  jurisdiction  of . — If  award  die,  and  his 
guardian  is  appointed  administrator  of  his  estate,  the  probate  court 
in  such  a  case,  has  no  jurisdiction,  at  the  instance  of  a  distributee, 
to  entertain  an  application  to  call  the  guardian  to  a  settlement  of 
bis  guardianship,  lor  the  reason  that  any  decree  rendered  in  such  a 
case,  must  necessarily  be  rendered  in  favor  of  the  guardian,  in  his 
character  of  administrator  ;  and  as  no  judgment  or  decree  can  be 
rendered  for,  and  against  the  same  party,  such  a  judgment  or  de- 
cree, if  rendered,  is  a  nullity. — Carswell  v.  Spencer 204 

5.  Same;  remedy  in  sudtTcase. — In  such  a  case  the  remedy  is  in  chan- 
cery, where  the  distributee,  on  a  proper  bill  filed  for  that  purpose, 
can  make  the  guardian  a  party  in  both  characters — as  guardian 
and  as  administratorr—and  pray  for  a  final  distribution  of  the  es- 
tate, by  the  party  as  administrator  and  as  guardian  on  a  final  ac- 
counting and  settlement  of  his  guardianship. — S.    C. 204 

6.  Final  decree;  what  has  none  of  properties  of,  and  will  not  support  an 
appeal  — If  such  a  proceeding  be  had,  in  the  probate  court,  after 
the  death  of  the  ward  and  the  appointment  of  the  guardian  as  ad- 
ministrator, an  entry  by  the  court  that  on  auditing  the  guardian's 
account,  a  certain  sum  is  found  to  be  in  his  hands  as  guardian, 
which  sum  as  administrator  of  the  ward's  estate  he  is  directed  to 
retain  until  further  order  of  the  court,  has  none  of  the  properties 
of  a  final  judgment  or  decree,  and  no  appeal  can  be  taken  on  it, 
and  if  an  appeal  be  so  taken,  in  such  a  case,   it  will  be  dismissed. 

S.   C 215 

7.  Probate  court,  order  of  sale  by  ;  when  can  not  be  collaterally  attacked. 
Where  a  probate  court  grants  an  order  for  the  sale  of  personal 
property  of  an  estate  for  distribution,  if  such  court  obtains  juris- 
diction by  a  proper  application,  and  errors  afterwards  intervene  in 
the  proceedings,  the  order  of  sale  cannot  be  collaterally  impeached 
for  such  errors,  but  will  be  held  valid  until  reversed,  &c.,  on  a  pro- 
ceeding for  that  purpose;  and  until  such  order  is  so  reversed,  a 
charge  by  a  court  that  a  sale  made  under  such  an  order  is  void,  is 
grroneQus, -r  ^ar<l  v-  Hudspeth. .... ,.,.,,,,,..,..,,,.,, 215 
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8.  Decedent,  sale  of  personal  property  to  pay  debts  ;  necessity  for,  a  ju- 
risdictional fact,  ichat  allegation  sufficient. — The  necessity  for  a  sale 
of  the  personal  property  of  a  decedent,  to  pay  his  debts,  is  a  juris- 
dictional fact ;  and  an  application  by  an  administrator  for  an  order 
to  sell  certain  described  personal  property,  left  by  his  intestate, 
which  alleges  that  in  his  opinion,  a  sale  of  the  property  is  neces- 
sary to  pay  the  debts  of  the  intestate,  is  sufiBcient  to  confer  juris- 
diction upon  the  probate  court. — Reynolds,  Adm'r,  v.  Kirkiand. . .  313 

PORPORATIONS. 

\.  Capital  stock,  unpaid  suhscription  for  ;  wJi at  not  necessary  to  sustain 
judgment  against  stockholder  on  garnishment. — When  a  subscriber  to 
the  capital  stock  of  a  corporation  is  garnished  as  its  debtor,  it  is 
not  necessary  that  the  stock  tshould  have  been  called  for  by  the 
company  to  obtain  judgment  against  him  for  the  amount  of  his  un- 
paid subscription. — Curry,  Garnishee,  v.  Woodward 305 

2.  Service  of  process ;  who  may  lawfully  accept. — In  a  suit  against  a 
corporation,  any  officer,  agent  or  employee  thereof,  on  whom  the 
summons  and  complaint  may  be  executed,  is  competent  to  accept 
the  service. —  Talladega  Ins.  Co.  v.  Woodicard 282 

3-  Service  of  process,  acceptance  of;  ichat  not  evidence  of. — An  accept- 
ance of  service  by  one  as  secretary  of  the  corporation,  is  not  of  itself 
sufficient  evidence  that  he  bears  that  relation  to  the  corporation. 
S.  C 282 

4.  Indorsement,  denial  of  execution  of,  or  authority  to  make;  how  only 
can  be  taken  advantage  of. — Since  the  adoption  of  the  Code  of  ]8)2, 
an  objection  to  an  averment  in  a  complaint  against  a  corporation, 
that  the  defendant  indorsed  a  bill  of  exchange  by  its  president,  A. 
S.,  involving  a  denial  of  the  execution  of  or  want  of  authority  to 
bind  by,  the  indorsement,  can  only  be  taken  advantage  of  bj^  plea 
verified  by  affidavit. — Montgomery  ^  Eufaula  B.  R.  v.  Trebles 255 

COSTS. 

1.  Next  friend;  when  may  be  taxed  with  costs. — ^A  next  friend,  in 
whose  name  the  bill  of  a  wife  is  filed  to  obtain  a  divorce,  if  it  be 
dismissed,  may  properly  be  decreed  to  pay  the  cost  — S.  C 699 

CONSTITUTIONAL  LAW. 

1.  Jeopardy;  section  3945  of  Revised  Code;  comstilutionality  of. — Sec- 
tion 3945  of  the  Revised  Code  is  not  void  for  want  of  conformity  to 
the  constitution  of  this  State.  (Adhering  to  the  decision  in  Hill  v. 
The  State,  at  June  term,  1869.)— Grogan  v.  The  State 9 

2.  Same;  %cord  as  used  in  the  constitution  dejined  and  explained. — The 
constitution  of  this  State  forbids  that  any  person  shall,  for  the  same 
ofl'ense,  be  twice  put  in  jeopardy  of  life  or  limb.  The  jeopardy  here 
meant  is  that  which  arises  on  the  final  trial  upon  a  charge  for  a 
criminal  ofi'ense,  and  it  commences  as  soon  as  the  parties  are  at 
issue  upon  a  sufficient  indictment,  and  the  case  is  submitted  to  the 
jury  for  their  verdict.     After  this  is  done,  the  State  can  not  enter 
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a  nolle  prosequi  without  the  consent  of  the  defendant.  If  this  is 
done,  the  defendant  is  entitled  to  be  discharged  as  upon  an  acquit- 
tal, and  this  court  will  so  discharge  him. — S.  C. 9 

3.  War  debts ;  what  a^e,  tciihin  the  spirit  and  policy  of  ordinance  No. 
37  of  the  convention  of  1867. — Debts  contracted  during  the  war,  by 
a  court  of  county  commissioners,  for  feeding  the  families  of  Con- 
federate soldiers,  are  war  debts,  within  the  spirit  and  policy  of  or- 
dinance No.  37  of  the  convention  of  18(57,  and  therefore  void.  They 
are  also  void,  as  debts  contracted  in  violation  of  the  laws  and  pol- 
icy of  the  United  States.  (Saffold,  J.,  dissenting. )— Bibb  &  Falk- 
ner,  Fx'rs,  v.  Court  of  Co.  Comni'rs '. 119 

4.  Statute  of  limitations  ;  for  what  length  of  time  suspended  in  A  labama. 
The  statute  of  limitations  was  suspended  in  this  State  from  11th 
day  of  January,  1861,  to  the  21st  day  of  September,  1865  ;  that  be- 
ing the  period  within  which  no  legal  civil  courts  existed  in  which 
the  people  of  this  State  were  compellable  to  have  their  causes  ad- 
judicated.    (Peters,  J.,  dissenting.) — Coleman  v.  Holmes 124 

5.  Confederate  treasury-notes,  promissory  note  for  loan  of;  tvithout  con- 
sideration and  void.  — A  promissory  note  given  in  consideration  of 
Confederate  treasury-notes  loaned,  is  without  proper  consideration 
and  void,  notwithstanding  the  contract  was  made  between  citizens 
of  the  State,  and  without  any  illegal  intent.  (Peck,  C.  J  ,  dissent- 
ing.)—Hale  V.  Huston,  Sims  ^-  Co 134 

6.  Same;  hill  of  credit  within  the  meaning  of  constitution  of  the  United 
States. — Confederate  treasury-notes  are  not  recognized  by  any  law 
of  the  State  or  of  the  United  States  as  property.  Their  circulation 
was  adverse  to  public  policy,  'i  hey  were  bills  of  credit  emitted  by 
an  illegal  combination  of  States  in  violation  of  the  Federal  consti- 
tution —S.  C 134 

7.  Ordinance  Ko.  38  of  convention  of  1867,  second  seclion  of ;  constitu- 
tionality of — The  second  section  of  ordinance  38  of  the  State  con- 
vention of  1867,  which  ordains  "that  all  bills,  bonds,  notes  or  evi- 
dence of  debt,  outstanding  and  unpaid,  given  for  or  in  considera- 
tion of  bonds  or  treasury-notes  of  the  Confederate  States,  or  notes 
or  bonds  of  this  State,  paid  and  redeemable  in  the  bonds  or  notes 
of  the  Confederate  States,  are  hereby  declared  null  and  void,  and 
no  action  shall  be  maintained  thereon  in  the  courts  of  this  State," 

is  not  unconstitutional. — S.  C 134 

8.  Exempt  property,  right  of  debtor  to  select;  what  not  imjtaired  by. — 
Under  the  State  constitution,  the  right  of  a  debtor  to  select  the 
property  w^iich  he  will  retain  as  exempted  from  execution,  can  not 
be  impaired  by  the  levy  of  an  attachment  or  execution  upon  any 
portion  of  it,  nor  by  his  omission  or  refusal  to  tender  other  prop- 
erty in  lieu  of  that  levied  on,  nor,  in  this  case,  by  the  fact  that  the 
debtor  had  other  personal  property  of  greater  value  than  the 
amount  exempted.  (Peck,  i).  J.,  dissenting.) — Bray  d:  Bros,  v. 
Laird  et  al 295 

9.  Section  2&i\  of  Revised  Code;  constitutionaliiy  of — Section  2661  of 
the  Revised  Code,  which  requires  a  return,  appearance,  and  trial 
term  in  certain  cases,  is  not  unconstitutional. — Curry  v.  Reynolds.,  349 
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10.  Jccused;  right  of,  to  he  present  during  prosecution. — In  all  crimi- 
nal prosecutions  in  the  courts  of  this  State,  the  accused  has  the 
right  to  be  heard  by  himself  and  counsel,  or  by  either,  and  for  this 
purpose  he  must  be  present  in  court,  whenever  any  action  is  taken 
in  the  prosecution,  for  the  purpose  of  allowing  him  to  be  heard, 
should  he  desire  it,  except  when  orders  are  made  for  a  continuance, 
when  accused  fails  to  appear,  or  of  a  like  character,  which  are  gov- 
erned by  the  discretion  of  the  court. — Ex  parte  Bryan 402 

11.  Judgments  rendered  dufing  the  war,  hy  rebel  courts;  effect  of. — 
Judgments  rendered  by  the  courts  of  the  rebel  governmeijt  of 
this  State,  during  the  rebellion,  created  no  liens  upon  the  property 
of  the  defendants  to  such  judgments,  which,  in  the  absence  of 
legislation,  can  be  recognized  and  enforced  by  the  courts  of  the 
pi'esent  State  government. — Martin  v.  Hewitt 418 

12.  Same. — Such  judgments  can  stand  upon  no  higher  grounds  than 
foreign  judgments,  and  constitute  mere  causes  of  action,  and  can 
only  be  enforced  by  the  law  of  comity,  and  in  actions  brought  for 
that  pui'pose.  The  justice  of  such  judgments  may  be  impeached, 
and  it  may  be  shown  that  they  were  irregularly  or  unduly  ob- 
tained.—<S.  C 418 

13.  "  Act  to  regulate  judicial  proceedings,"  approved  Dec.  10,1861;  vn- 
conslitutionality  of. — The  act  of  the  rebel  legislature  entitled  "An 
act  to  regulate  judicial  proceedings,"  approved  December  10,  1861, 
was  invalid — 1st,  because  it  was  in  violation  of  public  policy  ;  and 

2d,  because  it  impaired  the  obligation  of  contracts. — S.  C 418 

14.  Same;  no  liens  created  hy. — Said  act  being  unconstitutional  and 
void,  the  liens  created  by  it  could  not  be  preserved  or  continued 

in  force  by  subsequent  legislation  for  that  purpose. — S.  C 418 

Jo  "Act  for  the  protection  of  bona  fide  purchasers,  for  a  valuable  con- 
sideration," approved  Oct.  lO,'  1868  ;  constitutionality  of. — The  act  en- 
titled "An  act  for  the  protection  of  bona  fide  purchasers  for  a  valu- 
able consideration,"  approved  October  10th,  1868,  is  not  in  conflict 
with  section  2  ot  article  4  of  the  constitution  of  this  State,  which 
declares  that  "each  law  shall  contain  but  one  subject,  which  shall 
be  clearly  expressed  in  its  title  ;"  nor  is  it  in  conflict  with  part  1, 
§  10,  art.  1,  of  the  constitution  of  the  United  States,  which  de- 
clares that  no  State  shall  pass  anj'  law  impairing  the  obligation  of 
contracts. — S.  C 418 

16.  Lien  created  by  mere  act  of  legislation ;  has  none  of  the  properties 
of  a  contract. — A  lien  created  by  mere  act  of  legislation  has  none  of 
the  elements  or  properties  of  a  contract,  and,  therefore,  may  be  de- 
stroyed by  an  act  of  legislation. — S.  C. 418 

17.  Decree  for  divorce,  assignments  of  error  in  relation  to  ;  ichen  will 
he  stricken  out  in  this  court. — Assignments  of  error  which  question 
the  validity  of  a  decree  for  divorce  from  the  bonds  of  matrimony, 
will  not  be  heard  upon  appeal  to  this  court,  unless  the  appeal  has 
been  taken  within  three  months  from  the  date  of  the  enrollment  of 
such  decree  ;  but  upon  motion  in  this  court  such  assignments  will 
be  stricken  out. — Constitution  of  Ala.  1867,  Art.  5,  §  30. — Turner  v. 
Turner 437 
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18.  City  of  Mobile;  §  2  0/  ordinance  passed  M  day  of  March,  186G  ;  not 
in  conflict  with  the  constitution  of  the  United  states,  nor  of  the  State 
of  Alabama. — That  part  of  section  2  of  an  ordinance  of  the  city  of 
Mobile,  passed  2d  day  of  March,  1866,  which  requires  the  payment 
of  an  annual  license  ot  $500  of  "every  express  company  or  railroad 
company,  who  shall  do  business  in  the  city  of  Mobile,  and  whose 
business  extends  beyond  the  limits  of  the  State,"  is  not  in  conflict 
with  the  constitution  of  the  United  States,  nor  with  the  constitu- 
tion of  the  State  of  Alabama. — Osborne  v.  Mayor,  Aldermen,  <^c.,  of 
MMle 493 

19.  Same,  license  required;  not  an  import  or  export  duty,  nor  regula- 
tion of  commerce. — Such  a  license  tax  is  not  an  import  or  export 
duty,  nor  is  it  a  regulation  of  commerce  between  the  several  States, 
nor  between  the  State  and  foreign  countries. — S.    C 493 

20.  State,  power  of  to  levy  taxes;  to  what  extends,  how  limited.— The 
power  of  the  State  to  levy  taxes,  and  impose  licenses,  extends  to 
every  species  of  property,  and  to  all  occupations  within  the  State, 
except  where  the  power  is  limited  by  the  constitution  of  the  State. 

S.    C 493 

21.  Power  to  tax  may  be  delegated  to  municipal  corporation. — This 
power  to  levy  taxes  ayd  impose  licenses  may  be  transferred  to  a 
municipal  corporation  within  the  limits  ot  the  corporation. — S.  C.  493 

22.  '^Mobile  School  Commissioners ;"  charter  of, public  in  its  nature,  and 
may  be  altered  or  amended  by  the  general  assembly. — The  board  of 
commissioners,  known  bj^  the  name  of  "  The  Mobile  School  Com- 
missioners,"' as  created  by  the  act  of  lOth  January,  1826,  was  an 
irregular  quasi  corporation,  public  in  its  nature,  and  so  continued, 
under  all  the  legislation  in  relation  thereto,  down  to  the  adoption 
of  the  present  constitution  of  the  State,  and,  therefore,  subject  at 
all  times  to  legislative  control. — Mobile  School  Commissioners  v. 
Putnam  et  als 506 

23.  Same;  charter  of,  not  a  contract  protected  from  impairment  by  con- 
stitution of  United  States.  —Said  corporation  was  created  for  pub- 
lic ends  and  purposes,  and  not  for  private  benefit  or  emolument  ; 
the  corporators  had  no  property  in  the  corporation,  nor  have 
they  paid  to  the  State  any  thing  amounting  to  a  valuable  consid- 
eration, for  its  charter  ;  consequently,  no  contract  existed  between 
it  and  the  State,  the  obligation  of  which  is  protected  from  impair- 
ment by  the  constitution  of  the  United  States. — S.  C. 50G 

24.  Board  of  education  ;  power  of,  over  public  educational  institutions. 
The  board  ot  education  has  full  legislative  powers  in  reference  to 
the  Mobile  School  Commissioners,  and  other  public  educational  in- 
stitutions ;  and  all  the  public  educational  institutions  of  the  State 
are  legally  under  the  control  and  management  of  the  superintend- 
ent of  public  instruction  and  the  board  of  education. — S.  C 506 

25.  "  Mobile  School  Commissioners  ;"  power  of  State  over  Junds  of. — Al- 
though the  State  may  not  have  the  constitutional  power  to  divert 
from  the  purposes  of  the  trust,  the  funds  which  have  been,  and 
are,  from  time  to  time,  increased  and  augmented  from  the  boon- 
ties  and  revenues  of  the  State,   it  may,  nevertheless,  in  its  discre- 
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tion,  change  the  administivators  of  these  trust  funds,  and  the  man- 
ner and  mode  of  its  administration. — S.    C 50G 

26.  "  Mobile  School  Commissioners  ;"  office  of ,  when  vacated — By  the 
act  of  August  11th,  lri68,  the  offices  of  the  Mobile  school  commis- 
sioners became  vacant.  The  words  "other  school  officers"  em- 
braces school  commissioners.  If  the  complainants,  claiming  to  be 
such  commissioners,  were  elected  or  appointed  after  that  date,  they 
ceased  to  be  such  school  commissioners,  by  virtue  of  the  resolu- 
tions of  the  board  of  education  of  the  19th  day  of  August,  1869. — 

S.  C 506 

27.  Board  of  education  ;  "  falllegislative  powers^'  cff,  what  embraces. — 
The  "full  legislative  powers"  vested  by  the  constitution  in  the 
"board  of  education,"  clothed  it  with  all  the  powers  which  the 
general  assembly  might  have  exercised,  if  legislative  power  had 
not  been  conferred  on  the  "board  of  education,"  in  reference  to 
the  public  educational  institutions  of  the  State.  This  power  cov- 
ers the  whole  field  of  legislation  on  this  subject,  including  officers 
and  agents  to  be  employed,  the  mode  and  manner  of  their  election 
or  appointment,  and  their  tenure  ol  office;  lor  what  causes,  and  how 
and  bj' whom  removable  ;    their  duties  and  compensation,  &c. — 

S.   C , 506 

28.  Same;  session  of ,  how  long  may  continue. — Under  article  6,  sec- 
tion 7,  of  the  constitution,  the  board  of  education  may  continiie 
in  session  twenty  business  days,  not  including  Sundays  ;■  and  it 
does  not  require  that  they  shall  follow  in  successive  order.  There 
is  no  reason  why  the  board  of  education  may  not  take  a  recess, 
without  having  the   recess  counted  against  it. — S.    C 506 

29.  Same  ;  acts  of,  what  will  be  presumed  to  sustain. — If  necessary  to 
sustain  the  acts  of  the  board  of  education,  it  will  be  presumed 
that  the  session  was  continued  for  a  longer  period  than  twenty 
days,  "by  authority  of  the  governor." — S.    C  506 

30.  Same;  general  acts  af  public  acts. — The  general  acts  of  the  board 
of  education  are  public  acts  of  which  the  courts  will  take  judicial 
notice,  as  of  the  other  public  acts  of  the  State,  and  the  same  pre- 
sumptions will  be  made  in  their  favor. — S.    C.    506 

31.  Same  ;  what  act  of,  is  not  a  law,  in  any  accurate  sense,  and  does  not 
require  approval  of  governor. — A  resolution  of  the  board  of  edu- 
cation, approving  or  disapproving  the  appointment  or  removal  of 
an  officer,  is  not  in  any  accurate  sense  a  law,  but  is  merely  an  ad- 
ministrative act,  and  does  not,  therefore,  require  the  approval  of 
the  governor  to  give  it  eifect.  —S.    C 506 

33.  Ordinance  iVb.  M  of  the  convention  of  1867.  and  ordinance  No.  39, 
last  part  of  paragraph '.^  ;  unconstitutionality  of . — Not  only  the  3d 
section  of  ordinance  38  of  the  convention  of  1867,  concerning  the 
value  of  contracts,  also  the  last  paragraph  of  section  3  of  ordinance 
No.  39  of  said  convention,  that  declares  "that  all  judgments  ren- 
dered in  the  courts  of  this  State,  against  defendants,  where  the  con- 
sideration was  th"^  purchase^money  or  hire  of  a  slave  or  slaves,  are 
hereby  declared  to  be  null  and  void,"  is  unconstitutional  and  void; 
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they  both  impair  the  obligation  of  contracts. — Fitzpatrick,  Ex'r,  v. 
Hearne , '. if  I 

33.  State,  domestic  affairs  of;  by  whom  controlled, — The  legal,  rightful, 
legislative  power  of  the  State,  subject  to  the  constitution  and  laws 
of  the  Union,  must  control  the  domestic  afifairs  of  the  State.  This 
power  does  not  exist  in  the  courts  of  the  State,  or  in  any  other  de- 
partment of  the  State  government,  except  the  legislative  depart- 
ment.—£r;  Parte  Norton  <f  Shields 177 

34.  Government  de  facto,  European  theory  of;  how  can  he  engrafted 
into  our  laws.—;lt  is  unwise  and  dangerous  to  the  peace  and  safety 
of  the  people  to  attempt  to  incorporate  into  our  system  of  laws, 
except  by  direct  enactment,  the  European  theory  of  de  facto  gov- 
ernments. No  authority  is  due  to  the  acts  of  any  government  in 
the  American  Union  which  the  people  have  not  freely  ordained  and 
established,  under  the  authority  of  the  laws  and  constitution  of  the 
Union,— 5.  C •• 177 

35.  New  trials;  'in  what  cases  can  he  rightfully  authorized. — The  legis- 
lative power  of  the  rightful  government  of  the  State  has  the  right 
to  authorize  the  grant  of  new  trials,  in  judgments  rendered  in  the 
so-called  courts  of  the  insurgent  government,  existing  in  this  State 
after  the  i  1th  day  of  January,  Iridl,  and  until  the  complete  and 
full  restoration  of  the  loyal,  rightful  government  of  the  State. — 
S.C 177 

36.  Ordinance  No.  38  of  convention  of  1867,  section  one  of;  unconstitu- 
tionality of — Section  one,  of  ordinance  38,  adopted  by  the  State 
convention  of  1867,  which  ordains  that  "  all  contracts  for  the  sale 
of  lands  which  are  incomplete  by  reason  of  the  purchase-money  be- 
ing unpaid,  or  the  title  deeds  and  conveyances  being  unexecuted, 
and  which  sales  took  place  between  the  llth  day  of  January,  1861, 
and  the  9th  day  of  May,  1865,  unless  paid  for,  or  contracted  to  be 
paid  for,  in  the  legal  currency  of  the  United  States  or  property 
other  than  slaves,  are  hereby  declared  null  aud  void  at  the  option 
of  the  parties,  or  either  of  them,"  is  unconstitutional,  because  it 
impairs  the  obligation  of  contracts. — Roach,  Adm'r,  v.  Gunter  et  al.  809 

37.  Section  1,  articled,  of  constitution  of  Alabama;  effect  of,  on  venue 
of  cause  in  chancery. — Section  8,  of  article  6,  of  the  constitution  of 
this  State  does  not  confine  the  venue  ofc  a  chancery  cause  to  the 
county  of  the  defendant's  residence,  or  that  in  which  the  property, 
the  subject-matter  of  controversy,  is  situate.  (Peters,  J.,  dis- 
senting. ) — Fulmore  et  al.  v.  Brady 218 

38.  Solicitors  elected  or  appointed  under  section  17,  of  article  6,  of  the 
constitution;  what  salary  not  entitled  to. — Solicitors  elected  or  ap- 
pointed under  the  17th  section,  of  the  6th  article  of  the  constitu- 
tution  of  Alabama,  are  not  eutitled  to  the  annual  salaries  allowed 
to  solicitors  appointed  under  the  Code  of  Alabama. — Reynolds, 

A  uditor,  v.  McAfee,  Solicitor 237 

39.  Solicitor  under  Code  ;  office  of,  abolished  by  constitution. — The  office 
of  solicitor  under  the  lievised  Code  of  Alabama,  ia  abolished  by 

50. 
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the  present  constitution  of  Alabama,  and  the   annual   salary  at- 
tached to  that  office  is  abolished  with  the  office. — S.  C 237 

39.  Act  of  Decemher  18,  1868,  and  ordinance  No.  33  of  convention  of 
1867  ;  tvhat  did  7iot  authorize. — The  act  of  the  J  7th  of  December, 
1868,  entitled  "An  act  to  declare  void  certain  judgments,  and  to 
grant  new  trials  in  certain  cases  therein  mentioned,  and  to  rtpeal 
sections  2876  and  2877  of  the  Revised  Code  of  Alabama,"  and  the 
third  section  of  an  ordinance  of  the  convention  of  1867,  entitled 
"An  ordinance  concerning  the  value  of  contracts,  where  the  con- 
sideration was  Confederate  bonds  or  currency,  and  for  the  pur- 
chase of  slaves,"  having  been  declared  unconstitutional  and  void, 
give  to  the  courts  no  jurisdiction  or  power  to  grant  new  trials  in 
the  cases  therein  named.  Nor  is  such  power  given  to  the  courts 
by  the  ordinance  of  said  convention  No.  39,  except  in  cases  where 
there  is  a  meritorious  defense  ;  and  the  fact  that  the  contract  upon 
which  a  judgment  is  rendered,  was  given  in  consideration  of  slaves 
bought  and  sold,  constitutes  no  meritorious  defense,  provided 
good  faith  was  observed  between  the  parties  in  making  such  con- 
tract.— Ex  Parte  Sims,  ExW 248 

40.  Persons  holding  office,  after  passage  of  ordinances  3  and  10  of  con- 
vention of  1861,  how  regarded. — All  persons  holding  office  in  this 
State,  after  the  overthrow  of  the  rightful  government  thereof,  by 
the  late  rebellion,  and  after  the  passage  of  the  ordinances  Nos.  3 
and  10  of  the  convention  of  1861,  are  to  be  regarded  as  persons 
holding  office  under  the  insurrectionary  organization,  then  hav- 
ing military  control  of  the  territory  of  the  State.— 5.  C 554 

41.  Same;  judgments  of  courts  of  insurrectionary  organization,  hoic  re- 
garded.— This  insurrectionary  organization  was  erected  in  defiance 
of  the  public  policy  and  constitution  of  the  United  States,  and  the 
judgments  of  its  judicial  tribunals  are  not  such  as  this  court,  in 
the  absence  of  legislative  enactments,  has  authority  to  recognize 
and  enforce,  except,  perhaps,  as  the  decrees  of  foreign  courts, 
(Chief-Justice,  arguendo  in  Martin  v.  Hewitt. ) — S.  C 554 

42.  Act  December  28,  186S;  constitutionality  of. — The  "act  to  sup- 
press murder,  lynching,  and  assaults  and  batteries,"  approved 
December  28, 1868,  is  a  valid,law  of  this  State.  It  is  not  obnoxious 
to  the  second  section  of  article  5,  of  the  constitution  of  Alabama  ; 
it  is  upon  but  one  subject  matter,  though  it  deals  with  several 
branches  thereof. — Gunter  v.  Dale  Co 639 

CONTRACT. 

1.  Contract  tvith  carrier;  loho  may  sue  in  his  own  name. — One  who 
has  a  beneficial  interest  in   the  performance  of  the  contract,  or 

a  special  property  or  interest  in  the  subject-matter  of  the  agree- 
ment, may  support  an  action,  in  his  own  name,  on  the  contract. 
So.  Exp.  Co.  V.  Caperton 101 

2.  Qwere— Whether  a  printed  blank  receipt,  containing  restrictions 
of  his  responsibility,  and  to  be  used  generally,  filled  up  by  the 
common  carrier  and  given  to  a  party  sending  goods,  is  a  special 
contract?— &  C. 101 
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3.  Special  eontrad ;  ichat,  carrier  may  make. — Common  carriers  may 
reasonably  limit  their  liabilities  by  special  contract  ;  but  public 
policy  will  not  permit  common  carriers,  even  by  special  contract, 
to  be  exempted  from  damages  for  losses  occasioned  by  the  negli- 
gence or  misfeasance  of  themselves,  or  their  servants. — S.  C 101 

4.  Contract,  made  during  retellion;  what,  is  void  and  contrary  to  public 
policy. — A  contract  made  during  the  late  rebellion,  to  loan  or  hire 
mules  to  a  party,  known  at  the  time  to  be  engaged  in  the  manufac- 
ture of  iron  for  the  late  Confederate  government,  •with  a  knowledge 
on  the  part  of  the  bailor  that  said  mules  are  borrowed  or  hired  of 
him  to  be  employed  in  the  manufacture  of  iron  for  said  Confed- 
erate government,  to  be  used  for  militaty  purposes  in  carrying  on 
said  rebellion  against  the  United  States,  is  in  violation  of  public 
policy  and  void,  and  no  action  can  be  maintained  thereon. 
Quinchdt  v.  Oxford  Iron  Co 487 

5.  Same;  what  does  not  deprive  owner  of  property  of . — Notwithstand- 
ing the  illegality  of  such  contract,  the  owner  of  the  mules,  in  a 
proper  action,  may  recover  the  mules,  if  in  possession  of  the 
bailee,  or  their  value  if  he  has  converted  them  to  his  own  use. 

S.  C 487 

6.  Quere — Whether,  under  the  evidence  in  this  case,  the  mules,  by 
the  contract  of  hire,  having  become  lawful  subjects  of  prize  and 
capture,  it  would  .not  be  a  good  defense  to  an  action  for  their  re- 
covery, that  while  employed  in  the  unlawful  business,  they  were 
captured  and  carried  ofif  by  the  forces  of  the  United  States. — S.  C.  487 

7.  Contract;  what  does  not  constitute. — The  corporation  known  as  the 
Mobile  School  Coramis-sioners  was  created  for  public  ends  and  pur- 
poses, and  not  for  private  benefit  or  emolument  ;  the  corporators 
had  no  property  in  the  corporation,  nor  have  they  paid  to  the 
State  any  thing  amounting  to  a  valuable  consideration  for  its 
charter ;  consequently,  no  contract  existed  between  it  and  the 
jState,  the  obligation  of  which  is  protected  from  impairment  by 
the  constitution  of  the  United  States. — Mobile  School  Commissioners 

V.  Putnam  et  al 506 

8.  Written  contract ;  enticing  servant  under. — §  3691  of  the  Revised 
Code  of  Alabama,  prohibiting  the  enticing  of  a  servant  under  writ- 
ten contract,  is  still  of  force,  and  is  a  valid  law. — Murrell  v.  State. .  367 

9.  Same;  not  in  violation  of  "civil  rights  bill." — Said  enactment  is 
not  in  violation  of,  or  in  conflict  with,  the  provisions  of  the  law  of 
congress,  commonly  known  as  the  ' '  civil  rights  bill."  It  does  not 
discriminate  in  favor  of,  or  against,  any  class  of  citizens.  Any  per- 
son competent  to  make  written  contracts  may  employ  laborers,  or 
may  be  employed  as  a  laborer,  under  its  protection,  without  regard 

to  race,  color,  or  condition. — S.  C 367 

10.  Infancy  of  laborer  ;  what  no  defense  against. — The  infancy  of  the 
laborer  interfered  with  is  not  a  good  defense  for  one  who  violates 
this  law.— S.  C .- 367 

11.  Same;  what  contracts  affected  by.— To  bring  a  contract  for  hire 
within  the  provisions  of  this  enactment,  the  whole  contract  must 
be  in  writing,     Contracts  by  parol,  although  valid  without  refer- 
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ence  to  this  enactment,  and  binding  upon  the  parties,  do  not  come 
within  the  protection  of  the  act. — S.  C 367 

CEIMINAL  LAW. 

I.     Bigamy. 

1.  Bigamy;  lawful  ivife  not  competent  witness  against  husiand  on  trial 
of. — In  a  prosecution  for  bigamy,  the  lirst  and  true  wife  can  not  be 
admitted  to  give  evidence  against  her  husband. —  Williams  v.  The 
State 42 

2.  Same';  jurisdiction  of  offense- — The  local  jurisdiction  of  bigamy- 
is  in  the  coiinty  where  the  defendant  married  or  cohabited  with 
the  second   wife. — S.  C 42 

3.  Marriage,  contracted  through  fear  of  imjrrisonment ;  when  not  tmd. 
Marriage  contracted  through  fear  of  imprisonment  is  not  void, 
when  the  fear  was  not  imposed  as  an  inducement  to  the  marriage, 
but  arose  from  the  arrest  and  prosecution  of  the  party  for  bas- 
tardy.—4S.   C. 42 

4.  Cohahitaiion  ;  is  evidence  of  what;  ivhat  can  not  effect. — Cohabita- 
tion is  evidence  of  marriage,  but  it  can  not  make  a  void  marriage 
valid.— &  C 42 

II.     Burglary. 

1.  Section  ^^^^  of  Revised  Code;  indictment  under,  tvhat  should  shoio. 
An  indictment  for  burglary,  under  section  36',)5  of  the  Revised 
Code,  for  breaking  into  and  entering  a  "  shop,''  should  show  that 
the  shop  is  one  in  which  "  goods,  merchandise  or  other  valuable 
thing  is  kept  for  use,  sale,  or  deposit."  To  charge  that  the  shop 
was  broken  into  and  entered  "with  intent  to  steal,''  is  not  enough. 
Crawford  v.  The  State 382 

2.  Possession  of  stolen  property ;  explanation  of,  proper  evidence  to  go 
to  jury. — One  founJ  in  possession  of  a  watch  alleged  to  have  been 
taken  from  a  shop  by  the  breaking  into  and  entering  the  same  with 
intent  to  steal,  may  explain  his  possession,  and  this  explanation 
may  go  to  the  jury,  with  the  proof  of  possession. — S-  C. 45 

3.  Principal  and  accessories ;  distinction  between  abolished. — In  this 
State,  all  who  in  any  manner  participate  in  the  commission  of  a 
burglary,  are  guilty,  without  regard  to  the  former  distinction  of 
principal  and  accessories  in  such  offense. —  Wicks  v.  The  State. . . .    368 

4.  Burglary,  indictment  for  ;  what  sufficient. — A  count  in  an  indict- 
ment for  burglary,  which  charges  that  the  accused  broke  into  and 
entered  the  store-house  of  W.,  "  in  which  goods  and  merchandise 
were  kept  for  use,  sale  or  deposit,  with  intent  to  steal,"  is  not  bad 
on  demurrer,  because  it  is  not  also  alleged  that  "said  goods  and 
merchandise  were  of  any  valuable  things." — S.    C ••••••     398 

III.       CoffVICTION, 

See  SENTENgs, 
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IV.      DlSTILLINO  WITHOUT   LICENSE. 

1.  Indictment ;  when  defective. — An  indictment  which  charges  that  the 
defendanr,  "  did  distill  vinous  or  spirituous  liquors  without  license 
and  contrary  to  law,"  fails  to  allege  a  violation  of  the  revenue  act 
of  1868, requiring  a  license  for  engaging  in  or  carrying  on'certain 
occupations.— Jo/tnson  v-  The  State 414 

2.  Occupation  or  vocation;  what  necessary  to  constitute. — To  constitute 
occupation  or  vocation,  some  time  during  which  it  is  prosecuted  is 
a  necessary  ingredient.  It  need  not  be  protracted,  but  must  not  be 
momentary.  The  intention  of  the  party  must  govern,  and  this 
must  be  ascertained  by  the  jury. — S.    C. 414 

V.    Enticing  Sekvants. 

1.  Untieing  servant  under  written  contract;  indictment  for,  when  suffi- 
cient.— An  indictment  under  section  3691  of  the  Revised  Code,  for 
enticing  servant  under  written  contract,  is  sufficient  if  it  states  the 
oifense  in  the  language  of  the  statute,  although  the  facts  which  con- 
stitute the  oflfense  may  be  charged  in  the  alternative. — Murrell  v. 
The  State 367 

2.  Same  — The  law  in  the  Revised  Code,  against  "  enticing  servant 
under  written  contract,"  is  still  of  lorce,  and  is  a  valid  law.  It  is 
an  enactment  of  the  legislature  of  Alabama,  under  the  provisional 
government  set  up  by  authority  of  the  United  States,  and  has  not 
'been  repealed,  but  continued  in  force  by  the  recognition  of  the 
present  rightful  government  of  the  State.  —S.  C. 367 

3.  Same;  not  in  violation  of  "civil  rights  bill.'' — Said  enactment  is 
cot  in  violation  of,  or  in  conflict  with,  the  provisions  of  the  law 
of  congress,  commonly  known  as  the  "  civil  rights  bill."  It  does 
not  discximinate  in  favor  of,  or  against,  any  class  of  citizens.  Any 
person  competent  to  make  written  contracts  may  employ  laborers, 
or  may  be  employed  as  a  laborer,  under  its  protection,  without  re- 
gard to  race,  color,    or  condition. — -S.  C 367 

4.  Same  ;  infancy  of  laborer,  what  nodefense  against. — The  infancy  of 
the  laborer  interfered  with  is  not  a  good  defense  for  one  who  vio- 
lates this  law.— iS.  C. 367 

5.  Same  ;  what  not  necessnry  to  conviction. — In  order  to  convict  iin- 
der  this  statute,  it  is  not  necessary  to  show  that  the  second  or  sub- 
sequent employer  knew  at  ihe  time  of  hiring  that  a  previous  sub- 
sisting contract  existed,  if,  after  being  properly  notitied  of  the  pre- 
vious existing  contract,  he  failed  and  refused  to  discharge  the 
laborer,  but  still  kept  him  in  his  service. — S.  C 367 

6.  Same  ;  what  contracts  effected  by.— To  bring  a  contract  for  hire 
within  the  provisions  of  this  enactment,  the  whole  contract  must 
be  in  writing.  Contracts  by  parol,  although  valid  without  refer- 
ence to  this  enactment,  and  binding  upon  the  parties,  do  not  come 
within  the  protection  of  the  act. — iS.  0 367 

7.  Same;  rights  of  parties  to  contract  for  labor.— In  such  contracts 
for  labor,  as  in  other  contracts,  the  obligation  must  be  mutual,  and 
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if  such  contract  be  dissolved  for  any  legal  reasons,  the  laborer  can 
make  a  second  contract,  without  regard  to  the  first. — S.  C 367 

VI.       FOKGEBT. 

1.  Agent;  whal  competent  witness  to  prove. — The  agent  of  a  company 
to  whom  application  has  been  made  for  payment  of  a  forged  de- 
mand against  the  company,  is  a  competent  witness  to  prove  his 
agency,  in  a  prosecution  for  forgery  against  the  person  who  at- 
tempted to  collect  the  money. — Manaway  v.  The  State 375 

2.  Forged  instrument ;  must  he  produced  or  accounted  for. — The  instru- 
ment alleged  to  be  forged  must  be  produced  at  the  trial,  or  its  ab- 
sence satisfactorily  accounted  for. — S.  C .   375 

3.  Evidence;  what  admissible  as  part  of  res  gestce. — Genuine  papers 
of  the  same  kind  as  the  one  alleged  to  be  forged,  which  were  pre- 
sented with  it,  and  taken  from  the  accused  at  the  same  time,  are 
part  of  the  7'es  gestae,  and  admissible  as  evidence. — S.  C. 375 

4.  Mobile  Charitable  Association,  certificate  of;  what  necessary  to  sus- 
tain conviction  for  forgery  of. — To  sustain  a  charge  of  forging  a  cer- 
tificate of  subscription  purporting  to  be  made  by  the  Mobile  Char- 
itable Association,  the  first  payment  of  the  money  required  as  a 
condition,  precedent  to  the  right  of  the  company  to  set  up  a  lot- 
tery, must  be  shown.  But  it  is  not  necessary  to  show  that  subse- 
quent payments  required  have  been  made. — S.  C 375 

VII.     Habeas  Coepus. 

1.  Application  for  habeas  corpus;  oath  of  facts  other  than  those  re- 
quired by  statute,  immaterial  on. — On  an  indictment  for  perjury, 
the  oath  of  the  accused,  that  "he  is  the  father  and  proper  custo- 
dian of  Catharine,  or  Kate,  a  colored  girl,"  made  upon  an  applica- 
tion for  a  writ  of  habeas  corpus,  to  inquire  into  the  imprisonment 
or  restraint  of  said  Catharine,  though  false,  is  not  enough  to  sustain 
a  conviction  for  perjury  on  said  oath.  Such  oath  is  immaterial  on 
such  application;    it  isnot  one  of  the  jurisdictional  facts  required 

by  statute. —  Gibson  v.  The  State 17 

2.  Habeas  corpus ;  application  for  writ,  how  must  proceed. — An  ap- 
plicant for  a  writ  of  habeas  corpus  must  proceed  hy  petition,  which 
must  be  signed  by  the  party  applying  for  the  writ,  or  by  some  per- 
son in  his  behalf ;  and  the  petition  must  be  verified  by  the  oath 
of  the  applicant,  to  the  effect  "that  the  statements  therein  con- 
tained are  true,  to  the  best  of  his  knowledge,  information  and  be- 
lief," and  if  any  other  statement,  than  those  required  by  law,  be 
introduced  into  the  petition,  they  can  not,  though  false,  be  made 
matter  of  substance,  so  that  peijury  may  be  assigned  of  an  oath 
verifying  said  petition. — S.  C , 17 

3.  Defendant;  when  will  be  discharged  on  reversal. — If  the  matter  al- 
leged in  such  petition  may  be  stricken  out  as  immaterial,  and 
there  is  nothing  else  of  the  oath  left,  the  cause  will  not  be  re- 
manded, but  the  defendant  will  be  discharged  on  reversal. — Re- 
vised Code,  §4316.— -S.  C 17 
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■4.  Murder  ;  presumption  in  relation  to  prisoner  accused  of  an  applica- 
tion/or bail. — On  an  application  for  bail  by  a  prisoner,  who  is  shown 
to  be  under  indictment  for  murder,  he  is  presumed  to  be  guilty 
of  the  charge  in  the  highest  degree,  and  that  presumption  must  be 
overcome  by  proof. — Ex  parte  Vaughan 417 

Vlll.      ISDICTMEJIT. 

1.  Indictment;  when  demurrable.— A.  count  of  the  indictment  in  the 
following  words,  viz. :  "  The  grand  jury  of  said  county  charge  that, 
before  the  finding  of  the  indictment,  Gsesar  Williams  feloniously 
took  and  carried  away  a  certain  paper  writing,  commonly  called  a 
cotton  receipt,  issued  by  E.  M.  Byrne  &  Co.,  a  firm  composed  of 
E.  M.  Byrne  and  Henry  H.  Bender,  and  dated  December  4th,  1869, 
numbered  938,  and  issued  to  M.  David  McDonald  for  the  receipt  of 
one  bale  of  cotton  marked  [m.  d  ],  and  weighing  (524)  five  hun- 
dred and  twenty-four  pounds,  of  the  value  of  more  than  one 
hundred  dollars,  the  property  of  said  M.  David  McDonald,  against 
the  peace  and  dignity  of  the  State  of  Alabama,"  is  demurrable, 
because  it  is  too  uacertain  whether  any  value  of  the  property 
stolen  is  alleged  or  not.  The  allegation  of  value  here  may  as  well 
apply  to  the  bale  of  cotton  as  to  the  receipt — Ceeaar  Williams  v. 
The  State 396 

2.  Indictment ;  tchen  defective. — An  indictment  which  charges  that 
the  defendant  "did  distill  vinous  or  spirituous  liquors  without  li- 
cense and  contrary  to  law,"  fails  to  allege  a  violation  of  the  revenue 
act  of  186d,  requiring  a  license  for  engaging  in  or  carrying  on 
certain  occupations.  — Johnson  v.  The  State 414 

3.  Occupation  or  vocation  ;  what  necessary  to  constitute. — To  constitute 
occupation  or  vocation,  some  time  during  which  it  is  prosecuted 
is  a  necessary  ingredient.  It  need  not  be  protracted,  but  must  not 
be  momentary.  The  intention  of  the  party  must  govern,  and  this 
must  be  ascertained  by  the  jury. — S.  C 414 

4.  Indictment  jointly  for  same  offense ;  when  no  conviction  can  be  had 
under. — Where  two  persons  are  jointly  indicted  for  the  same  offense, 
if  the  proof  shows  the  commission  of  the  ofifense  severally,  by 
each,  there  can  be  no  conviction  of  either  or  both. — S.  C 4J4 

5.  Indidment,  containing  but  one  count,  for  malicious  injury  to  a  ^^mare 
and  an  ox'';  tchat  proper  charge  on  trial  of. — On  the  trial  of  an  in- 
dictment for  malicious  mischief,  containing  but  one  count  for  an 
injury  to  "a  mare  and  an  ox,"  proven  to  have  been  committed  at 
different  times,  it  is  arror  to  refuse  to  charge  that  "if  the  State 
had  failed  to  prove  that  the  mare  and  ox  were  injured  at  the  same 
time,  or  so  near  each  other  as  to  constitute  the  same  offense,  then 
the  defendant  is  not  guilty  as  charged  in  the  indictment " — Bur- 
gess V.  State 190 

6.  Same;  when  charge  must  be  proved  as  laid. — An  indictment  for 
malicious  mischief  should  charge  such  offenses  in  two  counts,  or 
in  the  alternative  in  the  same  count ;  or  the  charge  must  be  proved 

as  laid.— 5.  C 190 
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7.  Indictment  under  §  3577  of  Revised  Code  ;  when  sufficient. — An  in- 
dictment under  §  ii577  of  the  Revised  Code,  lor  "  disclosure  of 
indictment  by  officer  of  court  or  grand  juror,"  is  sufficient  if  it 
pursues  the  form  of  the  statute,  and  is  in  form  analogous  to  the 
forms  prescribed  in  the  Revised  Code. —  Wliite  v.  State 400 

8.  §3577  of  Revised  Code,  deputy  sheriff;  "officer  of  court"  within 
meaning  of. — A  deputy  sheriff  is  an  "officer  of  court"  within  the 
meaning  of  §  3577  of  the  Revised  Code.— /S.  C 409 

9.  Same:  what  necessary  to  convict  under- — The  intent  to  disclose  must 
accompany  the  act  of  disclosure,  in  order  to  justify  a  conviction 
under  said  section.  (Saffold,  J.,  dissenting,  held,  that  there  was  no 
error  in  refusing  the  second  charge,  and  that  the  judgment  should  he 
affirmed.)--S.  C 409 

10.  Same;  what  not  necessary  to  allege  in  indictment  for  rape. — An  in- 
dictment for  rape,  under  the  form  given  in  the  Revised  Code,  is 
good  ;  it  is  not  necessary  to  charge  that  the  carnal  knowledge  of 
the  female  was  against  her  will. — Leoni  v.  State 110 

11.  Accused;  right  of,  to  he  present  during  prosecution. — In  all  crimi- 
nal prosecutions  in  the  courts  of  this  State,  the  accused  has  the 
right  to  be  heard  by  himself  and  counsel,  or  by  either,  and  for  this 
purpose  he  must  be  present  in  court,  whenever  any  action  is  taken 
in  the  prosecution,  for  the  purpose  of  allowing  him  to  be  heard, 
should  he  desire  it,  except  when  orders  are  made  for  a  continuance, 
when  accused  fails  to  appear,  or  of  a  like  character,  which  are  gov- 
erned by  the  discretion  of  the  court. — Ex  parte  Bryan 402 

12.  Reven'sal ;  tvhat  not  sufficient  cause  for. — The  use  of  the  word 
"charged"  in  an  indictment,  instead  of  the  word  "charge,"  if  the 
indictment  is  otherwise  formal,  is  not  such  a  defect  as  will  justify 
a  reversal  after  verdict  in  the  court  below,  the  objection  being 
made  for  the  first  time  in  the  supreme  court  on  appeal. — Brazier 

V.  The  State 387 

IX.    Jeopardy. 

1.  Jeopardy  ;  word  as  used  in  the  constitution  defined  and  explained. — The 
constitution  of  this  State  forbids  that  any  person  shall,  for  the  same 
offense,  be  twice  put  in  jeopardy  of  life  or  limb.  The  jeopardy  here 
meant  is  that  which  arises  on  the  final  trial  upon  a  charge  for  a 
criminal  offense,  and  it  commences  as  soon  as  the  parties  are  at 
issue  upon  a  sufficient  indictment,  and  the  case  is  submitted  to  the 
jury  for  their  verdict.  After  this  is  done,  the  State  can  not  enter 
a  nolle  prosequi  without  the  consent  of  the  defendant.  If  this  is 
done,  the  defendant  is  entitled  to  be  discharged  as  upon  an  acquit- 
tal, and  this  court  will  so  discharge  him. — Grogan  v.  The  State 9 

X.    Labceny. 

1.  Larceny,  indictment  for  ;  what  charge  should  he  given  on  trial  of. 
On  the  trial  of  an  indictment  for  grand  larceny,  where  the  testimony 
against  the  accused  is  chiefly  circumstantial,  a  charge  asked  by  the 
prisoner,    "that   innocence  should  be  presumed  until  the  case 


INDEX.  761 

CRIMINAL  law-Continued. 

proved  against  the  prisoner,  in  all  its  material  circumstances,  is 
beyond  any  reasonable  doubt  ;  and  that  the  evidence  ought  to  be 
strong  and  cogent,  to  find  the  defendant  guilty  as  charged,"  is 
proper  and  should  be  given. — Moorer  v.  The  State 15 

XI.       LOTTEKIES.. 

1.  Act  to  regulate;  what  does  not  authorize. — The  act  to  regulate  lot- 
teries in  this  State  does  not  authorize  the  commissioner  of  lotteries 
to  issue  licenses  for  the  establishment  of  lotteries,  or  such  enter- 
prises in  this  State.  Lotteries,  and  enterprises  in  the  nature  of 
lotteries,  can  only  be  established  by  law. — Eislava  v.  The  State 406 

2.  Same;  ''keno,"  not  within  the  meaning  of. — The  game  called  "ke- 
no,''  although  a  game  decided  by  lot  or  chance,  is  not  a  lottery  un- 
der the  act  to  regulate  lotteries  ;  and  to  bet  at  it,  in  this  State,  is 
forbidden  by  statute  and  is  punishable  as  a  crimie. — Revised  Code, 
§3622.— <S.  C 406 

Xn.     Malicious    Mischief. 

1.  Lididment,  containing  but  one  count,  for  malicious  injury  to  a  "mare 
and  an  ox;"  what  proper  charge  on  trial  of. — On  the  trial  of  an  in- 
dictment, far  malicious  mischief,  containing  but  one  count  for  an 
injury  to  "a  meure  and  an  ox,"  proven  to  have  been  committed  at 
different  times,  it  is  error  to  refuse  to  charge  that  "if  the  State  had 
failed  to  prove  that  the  mare  and  ox  were  injured  at  the  same  time, 
or  so  near  each  other  as  to  constitute  the  same  oflfense,  then  the 
defendant  is  not  guilty,  as  charged  in  the  indictment.  — Burgess  v. 
The  State 190 

2.  Same;  when  charge  must  be  proved  as  laid. — An  indictment  for  ma- 
licious mischief  should  charge  such  offenses  in  two  counts,  or  in 
the  alternative  in  the  same  count;  or  the  charge  must  be  proved 

as  laid.— 5.  C. 190 

3.  Malicious  injury  to  animals;  what  essential  ingredient  of . — Malice 
towards  the  owner  is  an  essential  ingredient  of  the  offense  of  ma- 
licious injury  to  animals. — Ilobson  v.  The  State 380 

4.  Same;  ichen  malice  may  be  inferred. — When  the  injury  is  unlaw- 
fully committed,  requisite  malice  may  be  inferred  from  the  instru- 
ment used,  the  wantonness  of  the  deed,  and  any  attendant  circum- 
stances which  would  justify  the  inference  in  other  crimes  where 
malice  is  a  necessary  constituent. — S.  C 380 

XIII.       !&IlSDEM£AN0BS. 

1.  Misdemeanors ;  murder,  voluntarily  ti  kill  one  accused  offorjlying. 
In  misdemeanors  it  will  be  murder  to  kill  voluntarily  the  party  ac- 
cused for  flying  from  the  arrest,  though  he  can  not  be  otherwise 
overtaken,  and  though  there  be  a  warrant  to  apprehend  him. —  Wil- 
liams r.  The  State 41 

51 
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XIV.      MUKDEE, 

1.  Indictment  for  ;  presumption  in  relation  to  prisoner  accused  of,  on  ap- 
plication for  bail. — On  an  application  for  bail  bj'  a  prisoner,  who  is 
shown  to  be  under  indictment  for  murder,  he  is  presumed  to  be 
guilty  of  the  charge  in  the  highest  degi-ee,  and' that  presumption 

must  be  overcome  by  proof. — Ex  parte  Vaughan 417 

2,  Murder;  voluntarily  to  kill  one  accused  of,  for  flying. — In  misde- 
meanors, it  will  be  murder  to  kill  voluntarily  the  party  accused  for 
flying  from  the  arrest,  though  he  can  not  be  otherwise  overtaken, 
and  though  there  be  a  warrant  to  apprehend  him. —  Williams  v.  The 
State 41 

XV.     Perjury. 

1.  Application  for  habeas  corpus;  oath  of  fads  other  than  those  re- 
quired by  statute,  immaterial  on. — On  an  indictment  for  perjury, 
the  oath  of  the  accused,  that  "he  is  the  father  and  proper  custo- 
dian of  Catharine,  or  Kate,  a  colored  girl,"  made  upon  an  applica- 
tion for  a  writ  of  habeas  corpus,  to  inquire  into  the  imprisonment 
or  restraint  of  said  Catharine,  though  false,  is  not  enough  to  sustain 
a  conviction  for  perjury  on  said  oath.  Such  oath  is  immaterial  on 
such  application  ;    it  is  not  one  of  the  jurisdictional  facts  required 

by  statute. —  Gibson  v.  The  State 17 

2.  Habeas  corpus ;  application  for  writ,  how  must  proceed. — An  ap- 
plicant for  a  writ  of  habeas  corpus  must  proceed  by  petition,  which 
must  be  signed  by  the  party  applying  for  the  writ,  or  by  some  per- 
son in  his  behair ;  and  the  petition  must  be  verified  by  the  oath 
of  the  applicant,  to  th.^  effect  "that  the  statements  therein  con- 
tained are  true,  to  the  best  of  his  knowledge,  information  and  be- 
lief," and  if  any  other  statement,  than  those  required  by  law,  be 
introduced  into  the  petition,  they  can  not,  though  false,  be  made 
matter  of  substance,  so  that  perjury  may  be  assigned  of  an  oath 
verifying  said  petition.  — S.  C 17 

3.  Defendant;  when  will  be  discharged  on  reversal. — If  the  matter  al- 
leged in  such  petition  may  be  stricken  out  as  immaterial,  and 
there  is  nothing  else  of  the  oath  left,  the  cause  will  not  be  re- 
manded, but  the  defendant  will  be  discharged  on  reversal. — Re- 
vised Code,  §4316.— ,S.  C 17 

4.  Perjury;  when  one  can  not  be  charged  on  affidavit  for  attachment. 
Perjury  can  not  be  charged  on  an  affidavit,  made  before  the  clerk 
of  the  circuit  court  for  the  issuance  of  an  attachment,  unless  the 
affidavit  asserts  the  facts  required  by  the  statute  authorizing  the 
process,  and  these  statutory  facts  are  alleged  to  be  false. — Hood  v. 
The  State 81 

5.  Terjwry ;  definition  of. — Perjury  is  a  corrupt,  willful,  false  oath 
taken  in  a  judicial  proceeding  in  regard  to  any  matter  or  thing  ma- 
terial to  a  point  involved  in  the  proceeding.  The  advice  of  the  at- 
torney who  prepared  the  oath  and  advised  the  accused  to  take  it, 
is  competent  to  show  what  was  said  and  done  at  the  time  the  oath, 
alleged  to  be  false,  was  sworn  to,  for  the  purpose  of  showing  an 
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absence  of  corrupt  inteiit,  or  that  the  accased  was  miBled  or  mis- 
taken.—5.  C. 81 

6.  /Same.— Generally,  an  oath  to  sustain  a  charge  of  perjury  must  not 
only  be  untruthful,  but  it  must  also  be  corrupt,  unless  the  statute 
otherwise  directs. — S.  C 81 

XVL     Kape. 

1.  Indictment  for  rape  ;  what  need  not  charge. — An  indictment  for 
rape,  under  the  form  in  the  Revised  Code,  is  good.  In  such  an  in- 
dictment, it  is  not  necessary  to  charjje  that  the  carnal  knowledge 

of  the  female  was  "against  her  will.'' — Leoiii  v.  The  State 110 

2.  Same  ;  what  evidenre  not  admissible  as  evidence  of  guilt  on  trial  of. — 
On  the  trial  of  an  indictment  for  rape,  it  is  proper  to  prove  what 
complaint  was  made  by  the  prosecutrix,  and  in  support  of  such 
proof,  the  testimony  of  a  witness,  to  whom  complaint  was  made,  as 
to  how,  when,  where,  and  what  complaint  was  made,  was  right- 
fully admitted  ;  but  where  the  guilt  of  the  accused  depended  solely 
upon  the  evidence  of  the  prosecutrix,  the  testimony  of  a  witness 
as  to  prosecutrix's  showing  witness  a  garment  with  blood  and  mud 
upon  it,  which  prosecutrix  said  was  worn  by  her  at  the  time  of  the 
rape,  (the  witness  not  knowing  any  fact  about  the  garment  having 
been  worn  as  stated,  nor  connecting  it  with  any  fact  known  to  the 
witness  as  pointing  to  the  guilt  of  the  defendant, )  although  a  part 
of  the  complaint,  and  for  that  purpose  admissible,  when  so  limit- 
ed, was  not  evidence  of  guilt,  but  mere  hearsay,  and  should  have 
been  rejected  as  proof  of  guilt. — S.  C. 0 110 

XVII.     Sentence. 

1^  Punishment ;  when  leaving  to  jury  to  fix,  is  error.  — When  it  is  made 
by  law  the  duty  of  the  court  to  fix  the  punishment  on  conviction 
of  an  offense,  and  the  court  leaves  it  to  the  jury  to  fix  such  punish- 
ment, it  is  such  an  error  as  will  work  a  reversal  of  the  conviction 
and  sentence. — Leoni  v.  State 110 

2.  §  3577;  conciclion  under,  whit  necessary  to  secure. — Under  an  in- 
dictment under  §  3577  for  disclosure  of  indictment,  &c„  the  intent 
to  disclose  must  accompany  the  act  of  disclosure,  in  order  to 
justify  a  conviction  under  said  section. —  White  v.  State 409 

2.  Indictment  jointly  for  same  offense;  when  no  conviction  can  be  had 
under. — Where  two  persons  are  joiutly  indicted  for  the  same  of- 
fense, if  the  proof  shows  the  commission  of  the  offense  severally, 
by  each,  there  can  be  no  conviction  of  either  or  both. — Johnson  v. 
The  State 4.H 

4.  Judgment,  motion  in  arrest  of;  must  be  disposed  qf,  in  criminal  case, 
before  sentence. — In  a  criminal  case,  a  motion  in  arrest  of  judgment 
must  be  finally  disposed  of — it  must  be  overruled  or  allowed — be- 
£ore  the  court  proceeds  to  pronounce  sentence  against  the  accused. 
Sood  f.Siat« 81 
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1.  CuHtom,  evidence  of ;  ichat  does  not  constitute  requisites  of. — An  al- 
leged custom,  that  has  its  origin  only  sonae  three  or  four  years 
before,  is  not  such  a  legal  custom  as  will  displace  the  general  law. 
Such  an  alleged  custom  must  want  all  the  necessary  requisites 
and  elements  of  a  good  custom.  It  certainly  wanted  antiquity; 
and  must  also  have  wanted  certainty,  consent,  obligation,  and  the 
other  elements  of  a  good  custom.  Evidence  offered,  therefore,  to 
prove  that  at  the  time  of  hiring  a  slave,  there  was  a  general, 
notorious,  custom  in  the  neighborhood  and  county  in  which  said 
hiring  was  made,  that  where  the  word  dollars  was  used  in  con- 
tracts, and  nothing  said  of  the  kind  of  dollars,  the  parties  under- 
stood and  meant  Confederate  money,  was  properly  rejected,  on 
motion  of  the  party  against  whom  it  was  offered. — Bvford  et  al.  v. 
Tucker 89 

2.  Commission  merchant;  when  liable  for  interest  on  balance  remain- 
ing in  his  hands. — A  commission  merchant  is  liable  for  iuterest  on  a 
balance  in  his  hands  in  favor  of  his  principal,  in  the  absence  of 
proof  of  some  contract  or  usage  of  trade  to  the  contrary. — Price 
Williams  ifc  Sons  v.    McConicQ 627 

DAMAGES. 

1.  Agreement  to  deliver  propei'iy,  action  for  damages  for  breach  of 
when  ;  seizure  of,  by  Confederate  officer  no  defense  against. — T.  and 
U.  had  a  controversy  about  the  ownership  of  a  horse.  T.  threat- 
ened to  inform  a  Confederate  officer  that  it  was  property  of  the 
government,  it  T)eing  branded  U.  S.;  whereupon,  XT.,  to  find  out 
the  Confederate  officer's  intention  in  relation  to  the  horse,  and  not 
to  induce  him  to  seize  it,  went  to  see  him,  and  was  told  by  the  quar- 
termaster that  he  would  seize  the  horse.  After  this,  U.  informed 
T.  of  all  that  occurred,  and  T.  and  U.  agreed  to  arbitrate  the 
matters  in  dispute,  and  an  award  was  rendered  that  T.  deliver  the 
horse  to  U„  which  was  accepted  by  T.  and  V.,—Held,  that  it  was  no 
defense  to  T.,  in  an  action  by  U.  against  him  on  the  agreement, 
that  a  Confederate  quartermaster  seized  the  horse  on  informa- 
tion gained  from  U.  on  his   visit  to  him. — Toole  v.  Urquhart 647 

2.  Trover  and  detinue,  in  action  of;  value  of  property,  at  what  time  as- 
sessed.— In  detinue,  as  in  trover,  the  jury  may  assess  the  value  of 
the  property  at  any  time  between  the  demand  and  the  trial.  — Freer 

el  al.  V.  Cowles  et  al 314 

3.  Damages  for  detention;  what  may  be  considered,  in  determining. — 
The  deterioration  of  the  property  from  use,  in  addition  to  the  an- 
nual rent  or  hire,  may  be  considered  by  the  jury  in  estimating  the 
damages  for  the  detention. — S.  C 314 

DEED. 

1.  Deed,  notice  of  intention  to  execute  ;  what  not  notice  of. — Notice  of 
an  intention  to  execute  a  deed,  is  not  notice  of  the  contents  of  the 
deed  as  executed, — Fonder  v.  SqoU. ,.,.....,.,.....  241 
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2.  Same;  purchaser,  what  chargeable  with  notice  of. — The  purchaser 
is  chargeable  with  notice  of  every  thing  that  appears  on  the  face  of 
the  deeds  in  the  chain  of  his  title,  biit  he  is  not  bound  to  enquire 
into  collateral  circumstances. — liurch  v.  Carter 115 

3.  Different  written  instruments  ;  when  will  be  presumed  to  evidence  but 
a  single  contract. — When  two  instruments  of  writing  ai;e  executed 
on  the  same  day,  relate  to  the  same  subject-matter,  and  one  refers 
to  the  other,  the  presumption  is  that  they  evidence  but  a  single 
contract.  -Byrne  v.  Marshall 355 

4.  Fee  absolute  upon  condition,  ^c;  what  instrument  creates. — J.  being 
indebted  to  M.,  convej'ed  to  him  certain  real  estate  in  payment, 
and  received  from  him  at  the  same  time  a  writing,  not  under  seal, 
nor  attested  or  acknowledged,  to  which  M.  bound  himself  to  leave 
the  property  under  J.'s  control  and  possession  for  three  years,  with 
the  privilege  of  selling  any  or  all  of  it,  and  retaining  whatever 
amount  he  realized  by  such  sale  over  the  valuation  placed  upon 
such  portion  in  the  sale  to  M.  and  the  taxes  and  interest, — Held, 
that  M.'s  estate  in  the  property  was  a  fee  absolute,  upon  condition 
of  divestiture  by  a  sale  by  J.,  within  the  time  specified,  and  as  to 
a  purchaser  from  J.,  the  latter  was  to  be  considered  the  absolute 
owner,  and  that  the  formalities  of  the  execution  of  the  conveyance 
attached  to  the  writing. — S.  C 355 

DECLAEATION. 

See  Evidence  and  Estoppel. 

DEVASTAVIT. 
See  Executoks  and  Adhinistratobs. 

DEPOSITIONS. 

1.  Deposition,  suppression  of;  tchen  tcill  not  be  allowed,  unless  adverse 
liarty  shows  actual  injury. — The  suppression  of  a  deposition,  on 
motion  of  the  adverse  party,  because  the  witness  had  been  fur- 
nished with  a  copy  of  the  interrogatories,  and  cross-interrogatories, 
before  the  examination  by  the  commissioner,  will  not  be  allowed, 
unless  the  party  complaining  shows  actual  injury  to  him  by  such 
practice.  In  such  a  case  error  will  not  be  presumed. — Goodrich  v. 
Goodrich 671 

2.  Same;  English  orders  and  rules  of  practice ;  how  regarded. — The 
English  orders  and  rules  of  chancery  practice,  in  such  cases,  are 
not  to  be  regarded  as  peremptory,  but  only  ''as  furnishing  proper 
analogies  to  regulate  the  practice"  in  our  courts. — Chancery  Rule  7, 
Revised  Code,  p.  8^4.— «S.  C 671 

3.  Deposition,  suppression  of;  when  failure  or  refusal  of  icitness  to  an- 
swer interrogatories  tcill  not  he  cause  for. — The  refusal  or  failure  of  a 
■witness  to  answer  a  question,  addressed  to  her  on  an  examination 
before  the  commissioner,  will  not  be  held  a  sufficient  reason  to  sup- 
press suck  deposition  on  motion  of  the  adverse  party,  when  it  ap- 
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pears  that  the  interrogatory  is  sufficiently  answered  in  another  por- 
tion of  the  deposition,  or  that  the  answer  would  be  immaterial  on 
the  trial  on  the  merits  of  the  cause.— 5.  C. 671 

4.  Deposition  ;  when  icill  be  suppressed. — A  deposition,  taken  on  in- 
terrogatories, without  giving  the  adverse  party  the  notice  required 
by  section  2718  of  the  Revised  Code,  will  be  suppressed,  unless  it 
be  shown  that  the  party  to  whom  notice  is  required  to  be  given, 
under  the  provision  of  said  section,  resides  out  of,  or  is  absent  from, 
the  county.  If  the  adverse  party  be  a  corporation,  then  it  must  be 
shown  that  the  domicil  or  place  of  business  of  the  body  corporate 
is  not  in  the  county,  and  that  it  has  no  officer,  or  agent  or  attorney 
of  record,  within  the  county,  to  whom  notice  maj'  be  given.— Oj- 
ford  Iron  Co.  v.  Quinchetf. 487 

5.  Same  ;  motion  to  suppress,  when  in  time. — A  motion  to  suppress  a 
deposition  so  taken,  is  in  time  if  made  after  the  parties  have  an- 
nounced themselves  ready  lor  trial,  but  before  the  trial  is  in  fact 
commenced.— /S.    C 487 

6.  Deposition,  takimj  of ;  when  irregular,  what  tciU  not  cure  irregularity 
of. — It  is  irregular  for  the  plaintiff  to  take  a  deposition  in  a  cauge 
before  the  defendant  is  in  court,  by  the  service  of  process  on  him 
personally  or  by  the  attachment  of  his  estate,  or  in  some  other  le- 
gal way  ;  and  such  irregularity  will  not  be  cured  by  a  subsequent 
voluntary  appearance. — S.  C 487 

DISCONTINUANCE. 

1.  Discontinuance  ;  what  will  operate  as. — Where  several  executors  or 
administrators  are  sued,  service  of  summons  on  one  is  sufficient, 
and  a  discontinuance,  without  cause  apparent  on  the  record,  as  to 
one,  will  be  a  discontinuance  of  the  action. — Huffman,  Adm'r,  Da- 
vison. Gd'n 273 

2.  Discontinuance;  what  not  equivalent  to. — The  death  of  one  of  sev- 
eral defendants  served  with  ijrocess,  in  action  of  debt  on  a  bond 
or  note  executed  by  several  persons,  and  the  abatement  of  the  suit 
as  to  such  deceased  defendant,  does  not  discontinue  the  whole  ac- 
tion. — Garrett  et  al.  r.   Lynch,    Adm'r 324 

3.  Same;  definition  of. — A  discontinuance  is  an  unauthorized  dismis- 
sal  of  the  suit  as  to  one  of  several  defendants  who  have  been  served 
with  process.  The  death  of  one  of  the  defendants,  and  the  abate- 
ment of  the  suit  as  to  him,  does  not  have  this  effect. — S.  C 324 

DOWER. 

1,  Allotment  of;  jurisdiction  of  prohate  judge. — The  judge  of  probate 
may  cause  an  assignment  of  dower  to  be  made,  when  this  can  be 
done  by  metes  and  bounds,  without  injustice,  whether  the  lands 
have  been  aliened  by  the  husband  or  not. — Stiodgrass  v.  Clark. . . .   198 

2.  Same  ;  when  probate  judge  must  decline  jurisdiction. — But  when  the 
lands  have  been  aliened  by  the  husband,  and  the  wife  has  not  re- 
linquished her  dower,  then  if  an  assignment  can  not  be  made  by 
metes  and  bounds,  without  injustice,  the  judge  of  probate  must  de- 
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cline  jarisdiction,  and  ftpplication  must  be  made  to  the  court  of 
chancery.  — S.  C 198 

3.  Improvements  on  lands;  what  not  sufficient  to  oust  jurisdiction  of 
probate  judge. — Clearing  up  and  putting  in  cultivation  nine  or  ten 
acres  of  land  on  a  tract  of  160  acres,  and  building  some  houses 
thereon,  is  not  enough  to  oust  the  jurisdiction  of  the  judge  of  pro- 
bate, unless  it  be  shown  that  an  assignment  of  dower,  by  metes 
and  bounds,  would  be  unjust.  This  cotirt  will  not  presume  against 
the  decree  of  the  judge  of  probate,  that  such  assignment  can  not 

be  made.    There  most  be  clear  proof  that  it  would  be  unjust. — S.  C.  198 

4.  What  act  barred,  in  1840. — If  the  wife  joined  with  the  husband  in 
a  deed  in  this  State,  made  in  1840,  this  bars  her  dower  in  the  land 
conveyed  by  such  deed. — S.  C, 198 

-5.  Bill  in  chancery  ;  what,  not  itithout  equity. — A  bill  in  chancery  by 
the  widow  to  recover  the  rents  of  her  dower  interest  from  the  death 
of  the  husband  to  the  assignment  of  her  dower,  is  not  objectiona- 
ble for  want  of  equity. —  Boyd  v.  Hunter 705 

6.  Same;  lohat  not  multifarious. — It  is  not  multifarious,  because  a 
demand  for  the  rents  derived  from  a  lease  made  by  the  husband  is 
joined  with  a  claim  for  rents  against  the  administrators  personally, 
accrued  before  and  after  the  allotment  of  dower. — S.  C 705 

7.  Same ;  in  what  suit,  heirs  of  decedent,  are  not  necessary  parties 
defendant. — Tue  heirs  at  law  of  the  decedent  are  not  necessary 
parties  defendant  with  the  administrators,  to  a  suit  against  the  lat- 
ter by  the  widow  for  the  rents  of  her  dower  interest  after  its  assign- 
ment.— S.  C 705 

8.  Same;  what  not  misjoinder  of  parties. — Nor  is  it  a  misjoinder  of  par- 
ties to  unite  the  tenants  of  the  administrators  with  them  as  defend- 
ants.—5.   C 705 

9.  Same;  when  equity  will  settle  matters  of  account  which  are  enforce- 
able at  laic. — The  jurisdiction  of  equity  having  attached,  that  court 
will  complete  justice  between  the  parties  by  settling  an  account  for 
rent  due  by  the  tenants,  up  to  the  termination  of  the  defendant's 
possession,  although  such  rents  might  be  recovered  at  law, — S.  C.  705 

10.  Administrators,  how  liable  for  rents  to  doicress. — The  administra- 
tors, in  this  case,  are  liable  as  such  for  the  rents  accrued  under 
the  husband's  lease,  and  personally  for  those  arising  under  the 
lease  made  by  them. — S.  C. 705 

11.  Administrators,  tenants  of;  how  liable  to  dowress  for  rents. — The 
tenants  of  the  administrators  are  liable  to  the  dowress  for  the 
rents  not  paid  by  them  at  the  date  of  the  assignment  of  dower, 
and  for  such  as  may  afterwards  accrue  during  the  continuance  of 
their  possession. — H.  C 705 

12.  Estate  for  years ;  how  effects  a  title  of  dower. — An  estate  for 
years  interposes  no  impediment  to  a  title  of  dower,  and  if  rents 
be  reserved  to  the  use  of  the  husband  the  widow  is  entitled,  upon 
endowment,  to  a  proportionate  part  of  such  rent. — S.  C .' 705 
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I.    Appeal — When  Lies. 

1.  Appeal;  what  such  final  judgmeni  as  will  authorize. — An  order  of 
the  circuit  court  setting  aside  and  annulling  a  judgment  rendered 
by  it  at  a  previous  term,  and  taxing  the  plaintifif  with  costs,  is  such 
a  final  judgment  as  will  authorize  an  appeal  to  this  court. — Albrit- 
ton,  Guard'n,  v.  Canterberry  et  al 290 

2.  Same. — An  order  of  the  circuit  court,  setting  aside  and  vacating, 
on  motion  of  the  defendant,  a  judgment  rendered  at  a  previous 
term,  is  a  final  judgment  upon  which  an  appeal  will  lie. — S.  C. 290 

3.  Same. — Dismissing  a  case  out  of  court  for  want  of  prosecution, 
and  taxing  plaintiff  with  the  costs,  is  a  final  judgment  which  will 
authorize  an  appeal  to  this  court. — S.  C 290 

II.    Appeal — When  does  not  Lie. 

1.  Appeal ;  ichen  does  not  lie. — An  order  of  the  circuit  court,  setting 
aside  a  judgment  rendered  by  it  at  a  previous  term,  and  granting  a 
new  trial,  is  not  a  final  judgment,  and  will  not  authorize  an  appeal. 
Lawson  v.  Moore 274 

2.  Same;  what  not  such  a  final  judgment  as  will  support. — An  order  of 
the  city  court  of  .Montgomery,  overruling  a  motion  to  set  aside  an 
order  of  said  court,  made  at  a  previous  term  thereof,  granting  a 
new  trial  on  a  judgment  of  that  court  under  ordinance  No.  39  of 
the  convention  of  J  867,  is  not  a  final  judgment,  upon  which  an  ap- 
peal can  be  taken.    An  appeal  on  such  an  order  will  be  dismissed, 

on  motion  of  the  appellee. — Hatchett  el  al.  v.  Milner  et  al. 224 

3.  Same;  what  not  such  final  judgment  as  will  authorize. — The  error 
in  granting  a  new  trial  at  a  subsequent  term  of  the  court,  can  not 
be  corrected  by  an  appeal  to  this  court,  before  final  judgment ;  for 
the  reason,  that  an  order  granting  a  new  trial,  in  such  a  case,  is 
not  a  final  order  or  judgment.  The  remedy  to  avoid  such  an  erior, 
is  an  application  to  this  court  for  a  mandamus  to  require  the  judge 
or  court,  making  such  an  order,  to  vacate  and  set  aside  the  same. 

Ex  parte  Simi>i  Ex!r 248 

4.  Same  ;  what  can  be  brought  to  this  court  on  appeal.— Only  ih^,  record 
up  to  the  final  judgment,  including  the  record  of  the  final  judg- 
ment itself,  can  be  brought  to  this  court  on  appeal  from  such  final 
judgment.     What  happens  after  the  final  judgment,  in  the  court 

t  below,  except  a  correction  nunc  pro  tunc  of  the  judgment,  or  other 
proceedings  antecedent  to  the  judgment,  is  no  part  of  the  record 
upon  which  errors  can  be  assigned  in  this  court,  on  an  appeal  from 
such  final  judgment.  —Montevallo  Coal  Mining  Co.  v.  Reynolds 252 

5.  Same;  whenwillhe  dismissed. — If  the  final  judgment  in  the  court 
below  is  set  aside  on  motion  of  the  appellant,  and  a  new  trial 
granted  after  the  appeal  from  such  final  judgment,  and  whilst  the 
same  is  pending  in  this  court,  although  such  order  of  the  court 
below  may  be  erroneous,  such  appeal  will  be  dismissed  on  motion 
of  the  appellee,  in   this  court,  alter  the  grant  of  such  new  trial. 

s.  a .r: 252 
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6.  Appeal;  what  not  such  final  order  as  will  authorize. — Dismissing 
the  levy  of  an  attachment,  is  not  such  a  final  order  as  will  authorize 

an  appeal  to  this  court. — Bray  <fc  Brof.  v.  Laird 295 

7.  Quere  — Does  not  an  appeal  lie  from  the  final  order  of  the  judge  of 
probate  upon  a  proceeding  of  lunacy,  as  in  other  cases  of  the  final 
disposition  of  a  C'duse  ? — Fore  v.  Fore - 478 

in.  Pbactice  and  Pleading. 

1.  Judgment;  when  will  be  reversed  and  rendered. — Where  the  com- 
plaint claims  damages  against  an  acceptor  improperly,  and  the 
judgment  is  for  the  demand,  this  court  will  reverse,  and  render 
judgment  for  the  correct  amount,  at  the  cost  of  the  appellee. — 
Manning  v.  Kohn. 343 

2.  Appearance,  general ;  what  is  not,  and  can  not  have  effect  of. — An 
appearance  of  a  defendant  by  motion  to  dissolve  an  attachment  is 
not  a  general  appearance,  and  can  not  have  the  effect  of  one. — 
Moore  v.  Dickerson 485 

3.  Judgment  by  default,  entry  of;  when  will  be  treated  as  clerical  error. 
A  judgment  entry  that  the  parties  came  by  their  attorneys,  will  be 
treated  as  a  clerical  error  on  appeal,  when  the  bill  of  exceptions 
shows  that  the  defendants  made  default. — S.    C 485 

4.  Reversal;  what  not  sufficient  cause  for. — The  use  of  the  word 
"charged"  in  an  indictment,  instead  of  the  word  "charge,"  if  the 
indictment  is  otherwise  formal,  is  not  such  a  defect  as  will  justify 
a  reversal  after  verdict  in  the  court  below,  the  objection  being 
made  for  the  first  time  in  the  supreme  court  on  appeal,. — Brazier 

V.  The  State 387 

6.  Same. — On  appeal  in  a  criminal  case,  the  whole  record  is  to  be 
looked  to  in  order  to  enable  the  supreme  court  to  make  up  its 
judgment ;  and  if  the  whole  record  so  explains  itself  as  to  make  all 
the  parts  consistent,  a  cause  will  not  be  reversed  because  it  appears 
that  the  accused  was  indicted  by  the  name  of  Henderson  Brazier, 
but  applied  for  and  obtained  a  removal  of  the  trial  in  the  name  of 
John  H.  Brazier,  when  the  judgment  itself  shows  that  Henderson 
Brazier  and  John  H.  Brazier  are  the  same  person,  no  objection  or 
exception  being  made  in  the  court  below. — S.C.... 387 

6.  Submission  of  cause;  ichen  loill  not  be  set  aside. — After  assignment 
and  joinder  in  error,  and  the  submission  of  a  cause  in  this  court, 
the  revoking  of  the  order  of  submission  is  a  matter  of  grace,  rest- 
ing within  the  discretion  of  the  court.  A  motion  to  set  aside  the 
order  of  submission  by  one  of  the  parties  in  a  cause,  will  not  be 
granted,  when  it  may  \york  injustice  to  the  other  parties. — Noble  dh 
Bro.  et  al.  v.  CuUom  ^  Co.  et  al 554 

7.  Assignment  of  error;  what,  excludes  iiregularities  from  consideration. 
An  assignment  of  error  "that  the  court  erred  in  rendering  judg- 
ment as  shown  by  the  record,  "  without  any  other  assignment,  ex- 
cludes from  consideration  any  mere  irregularities  in  the  proceed- 
ings. — Curry,  Garnishee,  v.  Woodward ...  305 

52 
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8.  Complaint,  defects  in;  hoio  can  not  he  taken  advantage  of. — When 
the  complaint  shows  a  substantial  cause  of  action,  its  defects, 
which  would  have  been  available  on  demurrer,  can  not  be  taken 
advantage  of  on  error,  when  the  parties  were  present  in  the  court 
below,  and  failed  to  make  the  objection  there. —  Watson  et  al.  V8, 
Knight 358 

9.  Objection  ;  ichat  can  not  le  made  for  the  first  time  in  this  court,  hy 
party  appearing  in  courthdow. — In  a  proceeding  under  the  Revised 
Code,  to  erect  or  raise  a  dam,  the  objection  that  less  than  fifteen 
days  intervened  between  the  filing  of  the  application  and  the  in- 
quest of  the  jury,  can  not  be  raised,  for  the  first  time,  in  this 
court  by  a  party  who  appeared  in  the  primary  court  to  contest  the 
application,  and  there  omitted  to  make  the  objection. — Bush  v. 
Robinson 328 

10.  Facts,  existence  of  ;  what  sufficient  proof  of,  on  appeal. — When  an 
appeal  is  taken  upon  the  record  merely,  without  a  bill  of  excep- 
tions, it  is  sufficient  if  the  existence  of  a  fact,  necessary  to  uphold 
the  judgment  of  the  court  below,  appear  either  actually  upon  the 
record,  or  by  the  determination  of  the  court. — S.   C. 328 

H.  Error,  ivhai  can  not  he  raised  for  first  time  in  this  court. — The  cita- 
tion to  the  garnishee  in  an  attachment  suit,  varied  erroneously 
from  the  attachment  and  judgment,  in  describing  the  plaintiffs  as 
guardians  of  two  persons  instead  of  one  of  them  only, — Held,  the 
error,  if  one,  is  amendable,  and  can  not  be  raised  for  the  first 
time  in  this  court,  the  parties  having  failed  to  do  so  in  the  lower 
court. — Price  Williams  ^'  Sons  v.  McConico  el  al.,  Guardians 627 

12.  Judgment;  when  error  to  vacate,  at  a  suhsequent  term. — It  is  error 
for  a  circuit  court,  at  a  subsequent  term,  on  motion  of  defendant, 
to  vacate  a  judgment  in  favor  of  the  plaintifif,  and  to  declare  the 
same  null  and  void,  upon  the  alleged  ground  that  the  court  had 
no   jurisdiction    to    render    such   judgment. — Ex    Parte    Morris 

4-  Blair 361 

13.  Mandamus;  when  tclll  not  he  issued. — Such  judgment  is  a  final 
judgment,  upon  which  an  appeal  will  lie  to  this  court,  and  a  man- 
damus, or  rule  nisi  will  not;  be  issued  requiring  the  circuit  court  to 
set  aside  and  vacate  the  order  and  judgment  declaring  said  judg- 
ment null  and  void. — S.    V 361 

14.  Partnership,  suit  hy  ;  when  judgment  hy  default  is  erroi: — In  a  suit 
by  a  partnership,  in  the  firm  name  only,  neither  the  christian  nor 
surnames  of  the  persons  comprising  the  firm  appearing  in  the 
record,  nor  aught  else  in  the  proceedings  by  which  an  amendment 
might  be  made,  it  is  error  to  render  judgment  by  default. — Land- 
ford  V.  Patton,  Donegan  &  Co 585 

15.  Service  of  process;  tvho  may  lawfully  accept. — In  a  suit  against  a 
corporation,  any  officer,  agent  or  employee  thereof,  on  whom  the 
summons  and  complaint  may  be  executed,  is  competent  to  accept 
the  service. — Talladega  Ins.  Co.  v.  Woodward 287 

16.  Service  of  process,  acceptance  of  ;  what  not  evidence  of. — An  accept- 
ance of  service  by  one  as  secretary  of  the  corporation,  is  not  of  itself 
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sufficient  evidence  that  he  bears  that  relation  to  the  corpora- 
tion.—5.  C , . , . .  287 

17.  Judgment  entry,  recital  that  ''service  teas  proven  to  satisfaction  of 
the  court"  ;  how  construed. — A  recital  in  the  judgment  entry  that 
'•service  was  proven  to  the  satisfaction  of  the  court,"  will  be  in- 
tended to  mean  that  oup  who  accepted  service  as  secretary  of  a  cor- 
poration, was  shown  by  the  proof  to  have  been  such  secretary,  in 
order  to  sustain  the  judgment. — iS.  C 287 

]8  Executors  and  administrators  ;  service  of  process  on. — Where  sev- 
eral executors  or  administrators  are  sued,  service  of  summons  on 
.one  is  sufficient,  and  a  discontinuance  without  cause,  apparent  on 
the  record,  as  to  one  will  be  a  discontinuance  of  the  whole  ac- 
tion.— Huff,  Adm'r.,  v.  Davison 273 

ESTATES  OF  DECEDENTS. 

1 .  statute  of  non-claim,  answer  to  plea  of  ;  when  had  on  demurrer. — ^The 
answer  to  a  plea  of  the  statute  of  non-claim,  which  discloses  the 
fact  that  a  claim  or  debt  against  an  insolvent  estate  was  not  pre- 
sented to  the  representative  of  such  estate,  within  eighteen  months 
after  the  grant  of  letters  testamentary  or  of  administration  on  said 
estate,  is  bad  on  demurrer.  (Peck,  C.  J., dissenting,  and  holding, 
that  in  this  case  the  facts  relied  on,  as  a  replication  to  the  plea  (f  stat- 
ute of  non-claim,  were  tantamount  either  to  an  actual  presentment  of 
the  claim,  or  to  a  waiver  thereof,  or  to  an  excuse  for  not  presenting  the 
same  )  — Clark,  Adpir,v.  Washington 291 

2.  Claim,  presentation  of ;  when  may  he  inferred  hy  jury. — Neverthe- 
less, upon  an  issue  properly  made  before  a  jury,  the  facts  relied  on 
as  a  replication  in  this  case,  may  warrant  a  finding  of  a  proper  pre- 
sentation of  the  claim. — S.  C 291 

5.  Decedent,  sale  of  personal  property  to  pay  debts  ;  necessity  for,  a  ju- 
risdictional fact,  what  allegation  sufficient. — The  necessity  for  a  sale 
of  the  personal  property  of  a  decedent,  to  pay  his  debts,  is  a  juris- 
dictional fact ;  and  an  application  by  an  administrator  for  an  order 
to  sell  certain  described  personal  property,  left  by  his  intestate, 
which  alleges  that  in  his  opinion,  a  sale  of  the  property  is  neces- 
sary to  pay  the  debts  of  the  intestate,  is  sufficient  to  confer  juris- 
diction upon  the  probate  court. — Reynolds,  Adm'r,   v.  Kirkland. . .  312 

4.  Affidavit  made  in  Mississippi;  what  sufficient  basis  to  authorize,  on 
settlenient  in  probate  court. — An  affidavit  made  in  the  State  of  Mis- 
sissippi, before  an  officer  there,  authorized  to  administer  such  oath, 
in  regard  to  the  correctness  and  justice  of  a  claim  against  a  dece- 
dent's estate  in  this  State,  is  a  sufficient  basis  to  support  an 
amended  affidavit  in  support  of  such  claim,  upon  the  settlement  of 
an  insolvent  estate  in  a  court  of  probate  in  this  State.  — Fox  v.  Law- 
son,  Adm'r 319 

5.  Insolvent  estate,  claim  against;  what  sufficient  filing  of. — Acopy  of  a 
claim  against  an  insolvent  estate,  with  a  proper  affidavit,  delivered 
to  the  probate  judge,  is  a  sufficient  filing  of  the  claim,  under  sec- 
tion 2l9(j  of  the  Revised  Code. — Erwin  el  al.,  Ex'rs,  v.  McGuire  et 
at.,  Jdm'r?..,...,,.. -.............,.,,.,,.,,....,.,,,,, .,,,.,.  499 
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6.  Same;  verification  of;  what  must  &e.— The  verification  must  be  legal 
evidence  of  a  just  and  subsisting  demand.  — .S.  C 499 

7.  Same;  icJien  claim  need  not  he  filed.— It  is  not  necessary  to  file  in 
the  probate  court  a  claim  on  which  suit  was  brought  prior  to  the 
declaraiion  of  insolvency  of  the  debtor's  estate. — S.  C .  499 

8.  When  children  iorn  slaves  are  entitled  to  inherit  the  estate  of  freed- 
man  who  died  in  I860.— Children  born  of  slave  parents  during 
slavery  are  entitled  to  inherit  the  estate  of  their  father,  who  died 
a  freedman  in  this  State  in  the  year  ]86<),  when  his  estate  remained 
in  the  hands  of  his  administrator  up  to  the  date  of  their  emancipa- 
tion, and  was  thfen  unclaimed  by  the  State. — Stikes,  Adm'r,  v.  Swait- 
8on  et  al 633 

9.  Decedent's  lands,  sale  of ,  under  order  of  prohate  court;  promissory 
note  given  to  secure  purchase-money  of,  what  defense  can  not  he  setup 
again8t.--lu  an  action  of  debt  on  a  promissory  note,  for  "dollars," 
given  to  secure  the  purchase-money  of  lands  of  a  decedent,  sold 
in  this  State,  in  the  year  1863,  under  an  order  of  the  probate  court 
for  the  payment  of  debts,  it  can  not  be  shown  in  defense,  after  the 
return  and  confirmation  of  the  sale  in  the  probate  court,  that 
the  sale  was  for  Confederate  treasury-notes,  and  not  for  "dollars," 
in  some  lawful  currency  of  the  United  States.  (Saffold,  J.,  dis- 
senting ) — Hill,  Adnir,  v.  Erwin 661 

10.  ^'  Dollars  ;^'  meaning  of. — It  such  a  sale  is  permitted  to  stand,  the 
word  "dollars"  in  such  note  must  be  construed  to  mean  such 
dollars  as  would  be  a  legal  tender  in  payment  of  debts.     (Saffold, 

J.,  dissenting.) — 5.  C. C61 

11.  Vendor  8  lien;  ich at  not  destroyed  hy. — The  failure  to  present  the 
bond,  for  the  balance  of  the  unpaid  purchase-money  of  lands,  to 
the  administrator  within  the  time  required  by  law  to  prevent  a  bar, 
does  not  cut  off  the  vendor's  lien  ;  it  only  cuts  off  the  right  of  the 
transferee  to  participate  in  the  distribution  of  the  estate  of  the 
decedent  with  the  other  creditors,  who  have  duly  presented  their 
claims. — Mahone  v.  Haddock  et  al 92 

12.  Trust  estate;  liability  of ,  for  services  rendered  at  request  of  trustee. 
One  rendering  services  to  a  trust  estate,  under  the  employment  of 
the  trustee,  has  no  redress  against  the  trust  for  the  debts  thus  con- 
tracted, except  to  subject  an  equitable  demand  of  the  trustee  to  the 

payment  of  such  debt. —  Wade  v.  Pope  et  al 690 

13.  Same;  when  executrix  liahleat  law  as  executrix. — An  executrix  with 
power  to  "carry  on  ''  the  testator's  farm  as  he  did  in  his  life-time, 
is  a  trustee  ;  and  if  the  will  gives  her  authority  to  contract  debts 
for  expenses  incidental  to  the  management  of  such  estate,  she  is 
liable  at  law  for  such  debts  as  such  executrix.  A  party  having  a 
claim  against  such  executrix  can  not  go  into  chancery  in  the  first 
instance  to  enforce  its  payment,  except  to  reach  equitable  assets. 

S.  C G90 

14.  Same  ;  when  executrix  not  liable  as  executrix  in  equity. — An  overseer 
who  has  rendered  services  for  such  executrix  and  purchased  mules, 
at  her  request,  for  the  purpose  of  carrying  on  such  farm,  can  not, 
"gter  suing  her  and  recovering  judgment  against  her  in  her  indi- 
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vidaal  cnpacity,  go  into  chancery  against  her  as  snch  executrix,  to 
enforce  the  payment  of  such  judgment  at  law. — S.  C 690 

ESTOPPEL. 

1.  Estoppel ;  when  set  up,  what  proper  inquiry  for  jury.— In  a  suit 
against  warehousemen  on  cotton  receipts  for  the  non-delivery  of 
cotton,  the  defendant's  witnesses  testified  that  the  plaintifif,  in  the 
presence  and  hearing  of  the  defendant,  declared  that  he  had  sold 
his  cotton,  a  part  of  which  had  already  been  deposited  at  the  ware- 
house, to  another  person  who  was  present,  and  who  immediately 
directed  the  manager  of  the  warehouse,  in  the  presence  and  hear- 
ing of  the  plaintiff  and  defendant,  to  ship  the  cotton  to  his  order 
as  he  received  it,  which  was  accordingly  done, — Held,  that  a  charge 
to  the  jury,  that  if  these  facts  occurred  after  the  receipts  were  given 
for  the  cotton,  the  verdict  should  be  for  the  defendant,  but  nothing 
which  transpired  before  could  bar  the  plaintiff's  action,  was  erro- 
neous, and  that  the  proper  inquiry  for  the  jury  was,  whether  the 
declarations  and  conduct  of  the  plaintiff,  under  the  circumstances, 
were  calculated  to,  and  did,  mislead  the  defendant. — Abrama,  Surv. 
Part.,  V.  Scale,  Admr 297 

2.  Savie  ;  fraud,  under  plea  of;  what  evidence  inadmiasible. — In  a  suit 
for  trespass  against  an  officer  for  selling  plaintiff's  property  on  an 
execution  against  a  third  person,  the  plaintiff  is  not  estopped,  be- 
cause the  defendant  in  execution,  in  his  presence  and  without  ob- 
jection from  him,  claimed  the  property  as  exempt  to  himself  from 
execution,  when  the  plaintiff  's  title  to  the  property  had  been  de- 
rived from  a  purchase  from  the  defendant  in  execution,  and  when 
the  judgment  might  have  been  a  lien  on  the  property,  if  it  had  not 
"been  exempt  to  such  defendant  at  the  time  of  the  sale.  Such  evi- 
dence, unsupported  by  any  thing  more  definite,  is  inadmissible  on 

a  plea  of  fraud. —  Watao*  et  al.  v.  Knight 352 

EVIDENCE. 

Admissibility  and  Relevakcy— Sdfficiency. 

3.  Rape  ;  what  eridenre  not  admissible  as  evidence  of  guilt  on  trial  of. — 
On  the  trial  of  an  indictment  for  rape,  it  is  proper  to  prove  what 
complaint  was  made  by  the  prosecutrix,  and  in  support  of  such 
proof,  the  testimony  of  a  witness,  to  whom  complaint  was  made,  as 
to  how,  when,  where,  and  what  complaint  was  made,  was  right- 
fully admitted  ;  but  where  the  guilt  of  the  accused  depended  solely 
upon  the  evidence  of  the  prosecutrix,  the  testimony  of  a  witness 
as  to  prosecutrix's  showing  witness  a  garnlent  with  blood  and  mud 
upon  it,  which  prosecutrix  said  was  worn  by  her  at  the  time  of  the 
rape,  (the  witness  not  knowing  any  fact  about  the  garment  having 
been  worn  as  stated,  nor  connecting  it  with  any  fact  known  to  the 
witiiess  as  pointing  to  the  guilt  of  the  defendant, )  although  a  part 
of  the  complaint,  and  for  that  purpose  admissible,  when  so  limit- 
ed, was  not  evidence  of  guilt,  but  mere  hearsay,  and  should  have 
been  rejected  as  proof  of  guilt. — S.  C 110 
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2.  Absent  tvitness ;  written  statement  of  wliat  would  test'ifg  ;  effect  and 
force  of. — The  written  statement  of  what  an  absent  witness  would 
testily,  if  present,  when  accepted  in  lieu  of  the  witness,  must  have 
the  same  force,  so  far  as  credibility  is  concerned,  as  the  oral  state- 
ment of  the  witness  would  have, — Eule  16,  Rev.  Code,  p.  821. 
Crawfprd  v .  State 382 

3.  Admissions  of  what  ahsent  witnesses  would  prove  ;  effect  of. — When 
a  party,  "for  the  purpose  of  a  trial,"  admits  that  certain  absent 
witnesses,  if  present,  "would prove  the  facts  stated,"  in  an  affidavit 
for  a  continuance,  and  which  is  made  a  part  of  the  bill  of  excep- 
tions, the  facts  so  admitted  are,  to  all  intents  and  purposes,  the 
testimony  of  such  witnesses,  and  for  the  purposes  of  the  trial,  en- 
titled to  the  same  credit  as  if  they  had  testified  in  open  court. 
Unless  such  evidence  is  impeached  or  disproved,  it  must  govern 
the  judgment  of  the  court  in  the  same  degree  as  any  other  testi- 
mony. It  cannot  be  disregarded  without  sorae  legal  reason. 
Snodgrass  v.  Clark 199 

4.  jSa?ne.— Admissions  of  what  it  is  stated  absent  witnesses  will  swear, 
made  by  the  plaintiff's  solicitor  to  obtain  a  hearing  and  prevent 
a  continuance,  must  be  held  to  have  the  same  force  as  the  deposi- 
tion of  such  witnesses  would  be  entitled  to  have  if  regularly  taken. 

by  the  defendant. — Hughes  v.  Hughes 698 

5.  Reputation  of  physician  who  examined  and  testified  as  to  tcounds  irv- 
flicted  on  deceased;  when  admissible  evidence  on  trial  for  manslaughter. 
On  the  trial  of  a  defendant  for  manslaughter,  the  reputation  of  the 
physician  who  examined  the  wound  which  caused  death,  and  who 
proved  its  character  and  effect  to  the  jury,  is  not  a  part  of  the 
issue,  and  is  irrelevant  evidence  on  such  trial,  unless  the  reputa- 
tion or  capacity  of  the  physician  is  assailed. — DePhue  v.  State. ...     32: 

8.  Acceptor  ;  when  may  he  considered  indorser,  guarantor,  or  acceptor, 
supra  protest. — When  a  bill  of  exchange  exhibits  the  signature  of 
one  to  whom  it  is  not  directed  across  its  face,  and  another  name  in 
the  lower  left  hand  corner  where  that  of  the  drawee  is  usually 
placed,  the  latter  will  be  deemed  the  drawee,  and  the  former  will 
be  considered  the  indorser,  guarantor,  or  acceptor,  supra  protest, 
according  to  the  evidence. —  Walton  v.  Williams 3-17 

7.  Parol  evidence:  ivhen  admissible  to  explain  relation  of  parties  tobill. 
In  such  a  case  parol  evidence  is  admissible  to  explain  the  relation 

of  the  parties  to  the  bill,  when  sued  on  by  the  payee. — S.  C 347 

8.  Written  agreement ;  what  testimony  insufficient  to  reform. — A  written 
agreement  by  the  vendor  to  deliver  a  lot  of  cotton  to  the  purchaser 
at  a  specified  place,  after  due  notice  given,  fire  risk  excepted,  will 
not  be  reformed  into  one  to  pay  the  freight  only,  when  the  testi- 
mony of  the  complainant  is  negatived  by  that  of  the  defendant, 
and  the  only  other  witness  of  the  complainant  testifies  that  the 
sale  was  pending  two  or  three  days,  and  that  he  did  not  pay  par- 
ticular attention  to  what  was  being  said  by  the  parties. — Arnold  v. 
Fowler 167 

9.  Bill  of  exchange  ;  what  evidence  error  to  exclude  under  plea  of  non 
assumpsit,  <^-c. — On  the  trial  of  an  action  by  the  indorsee  against 
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the  indorser  of  a  bill  of  exchange,  the  plea  being  non  asiumpgit, 
with  leave  to  give  in  evidence  any  matter  that  may  be  a  defense  to 
the  action,  if  the  court  excludes  evidence,  which,  with  other  evi- 
dence that  is  admitted,  tends  to  show  that  the  defendant  has  a 
good  defense  for  the  reason  that  the  plain tiflf,  as  to  him,  is  not  a 
bona  fide  holder  of  the  bill,  for  value,  it  is  an  error  for  which  the 
judgment  will  be  reversed  and  the  cause  remanded. — Battle  v. 
Weems 105 

10.  Evidence  ;  what  admissible  as  part  of  res  gestce. — Genuine  papers 
of  the  same  kind  as  the  one  alleged  to  be  forged,  which  were  pre- 
sented with  it,  and  taken  from  the  accused  at  the  same  tim-s,  are 
part  of  the  res  gestce,  and  admissible  as  evidence. — Manaioay  v. 
State 375 

11.  Different  written  instruments ;  when  will  be  presumed  to  evidence 
but  a  single  contract. — When  two  instruments  of  writing  are  execu- 
ted on  the  same  day,  relate  to  the  same  subject-matter,  and  one 
refers  to  the  other,  the  presumption  is  that  they  evidence  but  a 
single  contract.  — Byrne  v.  Marshall  355 

12.  Charge  to  jury  ;  tvhat  should  he  given,  on  trial  of  defendant,  where 
the  evidence  is  chiefly  circumstantial- — On  the  trial  of  an  indictment 

,for  grand  larceny,  where  the  testimony  against  the  accused  is 
chiefly  circumstantial,  a  charge  asked  by  the  prisoner,  that  "  inno- 
cence should  be  presumed,  until  the  case  proved  against  the 
prisoner,  in  all  its  material  circumstances,  is  beyond  any  reason- 
able doubt ;  and  that  the  evidence  ought  to  be  strong  and  cogent, 
to  find  the  defendant  guilty  as  charged,"  is  proper,  and  should  be 
given. — Moorer  v.  The  State 15 

13.  Forged  instrument ;  must  he  produced  or  accounted  for.  — The  instru- 
ment alleged  to  be  forged  must  be  produced  at  the  trial,  or  its  ab- 
sence satisfactorily  accounted  for. — Manaway  v.  State 375 

14.  Bigamy;  lawful  wife  not  competent  witness  against  husband  on 
trial  for. — In  a  prosecution  for  bigamy,  the  first  and  true  wile  can 
not  be  admitted  to  give  evidence  against  her  husband. —  Williams 

V.  The  Slate 21 

15.  Cohabitation;  is  evidence  of  what;  what  cannot  effect. — Cohabita- 
tion is  evidence  of  marriage,  but  it  can  not  make  a  void  marriage 
valid.— 5.  C 24 

16.  Estoppel;  fraud,  under  plea  of ;  what  evidence  inadmissible. — In  a 
suit  for  trespass  against  an  oflBcer  for  selling  plaintiflF's  property 
on  an  execution  against  a  third  person,  the  plaintiff  is  not  estopped 
because  the  defendant  in  execution,  in  his  presence  and  without 
objection  from  him,  claimed  the  property  as  exempt  to  himself 
from  execution,  whtn  the  plaintift"8  title  to  the  property  had  been 
derived  from  a  purchase  from  the  defendant  in  execution,  and 
when  the  judgment  might  have  been  a  lien  on  the  property,  if  it 
had  not  been  exempt  to  such  defendant  at  the  time  of  the  sale. 
Such  evidence,  unsupported  by  any  thing  more  definite,  ie  inad- 
missible under  a  plea  of  fraud. —  Watson  et  at.  v.  Knight 352 

17.  Conviction  ;  When  irrelevant  evidence  will  reverse. — Under  a  general 
charge  by  the  court,  which  rests  the  conviction  on  all  the  evidence 
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delivered  before  the  jury,  relevant  or  irrelevant,  the  conviction  will 
be  reversed,  unless  it  appears  from  the  record,  that  no  conviction 
could  be  had  otherwise  than  one  which  was  certainly  correct. 
S.  C 35 

Admissions — Declarations — Res  Gestae. 

1.  Declarations  ;  proper  inquiry  for  jury,  when  estoppel  is  set  vp. — In  a 
suit  against  warehousemen  on  cotton  receipts  for  the  non-delivery 
of  cotton,  the  defendant's  witnesses  testified  that  the  plaintiff,  in 
the  presence  and  hearing  of  the  defendant,  declared  that  he  had 
sold  his  cotton,  a  part  of  which  had  already  been  dejjosited  at  the 
warehouse,  to  another  person  who  was  present,  and  v^ho  immedi- 

.  ately  directed  the  manager  of  the  warehouse,  in  the  presence  and 
hearing  of  the  plaintiff  and  defendant,  to  ship  the  cotton  to  his 
order  as  he  received  it,  which  was  accordingly  done. — Held,  that  a 
charge  to  the  jary,  that  if  these  facts  occurred  after  the  receipts 
were  given  for  the  cotton,  the  verdict  should  be  for  the  defendamt, 
but  nothing  which  transpired  before  could  bar  the  plaintiff's  ac- 
tion, was  erroneous,  and  that  the  proper  inquiry  for  the  jury  was, 
whether  the  declarations  and  conduct  of  the  plaintiff,  under  the 
circumstances,  were  calculated  to,  and  did,  mislead  the  defendant.  • 
A  brums,  Surv.  Part. ,  v.  Scale,  AdrrCr 297 

2.  Ecidence;  what  admissible  as  part  of  res  gestce. — Genuine  papers  of 
the  same  kind  as  the  one  alleged  to  be  forged,  which  were  pre- 
sented with  it,  and  taken  from  the  accused  at  the  same  time,  are 
part  of  the  res  gestce,  and  admissible  as  evidence. — Manaway  v- 
State 375 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Administrator,  loan  of  mo'ney  by  ;  when  a  devastavit. — No  law  of  this 
State  forbids,  in  terms,  an  administrator  to  lend  the  money  of  an 
estate  which  he  represents.  In  so  doing,  he  may  or  may  not  be 
guilty  of  a  devastavit,  according  to  circumstances. — James  et  al.  ii. 
Johnson.  A  dm'r 629 

2.  Administrator,  contracts  niade  with  ;  in  tvhat  Capacity  may  sue  on. 
An  administrator  may  sue  in  his  representative  capacity,  upon  a 
contract  made  with  him  in  that  character,  or  he  may  sue  in  his  indi- 
vidual right.— S.  C 629 

3.  Executor,  final  settlement  of;  what  order  probate  court  has  not  juris- 
diction to  make. — After  a  final  settlement  of  an  executors's  accounts, 
the  probate  court  has  no  jurisdiction  to  entertain  a  petition,  by  a 
distributee,  to  complete  a  decree  rendered  against  the  executor  on 
partial  settlement,  and  to  issue  execution  upon  it. — Horn,  Exr,  v. 
Bryan  et  al 88 

4.  Decedent's  papers,  promissory  note  among ;  pj'esumption  of  title  in 
whom. — In  an  action  by  executors  on  a  promissory  note,  found  by 
them  among  the  papers  of  their  testator,  and  not  payable  to  him, 
but  to  a  third  person,  in  which  the  defendants  filed  a  sworn  plea 
that  the  said  note  was  given  and  payable  to  said  third  person,  and 
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never  indorsed  or  assigned  to  plaintiff's  testator,  and  that  the 
plaintiffs  had  no  interest  or  title  in  said  note,  and  where  the  evi- 
dence is  contradictory — that  on  the  part  of  the  plaintiffs  tending 
to  show  that  the  said  note  had  been  transferred  by  the  payee,  and 
that  on  the  part  of  the  defendants,  that  there  had  been  no  such 
transfer,  but  that  the  note  was  still  the  property  of  the  payee — it 
is  an  error,  for  which  the  judgment  will  be  reversed  and  cause  re-^ 
manded,  to  refuse  to  give  a  charge,  in  writing,  asked  by  the  defend- 
ants, that  the  note  being  payable  to  a  third  person,  the  law  pre- 
sumes him  to  be  the  owner  until  the  evidence  shows  that  his  title 
to  the  note  has  terminated. —  Turnley  ci  al.  v.  Black  et  al,  Ex'rs.. .  159 

5.  Sale  of  lands  hy  administrator ;  when  will  be  vacated. — A  sale  of 
lands  by  an  administrator  for  distribution,  under  an  order  of  the 
probate  court,  by  which  the  administrator  was  authorized  to  sell 
the  lands  for  cash,  and  which  sale  was  made  on  1st  February,  1365, 
and  the  lands  bid  off  for  §18,120.00,  and  paid  for  in  Confederate 
treasury-notes,  will  be  vacated  on  application  to  have  the  sale  con- 
firmed, when  it  appears  that  the  lands  sold,  at  the  time  of  the  sale, 
were  worth  S8,000  in  gold,  and  the  Confederate  currency  thus  paid 
for  it  by  the  purchaser,  was  not  worth  much  over  $346. — Kitchell, 

A  dmr,  v.  Jackson  et  al. ,  Adrn'rs 302 

6.  Credit,  allowance  of:  when  error. — It  is  an  error  on  the  final  settle- 
ment of  an  executor  to  allow  him  items  of  credit  for  funds  on 
hand,  unless  such  funds,  or  the  value  of  the  property  of  the  estate 
converted  into  such  funds,  have  been  charged  to  him  as  assets  of 
the  estate  in  his  hands. — Pitts  V.  Singleton  et  al. 363 

7.  Worthless  assets;  tohen  credit  maybe  allowed  for. — Where  funds, 
which  came  legally  into  the  hands  of  the  executor,  have  become 
worthless  without  fault  on  his  part,  he  may,  on  proof  of  that  lact, 
leave  the  same  out  ot  his  account  altogether  ;  or,  if  they  are  charged 

to  him,  he  may  have  a  corresponding  credit  allowed. — S.  C 363 

8  Executor,  liability  of;  for  converting  property  into  Confederate  funds. 
An  executor  is  a  trustee,  and  can  not  change  the  property  of  the 
estate  received  by  him  into  other  funds  without  authority  of  law. 
If  he  so  changes  the  property  in  his  hands  into  Confederate  notes 
and  bonds,  without  authority  of  law,  he  must  suffer  the  loss,  and 
it  is  error  to  allow  him,  on  final  settlement,  a  credit  lor  such  funds, 
which  have  become  worthless,  unless,  perhaps,  where  the  same  was 
so  directed  by  the  will.— S.  C 363 

9.  Failure  to  present  bond  to  administrator ;  effect  of. — The  failure  to 
present  the  bond,  for  the  balance  of  the  unpaid  purchase-money,  to 
the  administrator  within  the  time  required  by  law  to  prevent  a  bar, 
does  not  cut  off  the  vendojr's  lien  ;  it  only  cuts  off  the  right  of  the 
transferee  to  participate  in  the  distribution  of  the  estate  of  the 
decedent  with  the  other  creditors,  who  have  duly  presented  their 
claims. — Mahone  v.  Haddock  et  al 92 

10.  Administrator,  petition  by;  what  sufficient  to  confer  jurisdiction  on 
probate  court  to  order  sale  of  personalty. — The  necessity  tor  a  sale 
of  the  personal  property  of  a  decedent,  to  pay  his  debts,  is  a  jnria- 

63 
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dictional  fact ;  and  an  application  by  an  administrator  for  an  order 
to  sell  certain  described  personal  property,  left  by  his  intestate, 
which  alleges  that  in  his  opinion,  a  sale  of  the  property  is  neces- 
sary to  pay  the  debts  of  the  intestate,  is  sufficient  to  confer  juris- 
diction upon  the  probate  court. — Het/nolds,  Adm'r,   v.  Kirkland. . .  3l2 

11.  Xotes  giten  for  purchase  of  decedent's  lands,  sold  under  order  of 
probate  court  ;  what  liens  create,  who  can  not  Waive. — Notes  given 
for  the  purchase-money  of  a  decedent's  land  sold  by  the  admin- 
is'rator  on  a  credit,  in  accordance  with  an  order  of  the  probate 
court  for  the  purpose  of  paying  the  debts  of  deceased,  create  a 
lien  in  favor  of  the  estate  of  the  decedent  for  the  payment  of  the 
purchase-money.  The  administrator  has  no  atithority  to  release 
such  lien  until  the  whole  purchase-money  is  paid. —  Wood  etal-, 
Adm'rs,  t'.  Satlens ^ 686 

12.  Same;  lien  for,  may  he  enforced  hy  administrator  de  bonis  non. — 
Such  lien  may  be  enforced  in  equity  by  the  administrator  de  bonis 
non  of  the  estate  of  such  decedent. — S.  C 686 

13.  Executor  ;  service  On,  what  sufficient. — Where  several  executors  or 
administrators  are  sued,  service  of  summons  on  one  is  sufficient, 
and  a  discontinuance,  without  cause  apparent  on  the  record,  as  to 
one,  will  be  a  discontinuance  of  the  action. — Huff,  Adm'r,  Davi- 
son, Gd'n 273 

14.  Administrator;  what  sufficient  atermeni  of  representative  capacity 
of. — An  averment  in  a  complaint  that  plaintiff,  administrator  of 
J.  B.,  claims  of  the  defendant  the  amount  due  on  a  note  payable 
to  his  intestate,  sufficiently  shows  that  he  sues  in  his  representa- 
tive capacity. — Jihodes  v.  Walker 213 

15.  Executrix;  when  liable  at  luio  as  executrix. — An  executrix  with 
power  to  "carry  on  ''  the  testator's  farm  as  he  did  in  his  life-time, 

•  is  a  trustee  ;  and  if  the  will  gives  her  authority  to  contract  debts 
for  expenses  incidental  to  the  management  of  such  estate,  she  is 
liable  at  law  for  such  debts  as  such  executrix.  A  party  having  a 
claim  against  such  executrix  can  not  go  into  chancery  in  the  first 
instance  to  enforce  its  payment,  except  to  reach  equitable  assets. 
Wade  V.  Fope  et  al 090 

16.  Same;  when  executrix  not  liable  as  executrix  in  equity. — An  overseer 
who  has  rendered  services  for  such  executrix  and  purchased  mules, 
at  her  request,  for  the  purpose  of  carrying  on  such  farm,  can  not, 
after  suing  her  and  recovering  judgment  against  her  in  her  indi- 
vidual capacity,  go  into  chancery  against  her  as  such  executrix,  to 
enforce  the  payment  of  such  judgment  at  law. — S.  C 690 

FRAUD. 

1.  Estoppel ;  fraud  under  plea  of ;  what  evidence  ijiadmissible. — In  a 
suit  lor  trespass  against  an  officer  for  selling  plaintiff 's  property 
on  an  execution  against  a  third  person,  the  plaintifl'  is  not  estopped 
because  the  defendant  in  execution,  in  his  presence  and  without 
objection  from  him,  claimed  the  property  as  exempt  to  himself  from 
execution,  when  the  plaintiff's  title  to  the  property  had  been  de- 
rived   from  a  purchase  from  the  defendant  in  execution,  and   when 
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the  judgment  might  have  been  a  lien  on  the  property,  if  it  had  not 
been  exempt  to  such  defendant  at  the  time  of  the  sale.  Such  evi- 
dence, unsupported  by  any  thing  more  definite,  is  inadmissible 
under  a  plea  of  fraud.—  Watson  et  alv.  Knight 352 

GIFT. 

1.  Gift  to  wife  during  coverture  f  husband  may  make,  of  personal  chat- 
tel, by  parol. — Under  the  statutes  of  this  State,  the  husband  may 
make  a  valid  gift  by  parol,  of  personal  chattels,  to  the  wife  during 
coverture,  and  the  title  vested  in  her  thereby,  is  good  at  law,  with- 
out a  resort  to  equity. — Goree  p.  IValthall,  Adm'r 161 

?.  Same ;  what  gift  is  subject  to. — The  wife  takes  such  a  gift  from  her 
husband,  subject  to  the  just  claims  of  his  creditors  existing  before 
the  gift,  and  to  all  the  equities  of  good  faith  and  fair  dealing. — 
S.  C 161 

3.  Manual  delivery  ;  when  not  necessary. — Where  the  gift  consists  of 
a  ponderous  article,  or  thiugs  not  capable  of  handling,  as,  for  in- 
stance, a  carriage  and  horses,  there  need  not  be  an  actual  manual 
delivery  of  the  property  to  the  wife  ;  but  any  circunjstances  amount- 
ing to  a  clear  demonstration  of  the  intention  of  the  donor  to  trans- 
fer, and  the  donee  to  accept,  the  property  given,  and  which  put  it 
in  the  power  of  the  donee,  or  give  the  donee  authority  to  take  pos- 
session of  the  thing  given,  are  enough  to  complete  the  right.  And 
these  circumstances  are  to  be  left  to  the  jury.  — S.  C 161 

4.  Voluntary  gift  or  conveyance  ;  when  will  be  declared  void. — A  volun- 
tary conveyance  or  gift  of  property  made  by  the  father  to  a  son, 
after  the  father  has  been  sued  for  divorce  and  for  permanent  ali- 
mony, on  the  grounds  of  cruelty  and  adultery,  will  be  declared 
void  when  it  appears  that  such  conveyance  or  gift  was  made  to  de- 
feat the  rights  of  the  wife,  and  when  the  son  had  been  properly 
made  a  party  to  the   suit  for  divorce. — Turner  v.  Turner 438 

HUSBAND  AND  WIFE. 

1 .  Gift  to  wife  during  coverture  ;  husband  may  make,  of  personal  chat- 
tel, by  parol. — Under  the  statutes  of  this  State,  the  husband  may 
make  a  valid  gift  by  parol,  of  personal  chattels,  to  the  wife  during 
coverture,  and  the  title  vested  in  her  thereby,  is  good  at  law,  with- 
out a  resort  to  equity. — Goree  v.  Walthall,  Adm'r 161 

2.  Same;  what  gift  is  subject  to. — The  wife  takes  such  a  gift  from  her 
husband,  subject  to  the  just  claims  of  his  creditors  existing  before 
the  gift,  and  to  all  the  equities  of  good  faith  and  fair  dealing. — S.  C.  161 

3.  Manual  delivery  ;  when  not  nticessary. — Where  the  gift  consists  of 
a  ponderous  article,  or  things  not  capable  pf  handling,  as,  for  in- 
stance, a  carriage  and  horses,  there  need  not  be  an  actual  manual 
delivery  of  the  property  to  the  wife  ;  but  any  circumstances 
amounting  to  a  clear  demonstration  of  the  intention  of  the  donor 
to  transfer,  and  the  donee  to  accept,  the  property  given,  and  which 
put  it  in  the  power  of  the  donee,  or  give  the  donee  authority  to 
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take  possession  of  the  thing  given,   are  enough  to   complete  the 
right.     And  these  circumstances  are  to  be  left  to  the  jury. — S.   C.  161 

4.  Husband;  when  competent  witness  for  icife. — The  husband  is  a 
competent  witness  for  his  wife  to  prove  what  disposition  he  has 
made  of  money  belonging  to  her  separate  statutory  estate. — Roh- 
ison  et  al.  v.  Bobison,  pro  ami 227 

5.  Resulting  trust;  ivhat  creates^  and  liow  may  be  proved. — If  a  hus- 
band purchases  an  estate  with  money,  the  corpus  of  his  wife's 
separate  estate,  and  takes  a  deed  in  his  own  name,  a  trust  results 

to  the  wife  which  may  be  proved  by  parol. — 8.  C 227 

6.  Same. — To  raise  a  resulting  trust  the  money  advanced  must  form 
the  consideration  of  the  purchase  and  be  converted  into  land.  A 
subsequent  advance  will  not  suffice. — ;S.  C. 227 

7.  Husband,  possession  of  property  by  ;  when  iviU  be  considered  posses- 
sion of  the  wife. — Possession  by  a  husband  of  property  to  which  a 
trust  in  favor  of  his  wife  has  attached,  is  the  possession  of  the 
wife.— S.  C 227 

8.  Marital  possession;  what  amounts  to  an  abandonment  of . — A  man 
who  married  in  this  State  before  1842,  and  declined  to  take  marital 
possession  of  the  wife's  estate  during  his  coverture,  but  left  the 
same  under  her  control,  and  declared  that  the  same  belonged  to 
her  and  not  to  him,  up  to  the  day  of  his  death  in  1862,  waived 
and  abandoned  his  marital  rights  over  her  estate. — Barclay  v. 
Henderson  et  al 269 

{).  Separate  estate  by  contract;  what  constitutes. — A  conveyance  of 
property,  to  a  trustee  for  the  sole  and  separate  use  of  a  married 
woman,  free  from  the  debts  and  claims  of  her  husband,  creates  in 
her  a  separate  estate  by  contract. — Sprague  v.    Tyson 339 

10.  Separate  estate  by  contract;  how  chargeable  in  equity. — A  married 
woman,  having  such  a  separate  estate,  may  bind  it  in  equity  by 
any  contract  by  which  she  could  bind  herself  if  sole. — S.  C 339 

11.  Husband,  domicil  of ;  ivhen  not  domicil  of  wife;  ivhat  change  of, 
will  not  deprive  ivife  of. — The  wife  remaining  in  this  State,  after  the 
husband  has  removed  to  another  State,  is  not  to  be  deprived  ot  the 
right  to  sue  the  husband,  in  the  court  of  her  domicil,  for  divorce 
and  alimony,  though  he  may  be  domiciled  in  the  State  of  his  new 
home. — Turner  v.  Turner 437 

12.  Solicitors  of  wife,  fees  of;  when  allowance  of,  may  be  made  out  of 
estate  of  husband. — In  a  suit  for  divorce,  in  favor  of  the  wife,  on 
the  grounds  of  cruelty  and  adultery,  if  it  appears  that  she  has  no 
separate  property  of  her  own,  the  wife  will  be  allowed  reasonable 
counsel  fees  out  of  the  husband's  estate,  for  services  actually  per- 
formed.—S.  C 437 

13.  Bigamy  ;  lawful  wife  not  competent  uniness  against  husband  on  trial 
for. — In  a  prosecution  for  bigamy,  the  first  and  true  wife  can  not 
be  admitted  to  give  evidence  against  her  husband. — Williams  v. 
The  State... 24 
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1.  Injunclion;  when  will  be  dissolved. — An  injunction  to  restrain  the 
collection  of  a  judgment  at  law,  will  be  dissolved  upon  the  coming 
in  of  the  answer  of  a  sole  defendant,  which  denies  the  allegations 

of  the  bill  upon  which  its  equity  rests. — Tonge  v.  Shepperd 315 

2.  Same  ;  what  complainant  must  offer. — A  party  who  asks  an  injunc- 
tion to  restrain  the  collection  of  a  judgment,  or  of  an  ascertained 
and  admitted  debt,  secured  by  mortgage,  must  pay  or  tender  pay- 
ment for  what  he  really  owes  to  the  respondent  in  the  bill,  or  show 
some  sufficient  cause  for  his  failure  to  do  so. — S.   C 315 

3.  Injunction  ;  dissolution  of,  before  answer  of  all  defendants  has  come 
in,  tchen  proper. — Generally,  an  injunction  properly  granted  should 
not  be  dissolved  until  the  answer  of  all  the  defendants  has  come 
in  ;  this  rule  is,  however,  subject  to  modification  and  discretion. 
Where  there  are  more  defendants  than  one,  if  the  defendant,  on 
whom  the  gravamen  rests,  to  whom  the  facts  charged  are  better 
known  than  to  the  other  defendants,  and  within  whose  knowledge 

the  facts  must  be,  if  they  exist  at  all,  has  fully  answered  the  bill, 
section  3438  of  the  Revised  Code  will  authorize  the  dissolution 
of  the  injunction  in  vacation,  without  awaiting  the  answer  of  his 
co-defendants. — Mobile  School  Comm'rs  v.  Putnam  etal 506 

4.  Injunction ;  when  will  be  dissolved. — An  injunction  will  be  dis- 
solved upon  the  denials  of  one  of  the  defendants,  upon  whom  the 
gravamen  rests,  where  there  are  several,  and  all  have  answered,  if 
the  denials  are  full  and  complete. — Garneti  v.  Lynch 683 

5.  Same;  when  will  be  granted. — A  court  of  chancery  will  interpose 
and  prevent  a  sale  under  an  execution  in  behalf  of  a  bona  fide  pur- 
chaser of  real  estate  for  a  valuable  consideration,  when  the  pur- 
chase was  made  after  the  rendition  of  the  judgment,  on  which  the 
execution  was  issued,  but  before  the  delivery  of  an  execution  upon 
the  judgment  to  the  sheriff  of  the  county  where  the  property  is 
situated. — Martin  v.  Hewitt 418 

INTEREST. 

1.  Commission  merchant ;  when  liable  for  interest  on  balance  remain- 
ing in  his  hands. — A  commission  merchant  is  liable  for  interest  on  a 
balance  in  his  hands  in  favor  of  his  principal,  in  the  absence  of 
proof  of  some  contract  or  usage  of  trade  to  the  contrary. — Price 
Williams  Jb  Sons  v.  MoConico  etal 627 

JUDGMENTS. 

1.  Judgment,  motion  in  arrest  of;  must  be  disposed  of,  in  criminal  case, 
before  .sentence. — In  a  criminal  case,  a  motion  in  arrest  of  judgment 
must  be  finally  disposed  of — it  must  be  overruled  or  allowed — be- 
fore the  court  proceeds  to  pronounce  sentefice  against  the  accused. 
Hood  V.  State 81 

2.  Plaintiff,  character  of ;  recital  in  judgment  entry  refers  to. — The  re- 
cital, in  a  judgment  entry,  that  the  plaintiff  recover,  &c.,  refers  to 
the  character  in  which  he  sues,  aa  set  out  in  the  complaint — 
Mhodesv.  Walker,  Adm'r 213 
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3.  Record;  lohaf  not  part  of.—ln  a  judgment  by  default,  the  note 
which  was  the  cause  of  action  is  not  a  part  of  the  record  on  ap- 
peal.—<S.  C 213 

4.  Courts,  final  adjournment  of;  poicer  over  judgments,  after. — After 
the  final  adjournment  of  a  court,  its  judgments  pass  beyond  its 
power  and  control,  and  become  absolute,  except  for  the  purpose  of 
correcting  clerical  errors  and  misprisions,  where  there  is  upon  the 
record  matter  apparent  enough  to  make  such  corrections,  &c. ;  and 
no  new  trial  can  be  granted,  in  such  a  case,  at  a  subsequent  term 

of  the  court. — Ex  parte  Sims,  Ex'r 248 

5.  Judgment ;  when  error  to  vacate,  at  a  subsequent  term. — It  is  error 
for  a  circuit  court,  at  a  subsequent  term,  on  motion  of  defendant, 
to  vacate  a  judgment  in  favor  of  the  plaintiff,  and  to  declare  the 
same  null  and  void,  upon  the  alleged  ground  that  the  court  had 
no   jurisdiction    to    render    such   judgment.— ^a;    Parte    Morris 

4-  Blair 361 

6.  Jndgfnpnts,  rendered  during  theumr  hyrehel  courts;  effect  of. — Judg- 
ments rendered  by  the  courts  of  the  rebel  government  of  this  State,  ^ 
during  the  rebellion,  created  no  liens  upon  the  property  of  the  de- 
fendants to  such  judgments,  which,  in  the  absence  of  legislation, 
can  be  recognized  and  enfo^cea  by  the  courts  of  the  present  State 
goverrtment.  — Martin  v.  Hewitt 419 

7.  Same. — Such  judgments  can  stand  upon  no  higher  ground  than 
foreign  judgments,  and  constitute  mere  causes  of  action,  and  can 
only  be  enforced  by  the  law  of  comity,  and  in  actions  brought  for 
that  purpose.  The  justice  of  such  judgments  may  be  impeached, 
and  it  may  be  shown  that  they  were  irregularly  or  undulj' obtained. 

S.  C 419 

8.  Chancery,  jurisdiction  of;  what  sale  will  ei{join. — A  court  of  chan- 
cery will  interpose  and  prevent  a  sale  under  an  execution  in  behalf 
of  a  bona  fide  purchaser  of  real  estate  for  a  valuable  consideration, 
when  the  purchase  was  made  after  the  rendition  of  the  judgment, 
on  which  the  execution  was  issued,  but  before  the  delivery  of  the 
execution  to  the  sheriflf  of  the  county  where  the  property  is  situa- 
ted.—&  C 419 

9.  Judgment;  what  must  be  rendered  on  certiorari. — Certiorari,  unless 
the  statute  otherwise  directs,  brings  up  the  record  of  the  proceed- 
ings in  the  court  below,  and  the  appellate  court  must  give  judg- 
ment on  this  record.  It  must  affirm  or  quash  the  judgment  of  the 
inferior  tribunal.  It  cannot  reverse  the  judgment  and  remand  the 
the  cause  for  a  new  trial. — Fore  v.  Fore 478 

10.  Recital  in  judgment  entry  ;  what  refers  to. — The  recital,  in  a  judg- 
■    ment  entry,  that  the  plaintiff  recover,  &c.,  relates  to  the  character 

in  which  he  sues,  as  set  out  in  the  complaint. — Rhodes  r.  Walker, 
Adm'r , 213 

11.  Distribution  of  money  collected  qn  fi.  fa.;  what  judgments  hare  a 
preference. — On  a  motion  to  distribute  a  sum  of  money  collected  by 
the  sheriff  on  fi.  fa.  on  several  judgments,  some  of  which  were 
rendered  in  a  circuit  court  of  this  State  before  the  11th  day  of 
January,  1861,  and  others  rendered  in  the  courts  of  the  rebel  State 
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government,  the  judgments  of  the  rebel  courts  will  be  postponed 
in  payment  to  the  judgments  rendered  by  the  courts  of  the  State 
before  secession. — Noble  4"  Bro.  et  al.  v.  Cullom  ^  Co.  et  al 554 

12.  Quere. — Are  not  the  judgments  of  the  rebel  courts,  rendered  in 
this  State  during  the  supremacy  of  the  rebellion,  mere  nullities  ? 
{Fer  Petebs,  J.)—S,  C 554 

13.  Same ;  judgments  of  courts  of  insurrectionary  organization  ;  how 
regarded.:— This  insurrectionary  organization  was  erected  in  de- 
fiance of  the  public  policy  and  constitution  of  the  United  States, 
and  the  judgments  of  its  judicial  tribunals  are  not  such  as  this 
court,  in  the  absence  of  legislative  enactments,  has  authority  to 
recognize  and  enforce,  except,  perhaps,  as  the  decrees  of  foreign 
courts.     (Chief  Justice  arguendo,  in  Martin  V.  Hewitt.) — S.  C 554 

14.  Same;  what  not  made  valid  by. — The  judgments  of  the  courts  of 
the  so-called  Confederate  government,  erected  in  this  State  during 
the  supremacy  of  the  late  rebellion,  were  not  ratified  and  made 
valid  by  the  reconstruction  acts  of  congress. — S.  C 554 

15.  [Saffold,  J.,  dissenting,  held — 1.  In  cases  of  successful  or  subdued 
rebellion,  or  when  one  independent  nation  succumbs  to  another, 
the  courts  of  the  conquering  government,  in  the  absence  of  posi- 
tive legislation,  are  bound  to  recognize  the  rights  and  obligations 
of  the  vanquished  between  themselves,  as  prescribed  and  deter- 
mined by  their  local  laws  and  tribunals^  except  so  far  as  they 
militate  against  the  laws  and  institutions  of  their  own  country. 
2.  In  a  practical  sense,  the  people  and  the  government  of  Ala- 
bama, before,  during,  and  since  the  rebellion,  are  identical.  The 
participators  in  the  rebellion  were  alone  amenable.  Their  ordi- 
nance of  secession  was  simply  void.  3.  The  laws  and  judicial 
decisions  of  the  rebel  government  of  Alabama  have  been  expressly 
validated  by  the  legal  State  government,  except  so  far  as  they  were 
in  violation  of  the  constitution  and  laws  of  the  Union,  or  of  the 
State.]— 5.  C 554 

16.  Same;  xvhen  judgment  by  default  is  error. — In  a  suit  by  a  partner- 
ship, in  the  firm  name  only,  neither  the  christian  nor  surnames 
of  the  persons  composing  the  firm  appearing  in  the  record,  nor 
aught  else  in  the  proceedings  by  which  an  amendment  might  be 
made,  it  is  error  to  render  judgment  by  default. — Lanford  v.  Fat- 
ton,  Donegan  &  Co 585 

17.  Judgment,  entry  of  satisfaction  of;  tvhat  not  sufficient  t»  authorize  • 
as  to  surety. — It  is  no  defense  for  a  surety  that  his  judgment  cred- 
itor merely  neglects  or  refuses  to  collect  his  judgment  from  the 
principal,  though  the  principal  should  become  insolvent.  Although 
the  judgment  creditor  stipulates  with  the  principal  debtor  for  de- 
lay, so  long  as  the  agreement  is  merely  voluntary,  and  not  founded 
on  a  valuable  consideration,  the  surety  is  not  discharged. — Bucka- 
lew  V.  Smith  et  al 638 

18.  Finfil  decree ;  what  has  none  of  properties  of,  and  will  not  support 
an  appeal.— U  proceeding  be  had,  in  the  probate  court,  after  the 
death  of  the  ward  and  the  appointment  of  his  guardian  as  admin- 
istrator, an  entry  by  the  court  that  on  auditing  the  guardian's 


784  INDEX. 

JUDGMENT— Continued. 

account,  a  certain  gum  is  found  to  be  in  his  hands  as  guardian, 
which  sum  as  administrator  of  the  ward's  estate  he  is  directed  to 
retain  until  the  further  order  of  the  court,  has  none  of  the  proper- 
ties of  a  final  judgment  or  decree,  and  no  appeal  can  be  taken  on 
it,  and  if  an  appeal  be  so  taken,  in  such  a  case,  it  will  be  dis- 
missed.— Carswell  v.  Spencer 205 

Jury  and  jury  trial. 

1.  Panel;  when  should  be  qnaahed.-~A  jurj'^  not  drawn  in  strict  accord- 
ance with  the  requirements  of  the  statute,  should  be  quashed  on 
motion  of  the  accused.  A  failure  to  have  the  name  of  each  juror 
written  on  a  separate  slip  of  paper,  and  drawn  as  required  by  the 
statute,  is  a  fatal  irregularity,  for  which  the  jury  drawn  should  be 
quashed.— £ra«ier  v.  T  he  State 387 

2.  Juror;  witness  competent  as. — A  juror  is  not  incompetent,  because 

he  is  a  witness  in  the  case. — Bell  v.  The  State 393 

3.  Acquittal ;  what  equivalent  to. — W.hen  the  jury  has  been  impanneled 
and  sworn,  and  a  sufficient  indictment  is  read  and  plead  to  by  the 
defendant,  the  discharge  of  the  jury  for  any  cause  legally  insuffi- 
cient is  equivalent  to  an  acquittal. — S.  C 393 

4.  Verdict;  what  invalid. — In  a  criminal  case,  a  verdict  rendered  by 
eleven  jurors  is  invalid,  notwithstanding  the  consent  of  the  de- 
fendant and  the  solicitor.  Neither  the  prosecuting  officer  nor  the 
defendant  has  authority  to  consent  to  such  a  change  in  the  tribu- 
nal.—S.  C 393 

5.  Act  of  December  28th,  1868,  entilled  ^'An  act  for  the  protection  of  ag- 
ricultural laborers  ;"  unconstitutionality  of — The  "Act  for  the  pro- 
tection of  agricultural  laborers,"  approved  December  28th,  1868, 
is  unconstititional,  because  it  does  not  provide  for  a  trial  by  jury  ; 
there  being  no  provision  for  such  a  trial  in  the  act,  or  by  the  gen- 
eral law,  either  in  the  probate  court,  or  in  the  circuit  court  on 
appeal. — Thomas  et  al.  v.  Bibb  et  al 721 

LIEN. 

1.  yotes  given  for  purchase  of  decedent's  lands,  sold  under  order  of  pro- 
bate court ;  what  liens  create,  how  can  not  be  waived. — ^Notes  given 
for  the  purchase-money  of  a  decedent's  land  sold  by  the  adminis- 
trator on  a  credit,  in  accordance  with  an  order  of  the  probate  court 
for  the  purpose  of  paying  the  debts  of  deceased,  create  a  lien  in 
favor  of  the  estate  of  the  decedent  for  the  payment  of  the  pur- 
chase-money. The  administrator  has  no  authority  to  release  such 
lien  until  the  whole  purchase-money  is  paid. —  Wood  et  al.  v.  Sul- 
lens 686 

2.  Same;  lien  for,  may  be  enforced  by  administrator  debonis  non. — 
Such  lien  may  be  enforced  in  equity  by  the  administrator  Je  bonis 
non  of  the  estate  of  such  decedent. — S-  C 686 

3.  Same ;  when  separate  notes,  each  constitute  a  lien  on  whole  tract  of 
land. — In  such  a  case,  if  an  entire  tract  of  land  be  sold  in  one 
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body  at  the  same  sale,  and  not  by  parcels,  then  the  notes  given 
for  the  purchase-money  at  such  sale,  whether  they  be  given  by  the 
same  parties  or  by  several  diflferent  parties,  in  several  notes,  are 
each  and  all  invested  with  the  right  of  lien  for  the  purchase- 
money  upon  the  whole  tract  of  land  sold,  until  all  are  paid. — S.  C  686 

4.  Lien  created  by  mere  act  of  legislation  ;  has  none  of  the  properties  df 
a  contract. — A  lien  created  by  mere  act  of  legislation  has  none  of 
the  elements  or  properties  of  a  contract,  and,  therefore,  rdaybe  de- 
stroyed by  anact  of  legislation. — Martin  v.  Heicitt 419 

5.  Lien  for  unpaid  purchase-money  of  land — M.  sold  and  conveyed 
by  deed,  with  full  warranty  of  title,  in  1852,  a  tract  of  land  to  H. 
for  $800.  Of  this  sum,  $300  were  paid  at  the  making  of  the  deed, 
leaving  a  balance  of  S500  of  the  purchase-money  unpaid  For  the 
payment  of  this  $500,  H.  executed  his  bond  to  M.,  of  the  same 
date  with  that  of  the  sale,  with  this  condition  :  "If  the  said  title 
(the  warranty  deed)  shall  be  sustained,  and  his  (M.'s)  right  to 
make  said  deed  sliall  be  established,  in  a  suit  about  to  be  com- 
menced against  me  (H.)  for  said  land,  so  that  said  title  shall  be  de- 
clared a  good  and  lawful  title  to  said  land,  then  the  above  bond 
shall  be  of  full  force  against  me  (H.)  for  the  payment  of  the  mon- 
ey therein  specified  ;  but  if  such  title  shall  fail,  then  I  (H.)  am 
bound  to  deliver  said  deed  to  M.  as  cancelled,  upon  which  he  (M.) 
is  to  deliver  up  the  bond  as  cancelled."  H.  went  into  possession, 
under  the  contract  of  sale,  and  died  in  possession,  and  his  distrib- 
utees and  representatives  continued  in  the  possession  of  the  land 
after  H.'s  death,  up  to  the  filing  of  the  bill,  in  February,  1862.  No 
suit  was  ev  er  brought  against  H.  for  the  land,  as  was  apprehended 
at  the  making  of  the  bond,  and  nothing  appeared  to  threaten  the 
legal  sufficiency  of  the  title  from  M.  to  H.  M.  died  in  Georgia,  in 
1856,  and  his  widow  administered  on  his  estate  in  that  State,  and 
thereafter  was  married  durinj;  her  administration  to  E.,  and  E. 
and  his  wife,  as  administrator  and  administratrix,  in  Georgia,  of 
M.'s  estate,  transferred  and  assigned  the  bond  for  $500  to  Ma- 
hone,  the  complainant , — Held,  that  the  bond  in  the  possession  of 
Mahone,  as  transferree,  is  a  lien  upon  said  land  for  the  unpaid 
purchase-money,  and  the  suit  to  enforce  the  same  was  not  prema- 
turely brought. — Mahone  v.  Haddock 92 

6.  Vendor's  lien  ^  what  not  destroyed  hy . — The  failure  to  present  the 
bond  for  the  balance  of  the  unpaid  purchase-money,  to  the  admin- 
istrator ol  a  decedent  within  the  time  required  by  law  to  prevent  a 
bar,  does  not  cut  off  the  vendor's  Ken  ;  it  only  cuts  off  the  right 
of  the  transferree  to  participate  in  the  distribution  of  the  estate 
of  H.  with  the  other  creditors  who  have  duly  presented  their  claims. 

S.  C 92 

7.  Vendor,  lien,  of ;  against  whom  exists. — The  lien  of  the  vendor,  for 
the  purchase-money  of  real  estate,  exists  against  the  vendee  and 
against  volunteers  and  purchasers  under  him,  with  notice,  or  hav- 
ing an  equitable  title  only. — Burch  v.  Carter  et  al 115 

8.  Same ;  against  whom  does  not  exisL  — But  the  lien  does  not  exist 

54 
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against  purchasers  under  a  conveyance  of  the  legal  estate,  made 
bona  fide  for  a  valuable  consideration,  without  notice,  if  they  have 
paid  the  purchase-money. — S.  C 115 

9.  Same;  purcliaseVi  what  chargeable  toith  notice  of. — The  purchaser 
is  chargeable  with  notice  of  every  thing  that  appears  on  the  face  of 
the  deeds  in  the  chain  of  his  title,  but  he  is  not  bound  to  enquire 
into  collateral  circumstances. — *Si.  C. 115 

10.  Charge  to  jury  ;  what  not  erroneous  to  refuse. — There  was  no  error 
in  refusing  to  charge  the  jury  that  a  judgment  is  a  lien  upon  cer- 
tain property,  which  may  be  properly  claimed  as  exempt  from  ex- 
ecution.—  Tl'atson  et  al.  v.  Knight 352 

LUNACY. 

1.  Lunacy,  proceedings  to  determine;  what  sufficient  notice  of,  to  luna- 
tic,— In  proceedings  of  lunacy  the  service  of  the  writ  of  arrest  is 
the  only  notice  to  which  the  lunatic,  idiot,  or  non  compos  mentis,  is 
entitled  in  order  to  bring  him  into  court. — Fore  v.  Fore 478 

2.  Same,  proceedings  in;  sufficient  if  statute  is  followed. — This  pro- 
ceeding is  statutory  in  this  State,  and  is  sufficiently  regular  if  the 
requirements  of  the  statute  are  substantially  complied  with* — S.  C.  478 

MANDAMUS. 

1.  Mandamus;  xvhen  ivill  he  denied. — An  application  for  a  mandamus, 
to  compel  a  court  of  county  commissioners  in  this  State  to  provide 
a  fund,  by  taxation  or  otherwise,  to  pay  debts  contracted  during 
the  late  rebellion  to  feed  and  support  the  families  of  Confederate 
soldiers,  will  be  denied.  (Saffold,  J.,  dissenting.) — Bibb  i^- Falk- 
ner,  Ex'rs,  v.  Court  of  County  Commissioners 119 

2.  Same. — If  a  county  treasurer  fails,  on  demand,  to  pay  a  claim 
which  has  been  duly  allowed,  tiled  and  registered,  as  prescribed 
by  law,  against  such  county,  when  there  are  funds  in  the  county 
treasury  to  pay  the  same,  he  and  his  sureties  become  liable  to  a 
motion  and  judgment,  in  the  name  of  the  party  to  whom  such 
claim  is  payable,  for  the  amount  thereof.  In  such  a  case,  there- 
fore, mandamus  will  not  be  awarded  to  compel  the  payment  of  such 
claim,  as  there  is  a  sufficient  remedy  by  motion  or  suit  on  the 
treasurer's  bond. — Arriugton,  Solicitor,  v.  Van  Houton,  Treasurer. .  284 

3.  Same. — Mandamus  will  not  be  granted  to  compel  the  court  below 
to  set  aside  a  final  judgment,  from  which  an  appeal  lies. — Fx  parte 
Morris  &  Blair 361 

4.  Mandamus  ;  ichen  will  not  lie. — A  mandamus  mil  not  lie  to  com- 
pel a  judge  of  the  circuit  court  to  set  aside  an  order  of  contin- 
uance of  a  garnishment  for  further  answer  pending  in  that  court, 
unless,  perhaps,  the  power  to  continue  the  cause  has  been  corrupt- 
ly used.— 5'.   C 361 

5.  Same. — "While  an  order  of  continuance  of  a  garnishment  suit  in 
the  circuit  court  remains  in  force,  the  supreme  court  will  not  grant 
a  mandamus  to  inquire  into  the  propriety,  or  impropriety,   of  the 
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refusal  of  the  circuit  court  to  discharge  a  garnishee  npon  his  un- 
contested answer  in  the  circuit  court,  when  the  cause  purports  to 
be  continued  for  further  answer,  —Ex,  parte  S.  &  N.  li.  E 654 

6.  Same ;  when  will  he  granted. — An  order  of  city  court  overruling  a 
motion  to  set  aside  an  order  granted  at  a  former  term,  setting  aside 
a  judgment  and  granting  a  new  trial,  is  not  a  final  judgment  from 
which  an  appeal  will  lie.  The  remedy  to  avoid  such  an  order  is  an 
application  to  the  supreme  court  for  a  mandamus  to  require  the 
court  to  vacate  and  set  aside  the  order  complained  of. — Hatchett 

et  al.  V.  Milner  et  al , 224 

See,  also,  Lauoson  v.  Moore 274 

7.  Mandamus ;  token  lies.— A  mandamus  will  be  awarded  to  set  aside 
an  order  made  for  a  change  of  venue,  in  a  criminal  case,  in  the  ab- 
sence of  the  accused. — Ex  parte  Bryan 402 

8.  Same. — Mandamus  lies  from  a  superior  to  an  inferior  court  to  com- 
pel action,  but  will  never  direct  how  it  shall  act  or  control  its  dis- 
cretion. Where  a  court  has  acted,  its  action  can  only  be  revised 
by  the  superior  court,  on  appeal  or  ccpiiorari. — Appling,  Judge,  ^c, 

V.  Bailey,  A  ssignee 333 

9.  Mandamus  and  quo  warranto  ;  when  concurrent  remedies. — Man- 
damus and  quo  warranto  are  sometimes  concurrent  remedies  to  try 
the  right  of  contending  parties  to  an  ofiSce. — State,  Ex  rel.  v.  Falcor 
ner 696 

MARKIAGE  AND  DIVORCE. 

I.  Marriage,  contracted  through  fear  of  imprisonment ;  when  not  void. 
Marriage  contracted  through  fear  of  imprisonment  is  not  void, 
when  the  fear  was  not  imposed  as  an  inducement  to  the  marriage, 
but  arose  from  the  arrest  and  prosecution  of  the  party  for  bas- 
tardy.— Williams  v.   The  State  34 

15,  Cohabitation;  is  evidence  of  tvhat;  what  cannot  affect. — Cohabita- 
tion is  evidence  of  marriage,  but  it  can  not  make  a  void  marriage 
valid.— iS.  C 24 

3.  Decree  for  divorce,  assignments  of  error  in  relation  to  ;  when  wilt  be 
stricken  out  in  this  court.  —Assignments  of  error  which  question  the 
validity  of  a  decree  for  divoro  from  the  bonds  of  matrimony,  will 
not  be  heard  upon  appeal  to  this  court,  unless  the  appeal  has 
been  taken  within  three  months  from  the  date  of  the  enrollment  of 
such  decree  ;  but  upon  motion  in  this  court  such  assignments  will 
be  stricken  out. — Const,  of  Ala.  1867,  Art.  5,  §  30. — Turner  v. 
Turner  .r r • r 437 

4.  Decree,  enrollment  of ;  date  of,  how  fixed. — The  date  of  the  enroll- 
ment of  the  decree  for  divorce  in  such  a  case,  is  the  date  of  the 
decree  as  recorded  in  the  minutes  of  the  court  by  the  register. 
Revised  Code,   §§   641,  725,  cl.  4— 5.  C 437 

II.  Husband,  domidl  of;  tchen  not  domicil  of  wife;  what  change  of, 
will  not  deprive  tcife  of. — The  wife  remaining  in  this  State,  after  the 
husband  has  removed  to  another  State,  is  not  to  be  deprived  of  the 
right  to  sue  the  husband,  |n  the  court  pf  her  domicil,  for  divorce 
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and  alimony,  though  he  maj'  be  domiciled  in  the  State  of  his  new 
home.— 5.  C 437 

6.  Condonation,  always  conditional. — Condonation  is  always  condi- 
tional. A  renewal  of  the  acts  complained  of  by  the  wife,  is  such  a 
revival  of  the  acts  condoned  as  will  justify  a  divorce  for  the  same. 
S.C. 437 

7.  Cruelty;  what  aots  of  sufficient  to  authorize  divorce. — Striking  the 
wife  in  the  face,  choking  her,  and  pulling  her  hair,  by  the  husband, 
are  such  acts   of  cruelty  as  will  authorize  a  divorce  in  this  State. 

S.   C 437 

8.  Decree  for  divorce  in  favor  of  hushand,  by  court  of  another  State ; 
when  no  bar  to  jurisdiction  of  court  (o  decree  relief  in  suit  for  divorce 
py  the  wife  in  this  State,  against  the  husband. — A  suit  for  divorce, 
commenced  by  the  wife  in  the  courts  of  this  State,  who  is  herself 
resident  in  this  State  at  the  time  she  sues,  is  not  to  be  affected  by 
another  suit,  subsequently  commenced  by  the  husband,  for  a  di- 
vorce against  her  in  the  courts  of  another  State,  to  which  he  has  re- 
moved, and  to  which  the  wife  did  not  accompany  him,  and  to  which 
suit  the  wife  was  not  a  party,  except  by  ijublication,  although  the 
husband's  suit  may  be  terminated  by  a  decree  in  his  favor  against 
the  wife,  before  her  suit  against  him  is  terminated  here.  The  juris- 
diction of  the  court  of  this  State,  having  attached  in  favor  of  the 
wife  here,  it  will  continue  to  be  entertained,  until  its  powers  are 
fully  enforced  in  her  favor,  regardless  of  the  decree  in  favor  of  the 
husband  rendered  by   the  court  of   such   other  State. — S.    C.  ...437 

9.  Alimony,  amount  of;  what  not  excessive.-r^A  permanent  allowance 
to  the  wife,  on  a  decree  for  divorce,  of  the  sum  of  $30,000,  is  not 
too  liberal  when  it  appears  that  there  are  no  children  by  the 
marriage,  and  but  three  children  by  a  former  marriage,  who  are 
each  sufficiently  well  provided  for,  and  that  the  estate  of  the  hus- 
band is  worth  $100,000.— *'.  C f.  437 

10.  Alimony  pendente  lite ;  what  not  too  large. — An  allowance  to  the 
wife  pending  a  suit  for  divorce  in  her  favor  of  S800,  is  not  excess- 
ive,  when  it  appears  that  the  husband's  estate  is  worth  $100,000. 

il    C.'. 437 

11.  Solicitors  of  wife,  fees  of ;  when  allowance  of,  may  be  made  out  of 
estate  of  husband. — In  a  suit  for  divorce,  in  favor  of  the  wife,  on 
the  grounds  of  cruelty  and  adultery,  if  it  appears  that  she  has  no 
separate  property  of  her  own,  the  wife  will  be  allowed  reasonable 
counsel  fees  out  of  the  husband's  estate,  for  services  actually  per- 
formed.— S.  C : 437 

12.  Voluntary  gift  or  conveyance  ;  when  tcill  be  declared  void. — A  vol- 
untary conveyance  or  gift  of  property  made  by  the  lather  to  a  son, 
after  the  father  has  been  sued  for  divorce  and  for  permanent  ali- 
mony, on  the  grounds  of  cruelty  and  adultery,  will  be  declared 
void  when  it  appears  that  such  conveyance  or  gift  was  made  to  de- 
feat the  rights  of  the  wife,  and  when  the  son  had  been  properly 
made  a  party  to  the  suit  lor  divorce. — i   C 437 

13.  Divorce;  when  will  be  granted  on  slight  indications  of  peril  to  wife. 
The  christian  interpretation  of  the  contract  of  marriage  requires 
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that  the  husband  shall  love  the  wife  ;  that  "he  shall  delight  in 
her  as  in  himself,"  and  when  the  proofs  show  that  he  habitaally 
fails  to  do  this,  the  courts,  upon  very  slight  indications  of  peril 
to  her  of  body  or  health,  will  interpose  for  her  protection,  by  di- 
vorce —GoodricA  V.   Goodrich 670 

14.  Same;  vchat  sufficient  evidence  of  cruelty  to  juatiftj. — If  the  con- 
duct of  the  husband  is  shown  to  be  habitually  cold,  indifferent, 
rude,  harsh,  vulgar,  obscene,  and  profane,  towards  the  wife,  and 
she  is  seen  shortly  after  being  with  him,  in  the  privity  of  the  mar- 
ital relation,  in  tears,  with  bruises  on  her  face,  lips,  and  side,  of 
a  serious  character,  and  the  husband  admits,  when  complained  of, 
that  these  indications  of  bad  treatment  were  produced  by  him, 
his  explanation  that  they  were  given  in  playfulness  and  jest,  and 
not  in  anger  or  in  earnest,  will  not  be  sufficient  to  rescue  his  "con- 
duct'' from  the  construction  that  these  appearances  are  evidences 
of  legal  cruelty,  sufficient  to  justify  a  divorce  in  favor  of  the  wife 

for  that  cause.— 19.  C (570 

15.  Children,  custody  of ;  when  should  he  granted  to  the  mother. — Upon 
a  dissolution  of  marriage,  by  divorce  in  favor  of  the  wife,  if  she  has 
possession  of  the  children  of  the  marriage,  who  are  of  tender 
years,  two  being  girls  and  the  other  a  boy,  and  it  appears  that  the 
mother  is  a  woman  of  polite  education,  and  of  an  amiable  disposi- 
tion, and  virtuous,  and  if  it  appears  that  the  father  is  habitually 
rude,  profane,  vulgar,  obscene  and  hypocritical  in  his  conduct, 
and  insulting  in  his  language  to  females  in  his  household,  with 
some  evidences  of  a  tendency  to  drunkenness,  cold  and  indifferent 
to  his  children,  and  disposed  to  sell  them  to  their  grand-mother 
"for  cash,"  and  denounces  them  as  "damn  nasty  babies"  of  whom 
he  is  tired — in  such  a  case  the  children  will  not  be  separated, 

or  taken  from  the  care  and  tuition  of  the  mother. — S.  C 670 

16.  Dicelling-house,  <f-c.;  when  wife  will  be  protected  in  possession  of, 
hy  injunction. — If  during  marriage,  the  husband  conveys  or  causes 
to  be  conveyed  to  the  wi  e,  by  deed,  a  house  and  lot,  in  which 
they  then  are  residing,  for  the  purpose  of  securing  it  from  confis- 
cation on  account  of  the  husband's  participation  in  rebellion,  and 
he  received  and  holds  possession  of  the  deed  for  her,  and  if  he  is 
insolvent  or  likely  to  become  insolvent,  and  has  received  moneys 
or  estate  belonging  to  the  wife,  as  her  separate  property,  of  con- 
siderable value,  under  the  laws  of  this  State  for  the  protection 
of  married  women,  upon  a  dissolution  of  the  marriage  by  divorce 
in  the  wife's  favor,  she  will  be  protected  in  her  possession  of 
such  house  and  lot,  and  the  furniture  therein,  by  injunction 
against  the  husband's  claim. — S  C 670 

17.  Matrimony,  dissolution  of  bonds  of,  under  section  2353  of  Revised 
Code;  ivhat  necessary  to  authorize. — To  authorize  a  dissolution  of 
the  bonds  of  matrimony  under  section  2353  of  the  Revised  Code, 
there  must  be,  on  the  part  of  the  husband,  actual  violence  commit- 
ted on  the  person  of  the  wife,  attended  with  danger  to  her  life  or 
health,  or  such  conduct  on  his  part  as  shows  there  is  reasonable 
apprehension  of  such  violence  ;  and  such  acts  of  violence,  or  sach 
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condact,  shonid  be  distinctly  stated  and  clearly  proved,  so  as  to 
leave  no  reasonable  doubts  on  the  mind  as  to  the  troth  of  their 
existence,  and  of  their  tendency  to  endanger  the  life  or  health 
of  the  wife  ;  and  the  wife,  as  a  general  rule,  shonid  be  without 
fault  on  her  part. — Hughes  v.  Hughes 698 

18.  Evidence;  what  insufficient  to  esidblish  charge  of  cnrud  treatment 
and  violence.  ^The  deposition  of  one  witness,  the  sister  of  com- 
plainant, whose  general  character  is  proved  to  be  bad,  and  who  is 
contradicted  as  to  a  material  fact  by  the  brother  of  the  defendant, 
is  not  sufficient  to  establish  the  charge  of  cruel  treatment  and 
violence,  committed  on  the  person  of  the  wife,  by  the  husband. — 

S.  G 698 

19.  Next  friend;  when  may  he  taxed  tvith  cost.— A  next  friend,  in  whose 
name  the  bill  of  a  wife  is  filed  to  obtain  a  divorce,  if  it  be  dis- 
missed, may  properly  be  decreed  to  pay  the  cost. — S.  C 698 

20.  Slaves,  marriages  between,  during  slavery;  legal  effect  of. — The 
marriages  of  slaves  and  of  freedmen  of  color  with  slave  women 
during  the  existence  of  slavery  in  this  State,  were  not  illicit  con- 
nections, but  were  legal  quasi  marriages,  such  as  the  law«  allowed 
and  the   church   approved. — Stikes,  Adm'r,  v.  Swanson,  et  al 633 

21.  Same;  children  of,  not  dastards. — The  children  of  such  mar- 
riages were  not  bastards  at  common  law,  and  there  is  no  law  of 
this  State  which  made  them  bastards.  Upon  the  emancipation  of 
the  children  of  such  marriages,  by  the  results  of  the  late  war, 
and  the  elevation  of  these  persons  to  citizenship  of  this  State, 
their  heritable  blood  was  restored,  the  impediment  of  slavery 
which  obstructed  it  before,  being  thus  removed. — S  C 6.33 

MOBILE  SCHOOL  COMMISSIONERS. 

1.  "JHobih  School  Commissioners  ;"  charter  of ,  public  in  its  nature,  and 
may  be  altered  or  amended  by  the  general  assembly. — The  board  of 
commissioners,  known  by  the  name  of  "  The  Mobile  School  Com- 
missioners," as  created  by  the  act  of  10th  January,  1626,  was  an 
irregular  quasi  corporation,  public  in  its  nature,  and  so  continued, 
under  all  the  legislation  in  relation  thereto,  down  to  the  adoption 
of  the  present  constitution  of  the  State,  and,  therefore,  subject  at 
all  times  to  legislative  control. — Mobile  School  Commissioners  v. 
Putnam  et  als 506 

2.  Same  ;  charter  of,  not  a  contract  protected  from  impairment  by  con- 
stitution of  United  States. — Said  corporation  was  created  for  public 
ends  and  purposes,  and  not  for  private  benefit  or  emolument  ;  the 
corporators  had  no  property  in  the  corporation,  nor  have  they 
paid  to  the  State  any  thing  amounting  to  a  valuable  consideration 
for  its  charter ;  consequently,  no  contract  existed  between  it  and 
the  State,  the  obligation  of  which  is  protected  from  impairment  by 
the  constitution  of  the  United  States. — S   C 506 

3.  Board  of  education ;  potcer  qf,  over  public  educational  institutions. 
The  board  of  education  has  lull  legislative  powers  in  reference  to 
the  Mobile  School  Commissioners,  and  other  public  educational  in- 
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stitations  ;  and  all  the  public  edacational  institutions  of  the  State 
are  legally  under  the  control  and  management  of  the  superintend- 
ent of  public  instruction  and  the  board  of  education. — S.  C 506 

4.  '' Mobile  School  Commissioners  ;"  power  of  State  over  J unds  of. -^Al- 
though the  State  may  not  have  the  constitutional  power  to  divert 
from  the  purposes  of  the  trust,  the  funds  which  have  been,  and 
are,  from  time  to  time,  increased  and  augmented  from  the  boun- 
ties and  revenues  of  the  State,  it  may,  nevertheless,  in  its  discre- 
tion, change  the  administrators  of  these  trust  funds,  and  the  man- 
ner and  mode  of  its  administration.  — 8.    C 5flG 

5.  Injunction  ;  dissolution  of,  before  answer  of  all  defendants  ha?  come 
in,  when  proper. — Generally,  an  injunction  properly  granted  should 
not  be  dissolved  until  the  answer  of  all  the  defendants  has  come 
in  ;  this  rule  is,  however,  subject  to  modification  and  discretion. 
Where  there  are  more  dt^fendants  than  one,  if  the  defendant,  on 
whom  the  gravamen  rests,  to  whom  the  facts  charged  are  better 
known  than  to  the  other  defendants,  and  within  whose  knowledge 
the  facts  must  be,  if  they  exist  at  all,  has  fully  answered  the  bill, 
section  3438  of  the  Eevised  Code  will  authorize  the  dissolution 
of  the  injunction  in  vacation,  without  awaiting  the  answer  of  his 
co-defendants. — Mobile  School  Comm'fs  v.  Putnam  etal 506 

6.  School-moneys  for  Mobile  county;  who  only  is  authorized  to  draw 
from  State  treasury. — Under  the  present  laws  of  the  State,  the  su- 
perintendent of  education  for  Mobile  county  is  the  only  person 
authorized  to  draw  from  the  State  treasury,  moneys  belonging  to 
said  county  for  the  use  of  public  schools  therein . — S.  C 606 

7.  "Mobile  School  Commissioners ;"  office  of,  lohen  vacated. — By  the 
act  of  August  11th,  Ipi68,  the  offices  of  the  Mobile  school  commis- 
sioners became  vacant.  The  words  "other  school  officers"  em- 
braces school  commissioners.  If  the  complainants,  claiming  to  be 
such  commissioners,  were  elected  or  appointed  after  that  date,  they 
ceased  to  be  such  school  commissioners,  by  virtue  of  the  resolu- 
tions of  the  board  of  education  of  the  19th  day  of  August,  1869. — 

S.  C 606 

8.  Board  of  education ;  "fall  legislative  powers^' of .  whnt  embraces. — 
The  "full  legislative  powers"  vested  by  the  constitution  in  the 
"board  of  education,"  clothed  it  with  all  the  powers  which  the 
general  assembly  might  have  exercised,  if  legislative  power  had 
not  been  conferred  on  the  "board  of  education,"  in  reference  to 
the  public  educational  institutions  of  the  State.  This  power  cov- 
ers the  whole  field  of  legislation  on  this  subject,  including  officers 
and  agents  to  be  employed,  the  mode  and  manner  of  their  election 
or  appointment,  and  their  tenure  ol  office;  lor  what  causes,  and  how 
and  by  whom  removable  ;    their  duties  and  compensation,  &c.  — 

S.   C 506 

9.  Same;  sesaion  of,  how  long  may  continue. — Under  article  6,  sec- 
tion 7,  of  the  constitution,  the  board  of  education  may  continue 
in  session  twenty  business  days,  not  including  Sundays  ;  and  it 
does  not  require  that  they  shall  follow  iu  Buccessive  order.    Thero 


792  INDEX. 

MOBILE  SCHOOL  C0MMISSI0:NEKS— Continued. 

is  no  reason  why  the  board  of  education  may  not  take  a  recess, 
without  having  the  recess  counted  against  it. — S.    C 506 

10.  Same  ;  acta  of,  what  will  be  presumed  to  sustain. — If  necessary  to 
sustain  the  acts  of  the  board  of  education,  it  will  be  presumed 
that  the  session  was  continued  for  a  longer  period  than  twenty 
days,  "  bj'  authority  of  the  governor." — S.    C 506 

11.  Same;  general  acts  of,  public  ac^s. —The general  acts  of  the  board 
of  education  are  public  acts  of  which  the  courts  will  take  judicial 
notice,  as  of  the  other  public  acts  of  the  State,  and  the  same  pre- 
sumptions will  be  made  in  their  favor. — S.    C 506 

12.  Savie ;  what  clct  of,  is- not  a  law,  in  any  accurate  sense,  and  does  not 
require  approval  of  governor. — A  resolution  of  the  board  of  edu- 
cation, approving  or  disapproving  the  appointment  or  removal  of 
an  oflScer,  is  not  in  any  accurate  sense  a  law,  but  is  merely  an  ad- 
ministrative act,  and  does  not,  therefore,  require  the  approval  of 
the  governor  to  give  it  effect. — S.    C 506 

MORTGAGE. 

1.  Foreclosure,  right  of;  when  barred. — The  right  to  forclose,  in  a  case 
like  this,  is  only  barred  when  a  mortgage,  for  like  purpose,  would 

be  barred. — Mahone  v.  Haddock  et  al 92 

2.  Mortgage,  recitals  in;  what  not  notice  of — A  recital  in  a  mortgage 
that  in  case  of  a  sale  of  the  property,  the  proceeds  are  to  be  first 
applied  to  the  payment  of  the  amount  secured  to  be  paid  by  another 
mortgage  on  the  same  premises,  is  not  constructive  notice  to  the 
mortgagee  of  the  contents  of  the  mortgage  referred  to,  when  the 
moitgages  are  executed  on  the  same  day,  and  there  was  an  agree- 
ment, between  the  mortgagees  and  the  mortgagor,  that  the  mort- 
gage having  priority  should  contain  stipulations  different  from 
those  actually  contained  in  it,  there  being  no  evidence  as  to  which 
was  first  executed. — Fonder  et  al.  v.  Scott 241 

NEW  TEIAL. 

1.  Xew  trials,  grant  of;  when  may  be  authorized. — The  loyal,  rightful, 
legislative  power  of  the  State,  may  by  law  authorize  the  grant  of 
new  trials  in  its  own  courts,  where  there  was  a  good  and  meritori- 
ous defense  in  the  first  instance. —  Ex  parte  Bibb 140 

2.  Same;  what  sufficient  ground  to  support. — It  is  sufficient  ground  to 
open  a  judgment  of  a  court  of  the  insurgent  government,  erected 
in  the  State  of  Alabama,  after  the  suspension  of  the  rightful  gov- 
ernment which  existed  prior  to  the  Nth  day  of  January,  18GI,  and 
to  grant  a  new  trial  therein,  that  such  judgment  was  for  a  larger 
sum  than  might  probably  be  due,  and  that  one  of  the  defendants 
therein  was  a  Union  man  before  the  passage  of  the  ordinance  of 
secession,  by  the  insurgent  authorities.  Very  slight  grounds  in 
such  case  should  be  sufficient  to  justify  the  grant  of  a  new  trial. 

S.  C 140 

3.  Neiv  trials;  in  what  cases  can  be  rightfully  authorized. — The  legis- 
lative power  of  the  rightful  government  of  the  State  has  the  right 


INDEX.  793 


NEW  TRIAL— Continued. 


to  authorize  the  graut  of  new  trials,  in  judgments  rendered  in  the 
so-called  courts  of  tlie  insurgent  government,  existing  in  this  State 
after  the  1  Ith  daj'  of  January,  1861,  and  until  the  complete  and  full 
restoration  of  the  loyal,  rightful  government  of  the  State. — Ex  parte 
Norton  <^-  Shields 178 

4.  Same  ;  what  sufficient  cause  for  ijraniing. — It  is  sufficient  cause  for 
granting  a  new  trial  in  a  judgment  rendered  in  a  court  of  said  in- 
surgent government,  that  the  court  which  rendered  such  judgment, 
was  a  court  created  by  said  insurgent  government,  and  the  judge 
who  presided  was  an  officer  appointed  by  said  insurgent  poAver  ; 
and  that  the  cause  of  action  was  the  supposed  breach  of  a  warranty 
of  soundness  of  a  person  sold  as  a  slave  in  this  State,  after  the  Ist 
day  of  January,  \ri&\i  ;  that  the  damages  in  said  judgment  were  ad- 
measured in  Confederate  money  ;  that  the  defendant  was  a  female 
and  widow,  and  that  the  so-called  court  sat  within  a  city  of  this 
State,  then  occupied  as  a  military  post  by  the  insurgent  soldiery. 

S.  C 178 

5.  Same;  affidavit  in  support  of  application  j'or  new  trial,  what  notice 
need  not  he  given  in  relation  to. — Under  ordinixuce  No.  ;i9  of  the  con- 
vention of  1867,  and  the  acts  of  the  legislature,  in  relation  to  the 
granting  of  new  trials,  it  is  not  necessary  that  the  parties  adversely 
interested  should  be  notified  of  the  timp  and  place  of  the  taking 
of  the  affidavits  in  support  of  the  application  for  tlie  grant  of  a  new 
trial.— 6'.  C , .   178 

OFFICE. 

1.  Offi,ce;  failure  to  do  what,  does  not  vacate  ipso  facto. — The  failure  of 
an  officer  to  file  his  bond  within  the  time  prescribed  by  law,  does 
not  ipso  facto  vacate  his  office.— S<a/e,  ex  rel.,  v.  Falconer 696 

2.  Commissioners  court;  what  has  not  jurisdiction  of — The  commis- 
sioners court  has  no  jurisdiction  to  declare  the  office  of  tax  col- 
lector vacant.  Its  appointment  of  a  person  to  the  office,  when 
there  was  no  vacancy,  is  void. — S.  C 696 

3.  Act  approved  October  H<A,,  1868  ;  what  waived. — The  act  of  the  legis- 
lature, approved  October  8th,  186S,  extending  the  time  within 
which  tax  collectors  should  file  their  official  bonds,  was  a  waiver 
of  the  right  of  the  State  to  claim  a  forfeiture  of  office  against  those 
who  had  not  at  that  time  given  bond. — S.  C 696 

4.  Mandamus  and  quo  warranto ;  when  concurrent  remedies. — Manda- 
mus and  quo  warranto  are  sometimes  concurrent  remedies  to  try 
the  right  of  contending  parties  to  an  office. — S.  C 696 

5.  Persons  holding  office,  after  passage  of  ordinances  3  and  10  of  con- 
vention of  1861 ;  how  regarded. — All  persons  holding  office  in  this        • 
State,  after  the  overthrow  of  the  rightful  government  thereof,  by 

the  late  rebellion,  and  after  the  passage  of  the  ordinanoes  Nos.  3 
and  lU  of  the  convention  of  1861,  are  to  be  regarded  as  persons 
holding  office  under  the  insurrectionary  organization  then  having 
military  control  of  the  territory  of  the  State. — Noble  4'  Bro  et  al. 
V.  Cullom  <^-  Co.  et  al 554 

65 
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PARTNERS  AND  PARTNERSHIP. 

1.  Summons  and  complaint,  acceptance  of  service  of,  hy  one  member  of 
firm ;  how  hinds  finn. — Acceptance  of  service  of  a.  summons  and 
complaint  by  one  partner  in  the  name  of  the  partnership,  is  equiva- 
lent to  service  on  all  in  respect  to  their  joint  property. — Bowin  <J- 

Co.  V.  Sidherlin 278 

2.  Partnership,  suits  hy ;  what  should  show.— In  a  suit  by  a  partner- 
ship, the  names  of  the  partners  composing  the  firm  should  be 
stated  with  distinctne.s8. —  Lanford  v.  Patton,  Donegan  ^  Co 584 

3.  Same ;  when  judgment  bi/  default  is  error. — In  a  suit  by  a  partner- 
ship, in  the  firm  name  only,  neither  the  christian  nor  surnames  of 
the  persons  comprising  the  firm  appearing  in  the  record,  nor 
aught  else  in  the  proceedings  by  which  an  amendment  might  be 
made,  it  is  error  to  render  judgment  by  delault. — S.  C 585 

PAYMENT. 

1.  Confederate  money,  payment  of;  ichen  extinguishes  deht. — The  ac- 
ceptance of  ijaj'uient  of  a  debt  in  Confederate  currency,  by  the 
owner,  in  his  own  right  and  not  in  a  fiduciary  capacity,  extin- 
guishes the  debt. — Ponder  v  Scott  et  al 241 

PLEADING  AND  PRACTICE. 

See  Ekror  and  Appeal,  under  head  of  Pkactice, 

POLICEMEN. 

1.  Authority  of  to  arrest,  coextensive  with  the  county. — The  authority 
of  a  policeman  to  make  an  arrest  is  not  confined  to  the  city  or 
town  for  which  he  is  appointed,  but  it  is  co-extensive  with  the 
limits  of  the  county. —  WUlixms  v.  T  he  State 41 

QUO  WARRANTO. 
See  Mandamus. 

RECORD. 

1.  Record ;  tchat  power  courts  have  over,  after  final  adjournment.— Xitev 
the  final  adjournment  of  a  court  it  ceases  to  have  any  power  over 
its  records,  other  than  that  incident  to  all  courts  of  general  juris- 
diction, of  correcflng  clerical  errors,  where  the  reconl  aflf  irds  mat- 
ter upon  which  to  ba«e  such  correction.  — Ex  parte  .Morris  ^  Blair.   361 

2.  Record ;  what  not  part  of. — In  a  judgment  by  default,  the  note 
which  was  the  cause  of  action  is  not  a  part  of  the  record  on  appeal. 
Rhodes  v.  Walker,  A  dministrator 213 

RESTITUTION. 

1.  Restitution;  when  necessary  to  o'dain  reversal  of  decree. — One  who 
receives  and  retains  the  purchase-money  of  land  sold  under  a  de- 
cree, can  not  reverse  the  decree,  if  the  reversal  will  divest  the  title. 
J-  F.  Davis  et  al.  v.  Tennessee  Davis  et  al 342 
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REVENUE  LAW. 

1.  Dealer  in  tobacco;  word  as  used  in  the  revenue  law,  defined. — A 
dealer  in  tobacco,  within  the  meaning  of  tlie  revenue  law— one  that 
is  required  to  take  out  a  license— is  a  person  whose  business,  occu- 
pation, employment  or  vocation,  is  to  deal  in  tobacco  ;  in  other 
words,  a  tobacconist.  It  is  not  every  one  who  sells  tobacco  that  is 
required  to  take  out  a  license,  but  only  * '  dealers  in  tobacco. " — 
Carter  V.  The  State 29 

2.  Same;  what  sales  of  tobacco  do  not  constitute  a  dealer  in  tobacco, 
within  the  meaning  of  ike  revenue  laic  —One  who  is  engaged  in 
carrying  on  a  general  dry-goois  business  as  a  merchant,  and  only 
has  tobacco  in  small  quantities,  and  by  way  of  variety,  in  bis  gen- 
eral di'v-goods  business,  sells  it  by  the  plug,  is  not  a  "dealer  in 
tobacco,"  within  ihe  sense  and  meaning  ot  the  revenue  law,  and 
is  not,  therefore,  required  to  take  out  a  license  for  that  business. 
S.C 29 

3.  Same;  intent,  of  seller  how  effects  his  conviction. — In  such  a  case, 
the  intent  of  the  party  is  to  be  considered,  and  if  in  bad  faith, 
under  cover  of  his  other  business,  and  for  the  purpose  of  de- 
frauding the  revenue,  he  sells  or  trades  in  tobacco,  then  he  should 

be  convicted  ;  otherwise,  not. — S.  C 29 

4.  Same ;  intent,  how  may  be  jyroven,  and  by  whom  determined. — The 
question  of  intention  may  be  proven  as  we  prove  the  intent  of 
a  party,  where  the  intent  to  defraud  enters  into  and  is  necessary 
to  constitute  the  offense  ;  and  the  question  of  intent  should  be  left 
to  the  jury  under  the  evidence,  aided  by  proper  instructions  from 
the  court.— 5.  C 29 

5.  Revised  Code;  §435  0/",  construed. — Under  §435  of  the  Revised 
Code,  all  persons  residing  in  this  State  were  liable  to  pay  the  tax 
imposed  by  said  section  upon  their  incomes,  from  ichatertr  sources 
derived,  unless  such  incomes  were  derived  from  the  gross  receipts, 
gross  commissions,  or  gross  profits  of  such  persons,  upon  whose 
gross  receipts,  commissions,  or  profits,  taxes  were  assessed  under 
the  provisions  of  $  434  ;  and  such  persons  only  are  embraced  with- 
in the  letter  or  spirit  of  the  proviso,  of  said  §  435,  upon  whose 
gross  receipts,  commissions,  or  profits,  taxes  were  assessed  under 
the  provisions  of  ^  434. — Lott,  Tux  Collector,  v.  Hubbard 593 

6.  Income;  what  subject  to  taxation. — Upon  the  agreed  statement  of 
facts  upon  which  this  case  was  tried,  the  income  of  the  appel- 
lee, derived  from  the  mercantile  firm  of  which  he  was  a  member, 
was   "liable  to  taxation." — S.C 593 

7.  Income;  what  does  not  exempt  from  taxation. — Income  derived  from 
an  independent  source,  is  not  exempted  irom  the  income  tax  im- 
posed by  §  435,  because  it  has  been  applied  to  the  payment  of  a 
debt  due  for  real  estate,  purchased  on  a  credit,  and  upon  which  real 
estate  a  tax  has  been  assessed  and  paid  for  the  same  period  with- 
in which  such  income  accrued. — iS.  C 593 

8.  Occupations  ;  right  of  Slate  to  tax. — The  State  has  the  right  to  tax 
occupations. — Jones,  Judge  of  Probate,  v.  Page  dt  Slallworlh 657 

9.  Revenue  act  of -ilst  December,  1868;  construction  of . — The  revenue 
act  apprpve4  Pecembe):  ^Ist,  iy»i8,  rpcjuires  eftch  lawjrer  cpipposing 
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a  firm  to  pay  the  price  prescribed  for  lawyers  for  a  license,  ■which 
entitles  him  to  practice  his  profession  in  any  county  of  the  State. 

S.  C 657 

]0.  Same,  section  120  of;  does  not  confer  judicial  power  on  avditor. — 
Section  J -20  of  that  act  does  not  confer  upon  the  auditor  any  judi- 
cial authority.  It  only  makes  him,  to  the  extent  therein  expressed, 
chief  of  the  revenue  department  to  insure  uniformity  in  the  execu- 
tion of  the  law  throughjut  the  State. — S.  C 657 

SEPARATE  ESTATE. 
See  Husband  and  Wifk. 

SHERIFF. 

1.  Disirihntion  of  monei/ collected  on  fi.  fa.;  what  judgments  have  a 
preference. — On  a  motion  to  distribute  a  sum  of  money  collected  by 
the  sheriif  on  fi.  fa.  on  several  judgments,  some  of  which  were 
rendered  in  a  circuit  court  of  this  State  before  the  1 1  th  day  of 
January,  J861,  and  others  rendered  in  the  courts  of  the  rebel  State 
government,  the  judgments  of  the  rebel  courts  will  be  postponed 
in  payment  to  the  judgments  rendered  by  the  courts  of  the  State 
before  secession. — Noble  ^-  Bro.  et  at  v.  Cullom  cf  Co.  et  al 554 

2.  Sheriff,  fees  of ;  what  jiuyahle  \>}j  the  State. — Sheriffs  in  this  State 
are  entitled  to  be  paid  by  warrant  on  the  State  treasurer,  all  fees  in 
criminal  cases,  except  when  they  are  paj^able  by  the  county,  out  of 
any  lunds  administered  by  the  county,  whether  these  funds  are 
general  or  special  ;  unless  there  is  a  special  law  to  the  contrary. 
Johnson  v.  Reynolds,  Auditor 586 

3.  Same  ;  tvhai  law  governed  as  to  fees  of  sheriff  in  Montgomery  county 
up  to  1 7th  Febriiary,  lti66. — In  the  case  of  the  sheriff  of  Montgom- 
ery county,  there  was  such  a  special  statute,  (Acts,  1865-6,  p.  583,) 
which  was  in  force  up  to  the  adoption  of  the  Revised  Code,  on  the 
17th  day  of  February,  J 8(58.  After  that  date  the  payment  of  his 
costs  was  governed  by  the  act  of  the  general  assembly,  as  found  in 
the  Revised  Code.— 5.  C 586 

4.  Mandamus;  when  lies  —A  mandamus  will  be  allowed  to  enforce  a 
claim  for  such  fees  iu  favor  of  a  sheriff. — S.  C 586 

5.  Sheriff's  fees  in  criminal  cases;  when  payable  by  the  State. — The 
third  clause  of  section  4310  of  the  Revised  Code,  provides  for  pay- 
ment by  the  State  of  the  sherift"s  fees  in  criminal  cases,  except 
when  the  defendant  has  been  convicted  or  &  nolle  prosequi  n^niQioeA., 
in  which  case  they  are  payable  by  the  county.  Where  the  costs 
have  been  taxed  against  the  prosecutor,  or  the  foreman  of  the 
grand  jury,  there  must  be  a  return  of  execution  "no  projierty 
found." — McKinney  r.  Reynolds,  Auditor 660 

SLAVES  AND  SLAVERY. 

1.  Promissory  note  for  jfur chase-money  of  slaves  ;  sufficient  considera- 
tion to  support,  notwithstanding  emancipation  proclamation,  when  con- 
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tract  of  sale  was  bona  fide,  and  made  beiioeen  eitizevs  of  the  rebel 
States  after  the  proclfimation  and  before  the  suppression  of  the  rebel- 
lion.— Notwithstanding  the  proclamation  of  the  president  of  the 
United  States,  of  the  1st  of  January,  1863.  known  as  the  emanci- 
pation proclamation,  there  continued  an  uncertain  contingent  in- 
terest and  property  in  slaves,  which  was  a  sufficient  consideration 
to  sustain  contracts,  made  in  good  faith,  in  the  rebel  States,  and 
between  citizens  of  the  said  States,  contracting  with  each  other,  in 
relation  to  that  species  of  property,  between  the  date  of  said  proc- 
lamation, and  the  suppression  of  the  rebellion,  or  the  end  of  the 
war — consequently,  a  sale  of  slaves,  made  in  good  faith,  in  this 
State,  between  citizens  thereof,  between  those  periods,  is  a  valid 
sale,  and  a  promissory  note  made  to  secure  the  purchase-money,  is 
a  valid  note,  supported  by  a  sufficient  consideration,  and  may  be 
recovered  upon  in  the  courts  of  this  State.  (Peters,  J.,  dissent- 
i'"0-  )—McEhain  v.  Mudd i8 

2.  Ordinance  jNo.  38,  of  convention  of  1867,  third  section  of;  unconsti- 
tutionality of. — The  third  section  of  the  ordinance,  No.  3d,  of  the 
convention  of  this  State,  passed  the  6th  of  December,  1867,  enti- 
tled "An  ordinance  concerning  the  validity  of  contracts,  where  the 
consideration  was  Confederate  bonds  or  currency,  and  ior  the  pur- 
chase of  slaves,''  is  in  conflict  with  article  1,  section  10.  part  1,  of 
the  constitution  of  the  United  States,  that  declares,  "No  State 
shall  pass  any  law  impairing  the  obligation  of  contracts,"  andis, 
therefore,  unconstitutional  and  void.     (Peters,  J.,   dissenting.) — 

S.  C 48 

3.  Hire  of  slave,  note  for  ;  what  no  defense  against. — The  fact  that  a 
slave,  hired  for  the  year,  was  taken  from  the  possession  of  the 
hirer  in  the  spring  of  the  same  year  by  the  presence  of  the  Fed- 
eral army,  and  not  regained,  is  no  defease  against  a  note  given 
on  1st  of  January,  1865.  for  the  hire  of  the  slave  for  that  year.  The 
hirer  is  nevertheless  bound  for  the  hire  of  the  slave  for  the  entire 
term  for  which  the  contract  of  hiring  was  made. — Bnfordv.  Tucker,    89 

4.  Custom,  evidence  of;  tchat  does  not  constitute  requisites  of. — An  al- 
leged custom,  that  has  its  origin  only  some  three  or  four  years  be- 
fore, is  not  such  a  legal  custom  as  will  displace  the  general  law. 
Such  an  alleged  custom  must  want  all  the  necessary  requisites  and 
elements  of  a  good  custom.  It  certainly  wanted  antiquity,  and 
must  also  have  wanted  certainty,  consent,  obligation,  and  the  other 
elements  of  a  good  custom.  Evidence  oflfered,  therefore,  to  prove 
that  at  the  time  of  hiring  a  slave,  there  was  a  general,  notorious, 
custom  in  the  neighborhood  and  county  in  which  said  hiring  was 
made,  that  where  the  word  dollars  was  used  in  contracts,  and  noth- 
ing said  of  the  kind  of  dollars,  the  parties  understood  and  meant 
Confederate  money,  was  properly  rejected,  on  motion  of  the  party 
against  whom  it  was  oflfered. — 5.  C 89 

5.  Hire  of  slave;  wh/it  amount  hirer  entitled  to  recover,  for. — The  hirer 
is  only  entitled  to  recover  the  value  of  the  services  of  said  slave, 
as  ^  hireling,  at  the  time  of  the  hiring,  in  lawful  money  of  the  Uni- 
ted States.— 5.  C 90 
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6.  WtuTanty  of  title  to  slave ;  lohat  does  not  protect  vendee  against. — 
Neither  a  warranty  of  title,  nor  a  warranty  that  slaves  sold  are 
slaves  for  life,  protects  the  vendee  from  the  consequences  of  revo- 
lution, or  against  the  abolition  of  slavery  and  the  emancipation  of 
the  slaves  by  the  government,  and  the  loss  of  the  slaves  by  either 
event,  is  no  legal  breach  of  such  warranties. — FUzpatrick,  Ex'r,  v. 
Heame 171 

7.  Ordinance  No.  38  of  the  com:ention  of  1867,  and  ordinance  No.  '^9, 
last  part  of  paragraph  3  ;  unconstitntionality  of. — Not  only  the  3d 
section  of  ordinance  38  of  the  convention  of  1867,  concerning  the 
value  of  contracts,  and  for  the  purchase-money  of  slaves,  is  uncon- 
stitutional and  void,  but  also  the  last  paragraph  of  section  3  of  or- 
dinance No.  39  of  said  convention,  that  declares  "that  all  judg- 
ments rendered  in  the  courts  of  this  State,  against  defendants, 
where  the  consideration  was  the  purchase-money  or  hire  of  a  slave 
or  slaves,  are  hereby  declared  to  be  null  and  void,"  is  unconstitu- 
tional and  void ;  they  both  impair  the  obligation  of  contracts. — 

S.  C 171 

8.  Failure  of  consideration ;  tchat  error  to  charge  as. — A  charge  to  the 
jury,  in  an  action  on  a  note  given  on  the  sale  of  slaves,  that  if  the 
consideration  of  the  note  was  the  price  of  slaves  sold,  then  there 
was  a  failure  of  consideration,  and  they  must  find  for  the  delend- 
ant,  is  erroneous. — S.  C 171 

9.  Ordiimnces  Nos.  38  and  39  of  convention  of  1867  ;  plea  setting  up,  as 
defense  to  action  on  note  given  for  sale  of  slaves,  bad  on  demurrer. — In 
an  action  on  a  note  given  on  the  sale  of  slaves,  a  plea  that  sets  up 
the  ordinances  Nos.  38  and  39  of  1867,  is  bad  on  demurrer,  because 
the  parts  of  said  ordinances  referring  to  notes  given,  and  judg- 
ments rendered  on  such  notes,   are  unconstitutional  and  void. — 

S.   C 171 

10.  Warranty  of  ftlle,  plea  that  sets  tip;  what  is  good  plea — A  plea 
that  sets  up  a  warranty  of  title,  and  tliat  the  slaves  sold  were  slaves 
for  life,  to  an  action  on  a  note  given  for  the  price  of  said  slaves,  and 
states  that  the  title  failed  without  the  fault  of  defendant,  although 
inartificial,  yet  in  substance  is  a  good  plea,  and  a  demurrer  to  it 
should  be  overruled . — S.  C. J71 

11.  Ordinance  No.  38  of  convention  of  1861,  section  one  of;  %mconstitu- 
tionality  of. — Section  one,  of  ordinance  38,  adopted  by  the  State 
convention  of  1867,  which  ordains  that  "all  contracts  for  the  sale 
of  lands  which  are  incomplete  by  reason  of  the  purchase-money 
being  unpaid,  or  the  title  deeds  and  conveyances  being  unexecu- 
ted, and  which  sale  took  place  between  the  11th  day  of  January, 
1861,  and  the  9th  day  of  May,  1868,  unless  paid  for,  or  contracted 
to  be  paid  for,  in  the  legal  currency  of  the  United  States  or  projj- 
erty  other  than  slaves,  are  hereby  declared  null  and  void  at  the 
option  of  the  parties,  or  either  of  them,  "  is  unconstitutional,  be- 
cause it  impairs  the  obligation  of  contracts. — Roach,  Adm'r,  v. 
Gunter  et  al , 209 

12.  Guardian,  decree  against;  what  no  defense  against. — The  fact  that 
the  property  of  a  ward  was  derived  from  the  proceeds  of  the  sale 
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of  slaves,  is  no  reason  why  a  decree  should  not  be  rendered  against 
the  guardian  on  his  final  settlement. — Owens  el  al  v.  GrUnnley  et  al.  359 
l.*).  Slares,  mnrrirtgea  beticeen,  during  slarcry ;  legal  effect  of. — The 
marriages  of  slaves  and  of  freedmen  ol  color  with  slave  women 
during  the  existence  of  slavery  in  this  State,  were  not  illicit  con- 
nections, but  were  legal  quasi  marriages,  such  as  the  laws  allowed 
and  the   church   approved. — Stikes,  Adni'r,  v.  Stcanson,  et  al 633 

14.  Same;  children  of,  not  bastards. — The  children  of  such  mar- 
riages were  not  bastards  at  common  law,  and  there  is  no  law  of 
this  State  which  made  them  bastards.  Upon  the  emancipation  of 
the  children  of  such  marriages,  by  the  results  of  the  late  war, 
and  the  elevation  of  these  persons  to  citizenship  of  this  State, 
their  heritable  blood  was  restored,  the  impediment  of  slavery 
which  obstructed  it  before,  being  thus  removed. — S.  C 633 

15.  Same ;  when  such  children  are  entitled  to  inherit  the  estate  of  freed- 
man  who  died  in  1860. — Such  children  are  entitled  to  inherit  the 
estate  of  their  father,  who  died  a  freedman  in  this  State  in  the  year 
1860,  when  his  estate  remained  in  the  hands  of  his  administrator 
up  to  the  date  of  their  emancipation,  and  was  then  unclaimed  by 
the  Slate.— S.  C 633 

STATUTE  OF  LIMIT.\TIOXS -NON-CLAIM. 

1.  Statute  of  limitations;  for  what  period  suspended  in  this  State. — 
The  statute  of  limitations  was  suspended  in  this  State  from  the 
11th  day  of  January,  1861,  to  the  21st  day  of  September,  1805. — 
Fox  V.  L'twson,  Adm'r 319 

2.  Statute  of  limitalions;  for  what  length  of  time  suspended  in  Alabama. 
The  statute  of  limitations  was  suspended  in  this  State  from  II th 
day  of  January,  1861,  to  the  Qlst  day  of  September.  I860  ;  that  be- 
ing the  period  within  which  no  legal  civil  courts  existed  in  which 
the  people  of  this  State  were  compellable  to  have  their  causes  ad- 
judicated.    \Peters,  J.,  dissenting.' — Coleman  r.  Holnies 124 

3.  ■'  tatute  of  non-claim,  answer  to  plea  of ;  when  bod  on  demurrer. — The 
answer  to  a  plea  of  the  statute  of  non-claim,  which  discloses  the 
fact  that  a  claim  or  debt  against  an  insolvent  estate  was  not  pre- 
sented to  the  representative  of  such  estate,  within  eighteen  months 
after  the  grant  of  letters  testamentary  or  of  administration  on  said 
estate,  is  bad  on  demurrer.  (Peck,  C.  J. .dissenting,  and  holding, 
that  in  this  case  the  facts  relied  on,  as  a  replication  to  the  plea  of  stat- 
ute of  non-cl'iim,  were  tantamount  either  to  an  actual  presentment  of 
the  claim,  or  to  a  waiver  thereof,  or  to  an  excuse  for  not  presenting  the 
same)  -Clark.  Adnir,v.  Washington 291 

4.  Claim,  presentation  of ;  when  mag  be  inferred  by  jury. — Neverthe- 
less, upon  an  issue  properly  made  before  a  jury,  the  facts  relied  on 
as  a  replication  in  this  case,  may  warrant  a  finding  of  a  proper  pre- 
sentation of  the  claim. — S.  C 291 
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SUMMONS  AND  COMPLAINT. 

1.  f^timmons  and  complaint,  acceptance  of  service  of ,  hy  one  mem 
firm;  hoiv  binds  firm.— Accepinnce  oi  service   of  a  summon 
complaint  by  one  partner  in  the  name  of  the  partnership,  is  e. 
alent  to  service  on  all  in  respect  to  their  joint  property. — Bowin  ^^ 

Co  V.  Suthm-lin 278 

2.  Filing  pleas ;  effect  of. — Filing  pleas  in  defense  of  an  action  is  a 
recognition  by  the  defendant  of  the  case  as  in  court,  and  is  a  waiver 

of  any  defect  or  irregularity  in  the  service  of  process. — S.  C 278 

3.  Acceptance  of  service,  indorsement  of  agriemeiit  on;  what,  will  not 
preclude  defendant  from  contesting  action.— An  indorsement  on  a 
summons  by  the  defendant  that  he  consents  to  a  judjiment  being 
taken  against  him  at  the  earliest  term  of  the  court  at  which  it  can 
be  rendered,  when  no  delay  or  advantage  accrues  thereby  to  the 
defendant,  is  ^yithout  consideration,  and  will  not  preclude  him 
from  defending  the  suit,  if  he  revokes  his  consent  belore  the  judg- 
ment is  rendered. — S.  C 278 

4.  Branch  summons  ;  what  not  such  irregularity  in,  as  tvill  work  a  dis- 
continuance.— There  being  three  defendants,  L.  and  B.  andH. ,  and 
H.  residing  in  Jefferson  county,  and  L.  and  B.  residing  in  Shelby 
county,  suit  was  brought  againsi  all  in  Jefferson  circuit  court,  and 
the  original  summons  and  complaint  was  served  on  H.  by  the 
sheriff  of  Jefferson,  and  a  branch  summons  issued  by  the  clerk 
of  the  circuit  court  of  Jefferson  county  and  sent  to  Shelby  county, 
and  there  served  on  L.  and  B.,  and  all  the  summonses  are  returned 
to  Jefferson  circuit  court  and  there  made  one  case,  and  judgment 
by  default  rendered  against  all  the  defendants, — Held,  that  such 
judgment  will  not  be  reversed  on  appeal  to  this  court,  because  the 
branch  summons  does  not  contain  the  name  of  the  defendant  H., 
except  in  the  indorsement  by  the  clerk  on  the  branch  summons. 
Such  an  irregularity,  if  of  any  force,  is  not  equivalent  to  a  dis- 
continuance.— Lewis  et  ah  v.  Grace 307 

5.  Complaint,  amendment  of;  presumption  in  relation  to. — Where  a 
complaint  has  been  amended  by  striking  out  a  party  defendant,  it 
will  be  presumed  to  have  been  rightfully  done  in  the  absence  of 
proof  to  the  contrary,  apparent  on  the  record.  —  Odom  v.  Shackle- 
ford 331 

6.  Complaint,  defects  in;  how  can  not  he  taken  advantage  of. — When 
the  complaint  shows  a  substantial  cause  of  action,  its  defects, 
which  would  have  been  available  on  demurrer,  can  not  be  taken 
advantage  of  on  error,  when  the  parties  were  present  in  the  court 
below,  and  failed  to  make  the  objection  there. —  lyatson  et  al.  vs. 
Knight ., 352 

SURETY. 

See  Bills  of  Exchange  and  Peomissort  Notes,  18. 
Also,  Judgment,  18. 

STAMP  AND  STAMP  ACT. 

See  Bills  of  Exchange  and  Pbomissoey  Notes,  12. 
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TAXES,  TAX  ASSESSOR,  TAX  COLLECTOR. 

fissesssor,    duty  of,  on  refusal  of  tax  payer  to  give  in  income. 

^K  payer  refuse  to  give  in  his  iacome  to  the  assessor,  it  is  the 
,  _  /  the  assessor  to  ascertain  its  amount  from  inquiry  or  other- 
.,  ./  to  the  best  of  his  information  and  judgment.  If  in  dis- 
charging this  duty,  acting  in  good  faith,  the  assessor  fixes  the 
amount  of  such  income  at  a  larger  sum  than  it  in  fact  amounted 
to,  and  assessed  it  at  the  sum  thus  ascertained  by  him,  such  assess- 
ment is  legal,  notwithstanding  the  mistake  ;  and  the  collection  of 
the  tax,  so  assessed  by  the  tax  collector,  is  also  legal. — Lett,  Taii 
Collector,  v.  Hubbard 593 

2.  Tax  collector;  liabilities  and  duties  of. — The  tax  collector  has  no 
authority  to  alter  or  change  the  assessment  of  taxes  delivered  to 
him  to  be  collected  ;  he  can  neither  increase  nor  diminish  the  tax 
of  any  individual.  It  is  the  duty  of  the  tax  collector  to  collect  the 
taxes  of  all  persons  as  he  found  them  stated  in  the  assessment, 
and  in  doing  this  he  subjects  himself  to  no  liability  on  account 
of  errors  in  the  assessment.  The  tax  collector  is  bound  to  pre- 
sume that  the  assessment  has  been  corrected  by  the  court  of 
county  commissioners,  as  provided  by  §  534  of  the  Revised  Code. 

S.  C 593^ 

3.  Commissioners  court;  what  has  not  jurisdiction  of. — The  commis- 
sioners court  has  no  jurisdiction  to  declare  the  ofl&ce  of  tax  col- 
lector vacant.  Its  appointment  of  a  person  to  the  office,  when 
there  vi^as  no  vacancy,  is  void. — State,  ex  rel.,  v.  Falconer 696 

TITLES  AND  WARRANTY. 

1.  Warranty  of  title,  pleoL  that  sets  up;  what  is  good  plea. — A  plea  that 
sets  up  a  warranty  of  title,  and  that  the  slaves  sold  were  slaVes  for 
life,  to  an  action  on  a  note  given  for  the  price  of  said  slaves,  and 
states  that  the  title  failed  without  the  fault  of  defendant,  althougli 
inartificial,  yet  in  substance  is  a  good  plea,  and  a  demurrer  to  it 
should  be  overruled — Fiizpatrick,  Exr.,  v.  Ilearne. 171 

2.  Fee  absolute  upon  condition,  c^c. ;  ichat  instrument  creates. — J.  being 
indebted  to  M.,  conveyed  to  him  certain  real  estate  in  payment, 
and  received  from  him  at  the  same  time  a  writing,  not  under  seal, 
nor  attested  or  acknowledged,  by  which  M.  bound  himself  to  leave 
the  property  under  J.'s  control  and  possession  for  three  years,  with 
the  privilege  of  selling  any  or  all  of  it,  and  retaining  whatever 
amount  he  realized  by  such  sale  over  the  valuation  placed  upon 
such  portion  in  the  sale  to  M.  and  the  taxes  and  interest, — Held, 
that  M.'s  estate  in  the  property  was  a  fee  absolute,  upon  condition 
of  divestiture  by  a  sale  by  J.,  within  the  time  specified,  and  as  to 
a  purchaser  from  J.,  the  latter  was  to  be  considered  the  absolute 
owner,  and  that  the  formalities  of  the  execution  of  the  conveyance 
attached  to  the  writing. — Byrne  v.  Marshall 355' 

56 
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TEOVtR  AND  DETINUE. 

1.  Trover  and  detinue,  in  aclioti  of;  value  of  property,  at  u-hat  time  as- 
sessed.— In  detinue,  as  in  trover,  the  jury  may  assess  the  value  of 
the  property  at  any  time  between  the  demand  and  the  trial — Couoles 
et  at.  V.  Freer  315 

TRUST  AND  TRUST  ESTATES. 

1.  Resulting  trust;  what  created,  and  hoic  may  he  proved. — If  a  hus- 
band purchases  an  estate  with  money,  the  corpus  of  his  wife's 
separate  estate,  and  takes  a  deed  in  his  own  name,  a  trust  results 

to  the  wife  which  may  be  proved  by  parol. — S.  C 227 

2.  Same. — To  raise  a  resulting  trust  the  money  advanced  must  form 
the  consideration  of  the  purchase  and  be  converted  into  land.  A 
subsequent  advance  will  not  suffice. — 5.  C. 227 

".  Ilusiatid]  possession  of  ])roperty  hy  ;  when  icill  le  considered  in  pos- 
session of  the  wife. — Possession  by  a  husband  of  property  to  which  a 
rust  ii_  favor  of  his  wife  has  attached,  is  the  possession  of  the 
'      nie.—S.  C 227 

i.  Bill  to  subject  properly  of  trust  estate;  toho  should  be  viade  parties. 
Generally,  both  the  trustees  and  cestui  que  trust  should  be  made 
parties  to  a  suit  in  equity  respecting  the  subject-matter  of  the 
trust ;  but  where  the  trusteeship  is  a  naked  trust,  and  there  is  no 
trustee,  it  seems  that  a  decree  may  be  rendered  against  the  cestui 
que  trust,  when  the  proceeding  is  in  rem. — Sprague  v.  Tyson 338 

WILLS. 

1.  Will,  ich at  instrument  is ;  how  revocable. — A  writing  purporting  to 
be  a  will,  executed  by  two  persons,  making  a  posthumous  disposi- 
tion of  the  property  of  the  one  who  may  first  die,  in  favor  of  the 
other,  and  requiring  the  survivor  to  pay  the  expenses  of  the  last 
sickness  and  burial  of  the  decedent,  and  such  debts  as  may  be 
proved  against  his  estate,  is  the  separate  will  of  the  first  decedent, 
and  is  revocable  as  other  wills  are. — Schumaker  v.  ISchmidt  et  al.. .  454 

2.  Joint  will ;  how  will  operate. — Two  or  more  persons  may  execute  a 
joint  will,  which  will  operate  as  if  executed  separately  by  each  ; 
and  will  be  entitled  to  and  require  a  separate  probate  upon  the 
death  of  each,  as  his  will.  Bat  if  the  will  so  provides,  and  the 
disposition  made  of  the  property  requires  it,  the  probate  should 

be  delayed  until  the  death  of  both  or  all  the  testators. — S.  C 454 

3.  Mutual  wilts,  hom  may  sometimes  be  enforced. — Mutual  wills,  duly 
executed,  may,  after  the  death  of  either  party,  in  some  cases  be 
enforced  in  equity  as  a  compact  ^S.  C 454 

VARIANCE. 

1.  Attachment  and  affidavit,  variance  between  ;  how  can  trot  he  taken 
adv  ivtage  of. — A  variance  between  the  affidavit  and  attachment 
and  the  complaint,  can  not  be  tiken  advantage  of  by  demurrer  to 
the  complaint.— Odom  v.  Shackleford 331 
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VENUE. 


1.  Accused ;  right  of  to  he  present  during  prosecution. — In  all  criminal 
prosecutions  in  the  courts  of  this  State,  the  accused  has  the  right 
to  be  heard  by  himself  and  counsel,  or  by  either,  and  for  this  pur- 
pose he  must  be  present  in  court,  whenever  any  action  is  taken  in 
the  prosecution,  for  the  purpose  of  allowing  him  to  be  heard, 
should  he  desire  it,  except  ys-iien  orders  are  made  for  a  continuance, 
when  accused  fails  to  appear,  or  of  a  like  character,  which  are  gov- 
erned by  the  discretion  of  the  court. — Ex  parte  Bryan 402 

2.  Same  ;  what  order  cannot  be  made  in  absence  of. — An  order  for  the 
removal  of  the  trial,  in  a  criminal  case,  from  the  county  in  which 
the  indictment  was  found,  to  the  nearest  county  free  from  objec- 
tions, can  not  be  made  in  the  absence  of  the  accused  from  the 
court ;  on  the  making  of  such  an  order  he  is  entitled  to  be  present, 
and  to  be  heard  if  he  sees  fit-r-.S'.  C 402 

VENDOR  AND  PURCHASER.  l 

1.  Lien  for  unpaid  purchase-money  of  land. — M.  sold  and  conveyed  ^^ 
by  deed,  with  full  warranty  of  title,  in  1852,  a  tract  of  land  to  H. 
for  $800.  Of  this  sum,  $300  were  paid  at  the  making  of  the  deed, 
leaving  a  balance  of  $500  of  the  purchase-money  unpaid  For  the 
payment  of  this  $500,  H.  executed  his  bond  to  M.,  of  the  same 
date  with  that  of  the  sale,  with  this  condition  :  "If  the  said  title 
(the  warranty  deed)  shall  be  sustained,  and  his  (M.'s)  right  to 
make  said  deed  shall  be  established,  in  a  suit  about  to  be  com- 
menced against  me  (H.)  for  said  land,  so  that  said  title  shall  be  de- 
clared a  good  and  lawful  title  to  said  land,  then  the  above  bond 
shall  be  of  full  force  against  me  (H.)  for  the  payment  of  the  mon- 
ey therein  specified ;  but  if  such  title  shall  fail,  then  I  (H.)  am 
bound  to  deliver  said  deed  to  M.  as  cancelled,  upon  which  he  (M.) 

is  to  deliver  up  the  bond  as  cancelled."  H.  went  into  possession, 
under  the  contract  of  sale,  and  died  in  possession,  and  his  distrib- 
utees and  representatives  continued  in  the  possession  of  the  land 
after  H.'s  death,  up  to  the  filing  of  the  bill,  in  February,  1862.  No 
suit  was  e\  er  brought  against  H.  for  the  land,  as  was  apprehended 
at  the  making  of  the  bond,  and  nothing  appeared  to  threaten  the 
legal  sufficiency  of  the  title  from  M.  to  H.  M,  died  in  Georgia,  in 
1856,  and  his  widow  administered  on  his  estate  in  that  State,  and 
thereafter  was  married  durins;  her  administration  to  E.,  and  E. 
and  his  wife,  as  administrator  and  administratrix,  in  Georgia,  of 
M.'s  estate,  transferred  and  assigned  the  bond  for  S500  to  Ma- 
hone,  the  complainant , — Held,  that  the  bond  in  the  possession  of 
Mahone,  as  transferree,  is  a  lien  upon  said  land  for  the  unpaid 
purchase-money,  and  the  suit  to  enforce  the  same  was  not  prema- 
turely brought. — Mahone  v.  Haddock 92 

2.  Vtndof  s  lien  ;  what  not  destroyed  by . — The  failure  to  present  the 
bond  for  the  balance  of  the  unpaid  purchase-money,  to  the  admin- 
istrator of  a  decedent  within  the  time  required  by  law  to  prevent  a 
bar,  does  not  cut  off  the  vendor's  lien  ;  it  only  cuts  off  the  right 
flf  th9  transferree  to  participate  in  the  distribution  of  tl^e  estate 
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VENDOR  AND  PUECHASER— Continued. 

of  H.  with  the  other  creditors  who  have  duly  presented  their  claims. 

S.  C 92 

3.  Vendor,  lien  of;  against  whom  exists. — The  lien  of  the  vendor,  for 
the  pnrchase-monej'  of  real  estate,  exists  against  the  vendee  and 
against  volunteers  and  purchasers  under  him,  with  notice,  or  hav- 
ing an  equitable  title  onlj^ — Burch  v.  Carter  et  al 115 

5.  Same ;  against  tchom  does  not  exist.  — But  the  lien  does  not  exist 
against  purchasers  un;"" 'J-,  '.conveyance  of  the  legal  estate,  made 
bona  fide  for  a  valuablenq^  ^deration,  without  notice,  if  they  have 
paid  the  purchase-money. — S.  C 115 

6.  Same;  purchaser,  what  chargeable  with  notice  of. — The  purchaser 
is  chargeable  with  notice  of  every  thing  that  appears  on  the  face  of 
the  deeds  in  the  chain  of  his  title,  but  he  is  not  bound  to  enquire 
into  collateral  circumstances. — S-  C. 115 

7.  Chancery,  jurisdiction  of;  what  sale  will  enjoin. — A  court  of  chan- 
cery will  interpose  and  prevent  a  sale  under  an  execution  in  behalf 
of  a  bona  fide  purchaser  of  real  estate  for  a  valuable  consideration, 
when  the  purchase  was  made  after  the  rendition  of  the  judgment, 
on  which  the  execution  was  issued,  but  before  the  delivery  of  the 
execution  to  the  sheriff  of  the  county  where  the  property  is  situa- 
ted.— Martin  v.  Hewitt 4 19 

8.  Same. — Such  a  sale,  if  permitted  to  be  made,  would  be  a  cloud 
upon  such  purchaser's  title,  and  as  there  is  no  remedy  at  law  to 
prevent  such  a  sale,  or  to  remove  the  cloud  that  would  thereby  be 
brought  upon  his  title,  a  court  of  chancery  will,  on  his  application, 
exercise  its  preventive  jurisdiction  and  perpetually  enjoin  a  sale 
under  an  execution,  in   such  a  case,  and  thereby  quiet  his  title. 

S.  C 419 

WITNESS. 

1.  Wife  cannot  be  rvitness  against  husband. — In  a  prosecution  for 
bigamy,  the  first  and  true  wife  can  not  be  admitted  to  give  evi- 
dence against  her  husband.  —  Williams  v.  Thp  State 24 

2.  Husband;  when  competent  witness  for  wife. — The  husband  is  a 
competent  witness  for  his  wife  to  prove  what  disposition  he  has 
made  of  money  belonging  to  her  separate  statutory  estate. — Bob- 
ison  et  al.  v.  Bobison,  pro  ami 227 

3.  Admissions  of  what  absent  witnesses  would  prove ;  effect  of. — When 
a  party,  "for  the  purpose  of  a  trial,"  admits  that  certain  absent 
witnesses,  if  present,  "would proire  the  facts  stated,"  in  an  aflSdavit 
for  a  continuance,  and  which  is  made  a  part  of  the  bill  of  excep- 
tions, the  facts  so  admitted  are,  to  all  intents  and  purposes,  the 
testimony  of  such  witnesses,  and  for  the  purposes  of  the  trial,  en- 
titled to  the  same  credit  as  if  they  had  testified  in  open  court. 
Unless  such  evidence  is  impeached  or  disproved,  it  must  govern 
the  judgment  of  the  court  in  the  same  degree  as  any  other  testi- 
mony.    It  cannot    be   disregarded    without   some   legal  reason. 

Snodgrass  v.  Clark 198 

See,  also,  Crawford  v.  The  State 382 

''        "      Hughes  v.  Hughes 69^ 
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WITNESS— Continued. 


4.  Juror  ;  witness  competent  a«. — A  juror  is  not  incompetent,  because 

he  is  a  witness  in  the  case. — Bell  v.  The  State 393 

5.  Witness,  refusal  of  to  obey  order,  excluding  from  court-room  ;  prac- 
tice to  be  pursueil  in  such  a  cise. — When  a  witness  disobeys  the 
order  excluding  him  from  the  court-room  during  the  examination 
of  witnesses,  the  better  practice,  where  there  has  been  no  miscon- 
duct of  the  party  calling  him,  is  to  admit  his  testimony,  and 
punish  him  for  the  contempt, — S.  C 293 

•6.  Witness,  deposition  of ;  when  will  not  I  ^^ressed. — The  deposi- 
tion of  a  witness  will  not  be  suppressed,  on  motion  of  the  adverse 
party,  because  the  witness  had  been  furnished  with  a  copy  of  the 
interrogatories  and  cross-interrogatories,  before  examination  by 
the  commissioner,  unless  the  party  complaining  shows  actual  in- 
jury to  him  by  such  practice. — Goodrich  v.  Goodrich 671 

7.  Same ;  tvhen  refusal  io  answer  question,  not  cause  for  suppression  of 
deposition. — The  refusal  or  failure  of  a  witness  to  answer  a  ques- 
tion addressed  to  her  on  an  examination  before  the  commissioner, 
will  not  be  held  a  sufficient  reason  to  suppress  such  deposition  on 
motion  of  the  adverse  party,  when  it  appears  that  the  interroga- 
tory is  sufficiently  answered  in  another  portion  of  the  deposition, 
or  that  the  answer  would  be  immaterial  on  the  trial  on  the  merits 
of  the  cause.— ^  C 671 

5.  Agent ;  what  competent  witness  to  prove. — The  agent  of  a  company 
to  whom  application  has  been  made  for  payment  of  a  forged  de- 
maud  against  the  company,  is  a  competent  witness  to  prove  his 
agencj',  in  a  prosecution  for  forgery  against  the  person  who  at- 
tempted to  collect  the  money. — Manawa^  r.  State 375 
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